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A permit for vacancy in a mill was granted, conditioned on a warranty of a 
‘“‘watchman employed about the premises night and day.” 


Held, That a foreman in plaintiff’s lumber yard, adjacent, and distant about 
150 feet, with clear space between, whose duties were also to see to the 
piling of lumber there, was sufficient compliance with the requirement 


by day. 


Sawyer & Waite (R. W. Barger, of Counsel), for Appellant. 
B. J. Brown, for Appellee. 
Lone, J. 

November 26, 1890, the defendant issued its policy to James A. 
Stephenson, receiver of the Peters & Morrison estate, covering $200 
upon steam saw and shingle mill, etc.; $600 on engine, boiler, etc.; 
and $200 on fixed and movable machinery, etc. Permission was 
given for necessary alterations and repairs, to run nights, and 
to light with kerosene gas, or electric light, and for $40,000 total 
concurrent insurance on the property. At thetime the insurance 
was effected the property was occupied and in operation. Subse- 
quently the property ceased to be operated, and became idle, vacant, 


* Decision rendered, Oct. 27, 1893. 
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and unoccupied. Under the terms of the policy these facts ren- 
dered the contract of insurance void, unless the company should in- 
dorse in writing upon the policy its consent thereto. Mr. Stephen- 
son, then the receiver of the Peters & Morrison property, and the 
local agent of the company, procured the consent of the defendant 
company to allow its policy to remain in force by the following 
writing indorsed upon the policy: ‘“ Permission is hereby granted 
for the property insured under this policy to remain idle and 
inoperative for a period of three months from this date. War- 
ranted by the assured that a watchman shall be employed right and 
day during the period of this permit. To attach to and form a part 
of policy No. 2,807 of the Greenwich Insurance Co., of New York. 
Dated May 1, 1891.” The property was sold and conveyed by Mr. 
Stephenson, July 31, 1891, to the plaintiff. Upon the next day the 
policy was assigned to the plaintiff, and the same form of permission 
to continue the policy in force for thirty days from September 1, 
1891 was indorsed upon the policy, together with a warranty that 
“a watchman shall be employed about the premises night and day 
during the continuation of this permit.” September 16, 1891, the 
premises were destroyed by fire. The defendant company refused 
to pay the loss, basing its refusal on the ground that the assured 
did not keep and perform the warranty “ that a watchman shall be em- 
ployed about the premises night and day,” from September 1, 1891, 
up to and at the time of the fire. On the trial the court left the 
question to the jury to determine whether the assured had complied 
with the terms of the writing in the policy by keeping a watchman 
as therein required, and directing them that the contract required a 
watchman to be kept there every hour of the day and night, and 
that, if they found the assured did not do this, he could not recover. 
The jury returned a verdict in favor of the plaintiff for the amount 
of the policy. 

The only question for consideration here is whether there was any 
evidence which warranted the court in submitting this question to 
the jury. The property consisted in part of a sawmill property on 
the shore of Green Bay, within the city of Menominee. At the time 
the plaintiff purchased this property he owned a sawmill property 
near by, which he was operating, and continued to operate down to 
the time of the fire. It was three hundred feet from the line be- 
tween these properties to the mill of plaintiff's on the south, the 
space being used for piling lumber. It was from 125 to 150 feet 
from such boundary line to the mill described in the policy, this 
space remaining vacant and unoccupied. The plaintiff, after mak- 
ing this purchase, claims to have placed the insured mill during the 
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day-time in charge of Mr. Frederickson, his yard foreman, instruct- 
ing him to watch it, and claims that Frederickson did watch it during 
each day down to the time of the fire. Plaintiff also claims that he 
employed a competent watchmun, who was in charge of the property 
during every night until the time of the fire, looking after the mill 
and lumber yard. There is some evidence tending to show this. 
Mr. Frederickson testified that he was foreman for the plaintiff in his 
yard connected with the south mill, which was running. This yard 
was between the two mills. He gave his attention to the piling of 
lumber in the yard, to see that it-was properly piled. He was also 
directed by the plaintiff to watch the north mill, the one in contro- 
versy here. He claims that he did keep watch there every day 
down to the time of the fire, and that the men in the yard under 
him were also instructed to watch it, and did watch it. The jury 
found that he was on watch there every hour in the day. We can- 
not say from the testimony of this watchman that the guaranty to 
watch the mill was not complied with. It was warranted that 
a watchman should be employed about the premises night and day. 
If it had been the intention of the parties to employ a watchman on 
the premises, or to keep him constantly in the mill night and day, 
they would undoubtedly so have written the contract; but this is not 
the contract: Au Sable Lumber Co. vs. Detroit, etc., Ins. Co., 89 
Mich., 407. As was said in Power vs. Insurance Co. (8 Phila., 568): 
“The word ‘ watchman’ in its very nature is loose and indefinite in 
its meaning, and the law cannot supply this defect by giving a defi- 
nition, because it is not a technical term of law, and because the 
nature of a watchman’s functions varies in different places and ac- 
cording to the dangers to which the property is exposed, and even 
according to the nature and value of the property.” Here the 
property was adjacent to the other property of the plaintiff's; the 
mill yard was in between; a watchman was to be employed about 
the premises at all times. It is apparent that the jury believed that 
Mr. Frederickson was about the property at all times within the 
meaning of the agreement. There can be no question but the night 
watchman was there during the night at all hours, under the testi- 
mony he gives. There was evidence to go to the jury on the ques- 
tion, and it was fully and fairly submitted. Judgment affirmed. 
McGrath and Montgomery, JJ., concurred. 


Grant, J. (dissenting) 
The property insured and subsequently destroyed by fire consisted 
of a steam saw and shingle mill. At the time the policy was issued 
the mill was being operated. The owners failed; the mill was shut 
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down, and leftunoccupied. By the terms of the policy such vacancy 
rendered it void unless the consent of the insurance company thereto 
was indorsed upon the policy. Mr. Stephenson, who was the local 
agent of the defendant, was appointed receiver. He obtained the 
consent of the company to continue the insurance during a certain 
period while it remained unoccupied. The condition upon which 
this consent was obtained and the policy was to be continued 
in force is as follows: ‘“ Warranted by the assured that a watchman 
shall be employed about the premises night and day during the 
period of this permit.” Plaintiff purchased the property from the 
receiver, and the like permit and the same condition were indorsed 
upon the policy. During his receivership Mr. Stephenson employed 
watchmen as required. Upon the sale to plaintiff Mr. Stephenson 
asked him if he desired to employ the same watchman, to which he 
replied, “ No;” that he would put on watchmen of his own. Upon 
the trial the defendant introduced no evidence, and upon the plain- 
tiff’s own case its counsel requested the court to instruct the jury to 
render a verdict for it on the ground that the plaintiff had failed to 
employ a watchman in accordance with the terms of the policy. 
The court submitted to the jury the question, as one of fact, whether 
such watchman had been employed, instructing them as follows: 
* Tf you find from the evidence that a watchman was not employed 
about the mill insured during every hour of the day from Septem- 
ber 1, 1891, until said mill was on fire, then your verdict must be for 
the defendant.” This instruction was correct if there was any evi- 
dence to sustain it. It therefore becomes necessary to fully state 
the evidence upon this point. Plaintiff owned a mill, which he was 
then operating, situated about 450 feet from this one to the south. In 
the mill yard of the one he was operating he had a large number of 
men employed in hauling, sorting, and piling lumber. No workmen 
or watchmen were employed in the mill which was destroyed, 
nor upon the premises belonging thereto. Plaintiff had no man 
employed during the day to watch this mill, except as some of his 
employes about the other mill might watch it while engaged in their 
usual work there. He does not claim that he watched it himself. 
His testimony on this point is as follows: “My men were instructed 
to watch the property during the day time. The foreman had 
charge of it. His name is Frederickson. Question. You say you 
instructed him to watch this north mill? Answer. No. I instructed 
him to have a watch for that mill at all times during the day. Q. 
You told Frederickson to have somebody watch this north mill all 
the time during the day? A. Yes; he had general instructions to 
that effect. Q. When did you give Frederickson those instructions ? 
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A. At the time we purchased the mill. Q. I understand Mr. Fred- 
erickson’s duties were in the mill yard as foreman? A. Yes, sir. 
Q. You instructed him to watch the property? A. Iinstructed him 
to give instructions to watch the property during the day. Q. 
Did you instruct him to watch the property also? A. I instructed 
him to have the property watched during the day. Q. I ask you 
whether you instructed Frederickson himself to watch the property ? 
A. Tinstructed him to have the property watched.” He further 
testified that the men to whom he told Frederickson to give these 
instructions were employed about the south mill; that they were 
teamsters and pilers of lumber; that their business was to work dur- 
ing the day industriously in piling or hauling, or whatever they had 
to do; that he hired and paid them for that, and that he did not 
employ or hire a man to watch around the mill which was burned 
during the day any further than these men did it. Inreply to lead- 
ing questions by his counsel, plaintiff further stated that he was 
positive the mill was watched, but he could not give the name of a 
single person, aside from Frederickson, to whom he had spoken 
about watching it. Furthermore, he did not produce a single 
employe or other person, aside from Frederickson, to give any 
evidence in regard to the matter. His testimony is therefore value- 
less, and does not tend to establish the fact, essential to his right of 
recovery, that he had employed a watchman. We must therefore 
look to Frederickson’s testimony, which is as follows: “I was fore- 
man for Mr. Spies. He told me to watch the mill there. Question. 
What did you do? Did you watch it? Answer. Yes, sir. Q. How 
long did you watch it? A. I watch it since he buy it there. Q. 
You watched it in the day time until the fire occurred? A. Yes, 
sir. Q. Did you have any other men that you gave instructions to 
watch it? A. Yes, sir.” This is all of his direct testimony. On 
cross-examination he testified that his duties were to look after the 
men piling the lumber and the truckmen; that he was at work most 
of the time where they were loading the lumber on the tramway 
next to Mr. Spies’s mill; that his duty was to see that the lumber 
was piled in good order, to tell the men where to haul it, to tend to 
sorting it, to see that all of one kind was put on one wagon and all of 
another kind on another, to see when the wagons were loaded heavily 
enough, and to tell the men when to go away with it. He also testified 
that he was engaged in this general work on the day of thefire. We 
think it entirely clear that Mr. Frederickson was not such a watchman 
as was contemplated by the contract. He does not say that he went 
upon the premises in dispute at all, nor does he specify a single act 
of watching. From where he was at work he could not see one side 
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of the mill, nor could he see into it. Boys or tramps might break 
into it from that side without being seen by him. His entire time 
was employed at the south mill, and it is not claimed that he left 
that work for a moment to look after this property. According to 
plaintiff's own testimony, he did not instruct Mr. Frederickson to 
watch, but to see that the watching was done by some one else. 
The burden of proof was upon the plaintiff to show the employment 
of the watchman. The facts were undisputed, and the question, 
therefore, became one of law for the court, and not one of fact for 
the jury. Frederickson was engaged in an occupation which 
evidently required his constant attention. He was not expected to, 
could not, and did not, leave it to walk four or five hundred feet to 
act as a watchman under this contract. He did not go upon the 
premises. To hold that plaintiff's action was a fulfillment of his con- 
tract would, in our judgment, be contrary to the plain terms of the 
contract. Can it be said that the property was watched ‘‘ every 
hour during the day,” as the court instructed the jury they must 
find in order to render a verdict for plaintiff? Is a man, engaged 
constantly in another occupation, several hundred feet from a va- 
cant mill, and not on the mill property, such a watchman as these 
parties contemplated? The case of Au Sable Lumber Co. vs. 
Detroit, etc., Ins. Co. (89 Mich., 413) does not govern this case. 
That case, as regards the watchman, was placed upon the ground 
that “from the time the watchman left in the morning until he came 
on again in the evening the mill was in charge of its bookkeeper 
and barn man, whose duty it was to look after and care for the 
property.” The judgment should be reversed and a new trial 
ordered. Hooker, C. J., concurred with Grant, J. 


oo 


SUPREME COURT OF WISCONSIN. 


RYAN 
v8. 


ROCKFORD INS. CO.* 


Evidence that a deed, purporting to be from the wife, was on a blank not 
printed until a date subsequent to her death was evidence that supported 
a finding of a forged title. 

Notice from a clerk of insurer that a premium note was due and. requesting 
payment, sent after a denial of liability by insurer, followed by a remit- 
tance, which insurer at once offered to return and notified insured that it 
was held subject to his order, was not a waiver of the insurer’s defense. 


* Decision rendered, June 21, 1893. 
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Refusal of a motion for a new trial, on the ground of newly-discovered evi- 
dence, was properly made where evidence was proposed that a genuine 
deed had been executed, and the deed submitted at the trial had been 
forged by a magistrate. 


Statement of facts by Lyon, C. J. 

This action was brought upon a policy of insurance against loss 
by fire of certain buildings and their contents. The policy was is- 
sued by defendant insurance company to plaintiff, and bears date 
June 15, 1888. The insured property was burned during the life of 
the policy, to wit, on August 14, 1888. Due proofs of loss were 
made. The defendant company, having denied liability under the 
policy, this action was commenced December 8, 1888. The com- 
plaiut is in the usual form of complaints in like actions. The de- 
fense stated in the answer of the insurance company is based upon 
the statement of plaintiff, in his written application for the insurance 
(a copy of which is indorsed on the policy),that he was the absolute 
owner of the property to be insured, and upon stipulations in the 
policy that such statement should be a warranty and part of the 
policy, and the policy should be void if the same was untrue, or “if 
the assured shall not be the sole and unconditional owner in fee of 
said property, both at law and in equity.” It is alleged in the 
answer that such statement was false, and that the plaintiff was not 
the unconditional owner of the insured property in fee. On the 
above issue, after a trial at the April term, 1889, of the circuit court, 
resulting in a disagreement of the jury, trial was had at the Novem- 
ber term, 1889, which resulted in a verdict and judgment for plain- 
tiff. On appeal, this court reversed the judgment for error, and re- 
manded the cause for a new trial. For a history of the case to that 
time, see 77 Wis.,.611. An inaccuracy is found in the report, which 
should be corrected. It is said it was conceded that the premises 
upon which the insured buildings stood were conveyed to Ellen 
Ryan, wife of the plaintiff, April 24, 1884. The concession is that 
she was the owner of said premises at that date, but it is gathered 
from the record that the title thereto accrued in 1876. The cause 
was again brought to trial at the January term, 1892, of the circuit 
court, before Judge Bennett, sitting for Judge Siebecker, who was 
disqualified to try it, because he had been of counsel therein. A 
jury was waived. The-cause was tried and determined on very 
much the same testimony as was introduced on the former trial at 
the November term, 1889. The court found as fact that a certain 
alleged conveyance of the premises in question by Ellen Ryan to her 
husband, the plaintiff, dated April 24, 1884, was never executed by 
her, but is a forgery, and conveyed no title to plaintiff, and that 
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plaintiff was not then or at any other time the owner of the prem- 
ises of which the insured buildings were part and parcel. Such al- 
leged conveyance is claimed to have been burned with the insured 
property, and the only proof of any conveyance by Ellen Ryan to 
the plaintiff was the record made July 13, 1888, of the alleged deed 
of April 24, 1884. Ellen Ryan died Sept. 21, 1884. Upon such 
finding, judgment for defendant insurance company, dismissing the 
complaint, was ordered and entered May 26, 1892. A motion for a 
new trial was filed in March, 1892, probably after the court had or- 
ally announced its decision and judgment, but it dves not appear 
that the court ruled directly upon it. On July 11, 1892, a motion 
for a new trial for newly-discovered evidence, based chiefly upon an 
affidavit of Thomas H. Ryan, a brother of plaintiff, was submitted. 
The court denied the motion. Plaintiff has taken two appeals to 
this court—one from the judgment dismissing his complaint, and 
the other from the order denying his motion for a new trial for 
newly-discovered evidence. A sufficient statement of the testimony 
will be found in the opinion. 


Basurorp, O’Connor & Potteys, for Appellant. 
H. W. Cuynowerts, for Respondent. 


Lyon, C. J. (after stating the facts.) 

I. The appeal from the judgment will first be considered. The 
judgment is attacked upon three grounds: (1) For insufficiency of 
proof; (2) for erroneous rulings on objections to the admission of 
testimony; and (3) for an alleged waiver by the insurance company 
of its defense to the action. These several grounds assigned for a 
reversal of the judgment will be considered in their order. 

1. Does the testimony support the findings and judgment? It is 
undisputed that until April 24, 1884, the plaintiff was not the owner 
of the premises of which the insured buildings were part and par- 
cel, but the title in fee thereto was in his wife, who died intestate 
in September of the same year, leaving surviving her several child- 
ren, the issue of their marriage. The contention of plaintiff on all 
the trials was that on April 24, 1884, his wife conveyed such prem- 
ises to him by deed duly executed and delivered. Unless she did 
so at that time, plaintiff was never the owner of the insured build- 
ings, and the policy in suit by its terms is null and void, because of 
the warranty therein that he was the absolute owner thereof, and 
the stipulation that if he was not the sole and unconditional owner 
thereof in fee, both at law and in equity, the policy should be void. 
No claim was made on either trial that Mrs. Ryan ever executed to 
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plaintiff any conveyance of the premises other than that recorded 
July 13, 1888. The instrument thus recorded was lost; probably 
was burned in the fire which destroyed the insured buildings. The 
record thereof was read in evidence on the trial. Much testimony 
was given on the trial tending to show that Mrs. Ryan executed the 
instrument in question in April, 1884. Her acknowledgment there- 
of purports to have been taken and certified by Ira P. Bacon, Esq., 
a justice of the peace. Bacon died some time during the winter of 
1887-88. On the part of the insurance company, it was satisfactorily 
proved that the instrument recorded July 13, 1888, purporting to 
have been executed April 24, 1884, by Mrs. Ryan, was a printed 
blank deed, filled up in writing, and that such blank deed was 
printed by M. J. Cantwell, of Madison, and had printed upon it Mr. 
Cantwell’s business card. It was also satisfactorily, almost conclu- 
sively, proved that such blank deed was not printed until the spring 
of 1887, or later, and hence the instrument had no existence before 
that time, and could not have been executed by Mrs. Ryan,who died 
in September, 1884. On this testimony the circuit court found that 
the alleged deed, upon which alone the plaintiff rested his claim of 
title to the insured property, was a forgery. The finding is fully 
supported by the proofs, and we are unable to conceive any ad- 
missible theory of the case which will support different findings. 
We cannot, therefore, reverse the judgment for insufficiency of proof. 

2. Against objections by plaintiff, statements made by Mrs. Ryan 
to her daughter, on April 25, 1884, to the effect that she executed 
the deed, and her reasons for doing so, were excluded; and testi- 
mony was admitted to show that Justice Bacon, whose name” does 
not appear as an attesting witness to the instrument in question, 
attested other deeds acknowledged before him about the same time, 
and that witnesses called on behalf of the insurance company were 
allowed to testify to the general reputation for truth and veracity 
of one of plaintiff's witnesses at a place fifteen miles distant from 
his residence. The above rulings are inconsequential, and, if erro- 
neous, are insufficient to work a reversal of the judgment. Strike 
out the testimony received under objection, and assume the daugh- 
ter would have testified that, on the day after the deed from Mrs. 
Ryan to plaintiff purports to have been executed, Mrs. Ryan told 
her daughter she executed it, and gave the most satisfactory reasons 
for doing so, still the proof is overwhelming that the instrument 
recorded in the register’s office July 13, 1888, and on which alone 
the plaintiff rested his claim of title to the premises in question, was 
a forged instrument, and the title never vested in plaintiff by vir- 
tue thereof, but descended to the heirs of Mrs. Ryan at her decease. 
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Hence the challenged rulings, in any view of the case, are not fatal 
to the judgment. : 

3. As to the alleged waiver by the insurance company of its de- 
fense to the action. Under date of October 4, 1888, the company 
notified plaintiff, by letter, that it denied all liability on the policy, 
and at the same time returned to him his proofs of loss. In Novem- 
ber, 1888, a clerk of the company, in the usual course of the business 
of the office in which he was employed, but without the direction or 
knowledge of any responsible officer or agent of the company, sent 
plaintiff a notice that his premium note for $16.35 would become due 
December 1, 1888, and asking him to remit the amount before No- 
vember 20th, and authorizing him, if he did so, to retain 25 cents. 
After November 20th plaintiff remitted the amount of his note to the 
company. The company, by its officers, at once offered to return 
such money to plaintiff, and notified his attorney of the fact, and 
where the money was deposited, subject to the plaintiffs or their 
order. Plaintiff has not accepted the money thus offered to be re- 
turned to him. The testimony clearly shows that the sending of 
such notice was a pure mistake, made by one having no sufficient 
knowledge of the facts; that it was entirely unauthorized by any 
person having authority to bind the company; and that it was re- 
pudiated by the company, and the money thus sent by plaintiff 
was at once tendered to him after the mistake was discovered, 
and before the plaintiff could possibly have been prejudiced there- 
by. In the foregoing transactions we find no element of an estoppel, 
or any valid waiver by the insurance company of its defense to the 
policy. Weare aware of no case which enforces a waiver under 
such circumstances. The case of Dohlantry vs. Insurance Co. (83 
Wis., 181), cited and relied upon by counsel for plaintiff, entirely 
fails to support their position. In that case the acts which were 
held to operate as a waiver of forfeiture of the policy there in suit 
were the acts of the board of directorsand authorized officers of the 
company, done with full knowledge of all the facts. The difference 
in the two cases is radical and controlling. This case is not ruled 
by the Dohlantry case. We conclude that, on the appeal under con- 
sideration, the judgment of the circuit court must be affirmed. 

II. We are now to determine the appeal from the order overruling 
plaintiff's motion to vacate the judgment, and for a new trial for al- 
leged newly discovered evidence. Thecontention of plaintiff on the 
several trials of the action, and on the former appeal to this court, 
was that he obtained title to the premises of which theinsured build- 
ings were part and parcel under the conveyance from his wife re- 
corded July 13,.1888, and the only general question litigated on 
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those trials was whether that instrument was executed by Mrs. Ryan, 
or was a forged instrument. All other questions were subsidiary 
thereto. The affidavit of Thomas H. Ryan, submitted in support of 
the motion for a new trial, if true, shows conclusively (and the plain- 
tiff now admits) that the instrument thus recorded was forged 
by Ira P. Bacon in 1887, to the knowledge of Thomas H. Ryan, and 
by the latter was uttered as true by placing it where it probably 
would be accepted and acted upon as a genuine document. We do 
not say that these transactions constitute the legal offenses of forging 
a deed, and of uttering it as true, for it may be doubtful whether 
the intent to injure or defraud any one, which is an essential in- 
gredient in those crimes, was present: Rev. St., §§ 4454, 4455. Yet, 
on the principle that a person must be presumed to intend the 
natural and reasonable consequences of his acts, those transactions 
on the part of Thomas H. Ryan and Bacon, as detailed by the former, 
come unpleasantly near constituting those crimes as defined in the 
statute, for there is apparent good reasons for saying that the natural 
tendency of those transactions would be to defraud the children and 
heirs of Mrs. Ryan of their inheritance from their mother, as well as 
to defraud the insurance company. But, however that may be, 
those transactions, considered from a moral standpoint alone, in- 
volve turpitude on the part of the actors therein, and seriously 
impair the credibility of Thomas H. Ryan, who deposes thereto. 
There is another feature in the affidavits in support of the motion 
for a new trial which is worthy of notice. Plaintiff testified that he 
retained the deed of April 24, 1884, in his possession until after the 
death of his wife, five months later, when he left it with his brother, 
Edward J. Ryan, for safekeeping; that, about a year and a half be- 
fore recording it—that is, early in 1887—he obtained the deed from 
Edward, and placed it with other papers in the safe of Mr. Lynch, 
in Madison, where it remained until he took it to the register’s office 
for record, July 18, 1888; and that he took it from that office after 
it was recorded, and kept it until it was lost or burned. Thomas H. 
Ryan, in his affidavit, fixes the date of finding the mutilated deed 
at the residence of his brother, Edward, late in the summer or early 
in the fall of 1887. At that time, according to plaintiffs testimony, 
the deed was in Lynch’s safe, in Madison, instead of Edward J. 
Ryan’s residence, in Waunakee, fifteen miles distant from Madison. 
But this very significant discrepancy is readily disposed of in an affi- 
davit of plaintiff that he was mistaken in his testimony, and that it 
was considerably later in the year before he withdrew the deed from 
Edward, and deposited it with Lynch. An affidavit of Mr. Lynch 
was also read on the hearing of the motion for a new trial, to 
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the effect that plaintiff left some papers with him for safekeeping 
some time after June, 1887. He also states that, as he is informed 
and verily believes, among these papers there was a deed from 
Ellen Ryan to plaintiff, but he abstains from saying that he ever read 
or saw any such deed, or has any personal knowledge that any such 
deed ever existed. It may further be observed that the fair infer- 
ence from plaintiff's testimony is that he kept the alleged deed off 
the records to prevent a creditor who had recovered a large judg- 
ment against him from attempting to collect the same out of 
the land. Thus, on the motion for a new trial for newly-discovered 
evidence, the case presents the following features: (1) The plain- 
tiff prosecuted the case vigorously for more than three years through 
three trials in the circuit court, and one appeal to this court, on the 
sole theory that the original of the deed recorded July 13, 1888, 
was a genuine conveyance by his wife to him of the premises upon 
which the insured buildings stood, and the insurance company 
defended the action at great expense, on the sole ground that 
such instrument was not the deed of Mrs. Ryan, but was a forgery. 
This motion for a new trial admits that the company was right, and 
that the instrument was forged. The plaintiff now desires to 
change his ground, and to be allowed further to prosecute the ac- 
tion, on the new theory that, by another instrument, never recorded, 
and now lost or destroyed, Mrs. Ryan conveyed such premises to 
him. This, of course, is a radical change of the grounds of action, 
which is not favored by the courts, especially after the action has 
been long pending. (2) The doubt and uncertainty whether the 
instrument last above mentioned ever existed is caused by the fail- 
ure of plaintiff (if he ever had it) to record the same, and the reason 
which he gives for such failure is that he thereby intended to 
conceal his ownership of the property to prevent his creditor from 
collecting a judgment against him. The motive was a fraudulent 
one, and meets with no favor in the law. (3) According to his own 
showing, plaintiff had control of the alleged substituted instrument, 
and had it in his actual possession several times, the first time soon 
after such substitution. He must be presumed to have known the 
handwriting of his late wife, and of his brother, whose name appeared 
as a witness to the instrument. A glance at their alleged signatures 
would have disclosed to him that they were not genuine. But, im- 
portant as the instrument was to him, carefully as he had preserved 
it, and guarded the secret of its existence, he did not bestow that 
glance upon it. In this there isa degree of laches which, under the 
peculiar circumstances of this case, the court will not entirely disre- 
gard, but will give it due weight in determining whether a new trial 
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should be granted or denied. (4) The person by whom it is pro- 
posed to prove the substitution of the forged deed for the alleged 
genuine one is self-impeached. He admits his voluntary connection 
with and participation in the fraud, if not crime, to which he pro- 
poses to testify, and thus greatly weakens, if he does not destroy, 
the probative force ofhis testimony. (5) The newly-discovered tes- 
timony charges a magistrate, since deceased, with a gross fraud, if 
not crime, committed by him without apparent motive. It is too 
late for him to make any defense to the charge, and the opportunity 
to blacken his memory should not be granted lightly in a case where, 
as here, the court has any discretion to prevent it. (6) A jury 
was waived in the case, and Judge Bennett, before whom it was 
tried, was required to determine the facts established by the testi- 
mony. The denial of the motion for a new trial is equivalent to a 
ruling that the allege: newly-discovered evidence would not change 
the result were a new trial granted. After a careful examination of 
all the testimony, and upon due consideration thereof, and of all the 
reasonable probabilities of the case, we are constrained to say that, 
had Thomas H. Ryan testified as a witness upon the trial to the 
statements contained in his affidavit, and had the court refused to 
find that Mrs. Ryan ever conveyed the premises in question to her 
husband, we could not, as at present advised, hold that such refusal 
was error; hence we are of the opinion that the alleged newly-dis- 
covered evidence would not probably change the result were a new 
trial granted: Grace vs. McArthur, 76 Wis., 641. If there is a case 
in the books in which a new trial has been granted where so many 
and so persuasive reasons combined to prompt the court to deny 
it, we have failed to find it. Certainly, no such case has been cited 
by the learned counsel for plaintiff. We conclude that the court 
properly denied the motion for a new trial, and that the order 
in that behalf should not be disturbed. Order affirmed. 
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The stipulation that the books shall be kept in a fire-proof safe is sufficiently 
complied with if kept in a safe constructed to be fireproof, and commonly 
known as such. The provision is not a warranty that the safe will 
preserve the books. 


Statement of facts by Huan, J. 

In November, 1890, appellant issued to M. F. Meyers a policy of 
insurance, whereby it insured him, to the amount of $1,500, against 
loss by fire to his stock of goods, etc. The policy of insurance pro- 
vides that the company shall not be liable for 

Loss caused by invasion, insurrection, military or usurped power, nor for 
any loss by fire where such fire is caused by the falling of any building in- 
sured, or of any building containing the property insured, or any part ofsuch 
building. * * °* Nor for loss caused by lightning, or explosions of any 
kind, unless fire ensues, and then for the loss or damage by fire only. * * * 
Nor for loss or damage caused by neglect to use all practical means to save 
and preserve the property from damage at and after the fire. 

Also, that 

The assured, under this policy, hereby covenants and warrants to keep a 
set of books showing a complete record of business transacted, including all 
purchases and sales, both for cash and credit, together with the last inven- 
tory of stock insured; and further covenants and warrants to keep such books 
and inventory securely locked in a fire-proof safe at night, and at all times 
when the store mentioned in the within policy is not actually open for busi- 
ness, or in some secure place not exposed to a fire which would destroy the 
house where such business is carried on; and in case of loss, the assured war- 
rants and covenants to produce such books and inventory, and in the event 
of a failure to produce the same, this policy shall be deemed null and void, 
and no suit or action at law shall be maintained thereon for any such loss. 

On the night of the 12th of December, 1890, while said policy was 
in force, a fire occurred, destroying the insured property, which was 
of value more than the amount of the insurance; and this suit is 
prosecuted by appellee, as assignee of the policy, to recover the 
amount thereof. Appellant answered by general denial, and specially 
pleaded failure on the part of the insured to keep his inventory and 
books in a fireproof safe, and to produce them in case of loss, as re- 
quired by the clause of the policy above quoted. The evidence 
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showed that Meyers did keep his inventory and books in an iron 
safe, which he believed, and which was generally reputed, to be fire- 
proof, and that, after the issuance of the policy, the agent of appel- 
lant several times examined this safe, and told Meyers it would be a 
compliance with his policy if he kept his books, etc., therein. The 
safe, however, did not in fact withstand the fire, and both the books 
and inventory were destroyed, so that they could not be produced 
to aid in ascertaining the extent of the loss. The only testimony as 
to the loss was by the insured, Meyers, and was as follows: “My 
stock of goods, furniture, and fixtures situated in the building de- 
scribed in the policy * * * were totally destroyed by fire on 
December 12,1890. * * * I kept a set of books showing my 
purchases and sales, and the condition of my business, and they 
and the last inventory, etc., required by the policy, in an iron safe 
which I supposed to be fireproof, and which was reputed to be fire- 
proof, and in which I did not know of any defects, at all times re- 
quired by the policy, and they were burned up in the safe by the 
fire that destroyed the balance of the property. The fire occurred 
at about 2 o’clock a. m., and when I got to the fire the house was 
nearly burned down, and was falling in. I could see the safe. The 
door of it was off, and lying in front of where the safe stood, and 
the safe itself had fallen over on its side. The frame in which the 
door to the safe was set was with the door. Cravens was the gen- 
eral agent of the defendant, and issued me the policy in Gainesville.” 
The trial in the court below resulted in a verdict and judgment in 
favor of appellee for the full amount of the policy, and interest, from 
which this appeal is prosecuted. 


W. O. Davis and J. L. Harris, for Appellant. 
Porter, Porrer & Gippines, for Appellee. 


Heap, J. (after stating the facts.) 

Appellee took the deposition of appellant’s agent, J. R. Cravens, 
for use as evidence in his behalf in the trial below. The style of 
this case in that court was: “No. 3,814. J. P. Hird vs. Knoxville 
Fire Ins. Co.” The interrogatories filed by appellee, upon which 
this deposition was taken had this caption: “J. P. Hird vs. Knox- 
ville Ins. Co. No. 3,814. Suit pending in the Dist. Court of Cooke 
County;” the word “Fire,” in appellant’s name, being omitted. On 
these interrogatories, appellant’s attorneys indorsed the following 
waiver: “Filing notice, certified copies, and commission waived;” 
and the deposition was in fact taken upon the originals. The en- 
velope in which the deposition was returned was indorsed: “In the 

ae Vou. XXIII.—2. 
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Dist. Court of Cooke Co., Texas. J. P. Hird vs. Knoxville Ins. Co.;” 
also omitting the word “Fire” from appellant’s name. Our statute 
requires that the officer taking the deposition shall “indorse on the 
envelope the names of the parties to the suit;” and, before the com- 
mencement of the trial in the court below, appellant moved to 
quash the deposition of the witness Cravens, because of the omis- 
sion from its name, as above indicated. We believe the triul judge 
correctly overruled this motion. We see no good reason why this 
statute should be given the extremely technical construction con- 
tended for by appellant. A substantial compliance with other re- 
quirements of the statute in reference to the taking and returning 
of depositions has been held sufficient, especially when, as in this 
case, there is no cause to suppose the opposite party has been mis- 
led to his prejudice: Railway Co. vs. Larkin, 64 Tex., 454. In this 
case, it is said: “ The objections to the certificate of the notary pub- 
lic taking the depositions are not well taken. The certificate, taken 
together with the caption which preceded the answers, must be con- 
sidered together as a part of the officer’s certificate, and, if it ap- 
pears from the whole that the statute has been substantially complied 
with, that shall be deemed sufficient: Carroll vs. Welch, 26 Tex., 
147. The caption identified the case by its style, although the cor- 
porate name of the defendant was abbreviated, and also by the num- 
ber of the cause, and the court in which it was pending. No 
technical form of certificate is prescribed by the statute. A sub- 
tantial, though not a literal, compliance with the directions of the 
statute, is sufficient: Ballard vs..Perry, 28 Tex., 347.” ‘I'he principal 
reason for requiring the names of the parties to the suit to be in- 
dorsed upon the envelope containing the deposition would seem to 
be to furnish information to the clerk in filing it, and to identify 
the cause in which it was to be used, and we think sufficient of the 
names of the parties was given in this instance for this purpose. A 
variance in this respect, as well as in others, to be fatal must be 
material. A literal compliance with the statute would require the 
officer to indorse the full names of all the parties to the suit upon 
the envelope, yet we believe it has never been contended that the 
use of initials, instead of full given names, would be fatal to the 
deposition. 

Appellant contends that a “fireproof safe,” within the meaning 
of the clause of the policy set forth in the conclusions of fact, is one 
that actually preserves its contents through a fire, and that Meyers, 
in effect, warranted that he would keep his books and inventory in 
a safe that would do this. In Black’s Law Dictionary the word 
“fireproof” is defined as follows: “To say of an article that it is 
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fireproof conveys no other idea than that the material out of which 
it is formed is incombustible. To say of a building that it is fire- 
proof excludes the idea that it is of wood, and necessarily implies 
that it is of some substance fitted for the erection of fireproof build- 
ings. To say of a certain portion of a building that it is fireproof 
suggests a comparison between that portion and other parts of the 
building not so characterized, ‘and warrants the conclusion that it is 
of a different material.” By afireproof safe, within the meaning of an 
insurance policy such as this, we think is intended a safe constructed 
of incombustible material, for the purpose of resisting fire, and com- 
monly regarded as sufficient for this purpose. In other words, it is 
an article of furniture, the distinctive name of which well conveys 
the idea that the purpose for which it is intended is the preservation 
of its contents from the effects of fire. If the safe in which Meyers 
kept his books, ete., was constructed for this purpose, and was com- 
monly known as a “fireproof safe” among those acquainted with 
such articles, we think it was a fireproof safe, within the meaning of 
this policy, although it may have proven insufficient in this instance, 
he not being negligent in its selection. If Meyers kept his books 
in a place commonly called and known as a “fireproof safe,” he 
complied with the letter of that part of his contract; and if he acted 
in good faith, and was not guilty of negligence in making the selec- 
tion, he complied with its spirit. We are therefore of opinion that 
appellant’s contention that Meyers, by this clause in his policy, 
warranted the safe to preserve the books through the fire, cannot 
be sustained. But, even if we are in error in this view of the law, 
we think the verdict of the jury must have been the same upon this 
branch of the case, and therefore no injury is shown to appellant. 
In submitting the case to the jury, the court gave this charge: “But 
upon the other hand, if the kind of safe used by said Meyers was 
in common use in the country, and reputed to be fireproof, and if 
the said Meyers, in good faith, actually believed the safe used by 
him was fireproof, and if the agent of the defendant, at the time he 
executed the policy of insurance sued on, saw the safe of the said 
Meyers, and knew the kind and character thereof, and contemplated 
and intended that said Meyers should keep his books and inventory 
in said safe, in compliance with the provisions of said policy, this 
would satisfy the stipulation in said policy as to the character of 
safe in which the said books should be kept.” It was thus neces- 
sary for the jury, before finding in favor of appellee, to find that 
the agent of the company, at the time he issued the policy, in effect, 
accepted this particular safe as a compliance therewith. The evi- 
dence that the general agent of appellant did more than once after 
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the issuance of the policy expressly agree with Meyers that if he — 
kept his books and inventory in this safe it would be a compliance 
with the policy is made clear by the testimony of both Meyers and 
the agent, and was undisputed. We see no reason why this clause 
in the policy, like any other, could not be changed by a subsequent 
parol agreement between the parties: Cohen vs. Insurance Co., 67 
Tex., 325; Morrison vs Insurance Co.; 69 Tex., 353. 

It will be noticed from the conclusions of fact that appellant was 
not to be liable for “loss caused by invasion, insurrection, military 
or usurped power, nor for any loss by fire, where such fire is caused 
by the fall of any building insured, or of any building containing 
the property insured, or any part of such building.” The evidence 
copied in the conclusions of fact, which is all that was introduced 
upon the subject, makes it plain that the loss was caused by fire, 
and not by invasion, insurrection, military or usurped power, and 
also that the fire preceded the fall of any part of the building, and 
was not caused by its fall. There was therefore no error in the 
failure of the court to submit these excepted clauses to the jury. No 
question should be submitted to the jury for decision unless there 
has been sufficient evidence introduced to raise an issue thereon. 
This is is not in conflict with the decision in Pelican Ins. Co. vs. Troy 
Co-Op. Ass’n, 77 Tex., 225. In that case, the issue as to whether 
the fire was caused by a hurricane was sharply made by the evi- 
dence. We are of opinion, on the whole case, that the judgment of 
the court below should be, in all things, affirmed. 


SUPREME COURT OF WISCONSIN. 


v8. 
DOTY.* 
Where one procures a policy on her own life for the benefit of another, in part 


as remuneration for great moral, if not legal, obligations, there is a suffi- 
cient insurable interest to sustain the contract. 


A party to whom such policy is made payable in trust for such beneficiary 
cannot, after receiving the money, retain it on the ground that the policy 
was illegal. 

Statement of facts by Cassopay, J. 
It appears in effect, from the record, that January 27, 1885, one 

Fannie E. Nash received from the Northwestern Mutual Relief 
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Association of Madison a certificate of membership for insurance in 
an amount not exceeding $4,000, with one-half payable to E. E. 
Doty, and the remainder equally divided between the plaintiff and 
C. C. Chittenden as beneficiaries. That March 29, 1889, the said 
Fannie E. signed an application for change of beneficiary in said in- 
surance, so as to make $2,000 thereof payable to the plaintiff, and 
the balance thereof to be equally divided between E. E. Doty and 
C. C. Chittenden, and therein and thereby returned and surren- 
dered said former certificate of insurance. That thereupon, and 
on July 19, 1890, the said company issued to said Fannie E. a new 
certificate for insurance, not exceeding $4,000, of which sum $2,000 
was payable to the plaintiff, and the remainder to be equally divided 
between E. E. Doty and C. C. Chittenden, and they to pay all her 
just debts and expenses of last sickness, and funeral. That the 
plaintiff held said certificate for said Fannie E. until it was surren- 
dered, as hereinafter mentioned. That said Fannie E. was a cousin, 
by birth, of the plaintiff's wife, and a second cousin of his son. 
That she was an inmate of the plaintiff’s family, and had a home 
there, for some time during the latter years of her life. That No- 
vember 19, 1891, at the home of the defendant, the said Fannie E. 
and the plaintiff met the defendant, and the question arose between 
them whether said plaintiff and the said E. E. Doty, who is the 
husband of the defendant, not being blood relations of the said 
Fannie E., were entitled to be named as beneficiaries in the said 
policy; and thereupon, and in order to carry out the wishes of the 
said Fannie E., it was then and there mutually agreed by and be- 
tween this plaintiff and the defendant and the said Fannie E. that 
the benefit certificate in the nature of a life-insurance policy then 
existing in said company should be changed, and that C. \. Chit- 
tenden should be a beneficiary in such certificate for $100 only, and 
that the defendant Amanda M. Doty, who was an aunt and blood 
relation of the said Fannie E., should be named as beneficiary for 
the remainder of $4,000, namely, for the sum of $3,900, but on the 
trust, promise, and agreement of said defendant that she would 
accept said trust and accept the fund so as to come to her as such 
beneficiary, and from and out of the same at once hand over and 
deliver to the plaintiff the sum of $1,950, which the said Fannie E. 
then and there determined and directed should be paid to the 
plaintiff. That during said negotiations the said Fannie E. pro- 
posed that the plaintiff's wife should be named in said certificate as 
beneficiary, but in trust, in fact, for the said sum of $1,950, which 
the said Fannie E. then and there determined and fixed upon as the 
amount to be paid to the plaintiff of said insurance money; and 
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that the defendant thereupon interfered and urged the said Fannie 
E. to have the certificate made to her as beneficiary for the said 
sum of $3,900, at the same time assuring the said Fannie E. that 
she could safely trust her (the defendant) to perform the trust, and 
pay over to the plaintiff the said sum of $1,950 to be received on 
said certificate; and that said Fannie E. and the plaintiff relied on 
said assurance and agreement of said defendant, and were thereby 
led to dismiss the suggestion of having the wife of the plaintiff, or 
some other person, named as beneficiary in behalf of the plaintiff for 
said sum of $1,950. That up to that time, November 19, 1891, the 
plaintiff had possession of the then outstanding policy of insurance, 
and at the request of the said Fannie E. was holding the same for 
safe-keeping. That the plaintiff, relying upon the promise and 
agreement of the said defendant, and confiding therein, and in pur- 
surance of the said agreement, thereupon delivered the said policy 
or certificate of insurance to the said company, and the secretary of 
said company thereupon made out a blank application for a change 
of beneficiary, wherein the outstanding certificate was surrendered, 
and the said association directed to issue and forward to the said 
Fannie E. a new certificate for the same amount of insurance, in 
which $1,950 should be payable to this plaintiff, and $100 to said 
C. C. Chittenden, and the balance to the said E. E. Doty, who was 
therein to pay all her just debts and all her funeral expenses. That 
upon the back of such filled-up blank application the said Fannie 
E. made and signed the following instrument or writing, to wit:— 
Burke, Wis.,, Nov. 24, 1891. 
Mr. Parkinson (the secretary of the company): I think this should be 
changed to read just a little different, like this: R. W. Hurd, $1,950, and he 
to pay all expenses to present date; C. C. Chittenden, $100; E. E. Doty, 
the remaining $1,950, and expenses from this date. Please make this change 
and oblige, FANNIE E. Nasu. 
That thereupon the manager of such company wrote a letter to 
the said Fannie E., bearing date November 24, 1891, saying in effect: 
Your note to Mr. Parkinson relative to the change in the reading of your 
application for a change of beneficiaries has been referred to me. Replying, 
I have to say that the statutes under which the association is incorporated 
declare that its object is to provide for the families of its members and their 
kindred. ‘‘ Kindred,” as we understand it, means ‘‘ blood relation.” We 
had supposed that the beneficiaries named in your certificate were in accord- 
ance with our rules and the statutes of the state, but I have to-day, for the 
first time, learned that R. W. Hurd does not sustain a relationship to you 
that would entitle him be one of your beneficiaries. You will therefore please 
name such persons for beneficiaries as will be legally entitled to claim insur- 


ance in the event of your death, in compliance with the law above quoted in 
this regard, and oblige. 
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P.S. The same objection made to R. W. Hurd applies to E. E. Doty, but in 
the case of the latter you can substitute your aunt, Mrs. Doty, as beneficiary. 

To that letter the said Fannie E. replied, under date of November 
25, 1891, to the effect :— 

Please make out new policy at once leaving C. C. Chittenden $100, and 
Mrs. A. M. Doty [defendant] the remaining $3,900, and oblige. 

That on the same day the said Fannie wrote to the plaintiff a 
letter in these words:— 

Uncle was in town yesterday and took the policy [application] you sent 
out to Mr. Briggs. That worthy objects. Uncle [the defendant’s husband] 
will.show you his letter to me, so I have it all made out to aunty [the de- 
fendant] but the $100 to C. C.C., but she agrees to make it all right, as 
agreed upon between you the other night. Have not been as well the last 
two or three days. Come out on the train and see me. You see by the old 
policy you would have lostit all. Please let uncle [the defendant’s husband] 
take the old policy, so as to have this finished up. 

That November 25, 1891, the said Fannie E. signed a blank appli- 
cation for change of beneficiary, filled out by the secretary of the 
company, whereby she requested the company to “issue and for- 
ward to me a new certificate, payable to my relative C. C. Chitten- 
den, $100, and to my aunt Mrs. Amanda M. Doty the sum of $3,900;” 
whereupon, and on the same day, the company, by its president 
and secretary, made a new certificate of insurance for not to exceed 
$4,000, of which $100 was payable to her “ relative C. C. Chittenden,” 
and $3,900 to “her aunt Mrs. Amanda M. Doty.” That said Fannie 
E. Nash died December 17, 1891, in Dane County. That there- 
upon, and May 21, 1892, at Madison, the said company paid said 
$100 to said Chittenden, and $3,900 thereof to the said defendant. 
That the plaintiff thereupon duly demanded of the defendant that 
she should deliver to the plaintiff the said $1,950 so received and 
held by her in trust for him, but she refused to pay over or deliver 
to him the same, or any part thereof, and denied said trust. That 
afterwards, and on October 7, 1892, the plaintiff served and filed 
this bill in equity to have the defendant declared and adjudged a 
trustee, holding said sum of $1,950 so received by her in trust for 
the plaintiff. To that complaint, defendant put in an answer taking 
issue with the allegations of the complaint, and upon the trial the 
court found the facts in effect as stated, and also found, as conclu- 
sions of law, that the defendant holds said $1,950 in trust for the 
plaintiff, and that said agreement and trust were valid and binding 
upon the defendant; that her neglect and refusal to pay over to the 
plaintiff said sum of $1,950 was wrongful, and in fraud of the 
plaintiff, and the trust under which the defendant received that 
fund; that the plaintiff was entitled to judgment herein, and to 
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recover of and from the defendant the sum of $1,950, together with 
interest since the same was received by her, to wit, May 21, 1892, in 
the sum of $91, together with costs herein to be taxed, and ordered 
judgment to be entered accordingly thereon. That from the judg- 
ment entered thereon, accordingly, the defendant brings this appeal. 


J. D. Gurnee and Lewis & Bricas, for Appellant. 
Burr W. Jonss and F. J. & C. F. Lamb, for Respondent. 


Cassopay, J. (after stating the facts.) 

The findings of the court are fully sustained by the evidence. It 
is contended that the plaintiff had no insurable interest in the life 
of Fannie E. Nash. The learned counsel for the defendant cites 
numerous cases to the effect that one procuring insurance upon the 
life of another cannot recover upon the policy without proving an 
interest in the life assured. The theory upon which such decisions 
are based is that such a contract is nothing more than a wagering 
or gambling contract, and hence is against public policy, and is 
therefore void. It is very questionable whether such a policy was 
void by the common law of England prior to 1774: Lucena vs. 
Craufurd, 3 Bos. & P., 75; Cousins vs. Nantes, 3 Taunt., 513; Dalby 
vs. Assurance Co., 80 E. C. L., 365. In the year named, the statute 
of 14 Geo. IIL, c. 48, was enacted, and is to the effect that there- 
after “no insurance shall be made by any person or persons, bodies 
politic or corporate, on the life or lives of any person or persons, or 
on any other event or events whatsoever, wherein the person or 
persons for whose use, benefit, or on whose account such policy or 
policies shall be made shall have no interest, or by way of gambling 
or wagering; and that every assurance made contrary to the true 
intent and meaning hereof shall be null and void, to all intents and 
purposes whatsoever:” 12 Eng. St. at Large, 90. The preamble to 
the act speaks of it as a remedy for an existing mischief. The act is 
general in its terms, and does not purport to extend to any English col- 
ony, and it was held as late as 1832 that it did not extend to Ireland: 
Shannon vs. Nugent, Hayes, 536; Insurance Co. vs. Magee, Cooke & 
A., 182. In Spaulding vs. Railway Co. (30 Wis., 117, 118), it was 
held, in an opinion by Dixon, C. J., that the statute of 14 Geo. IIL, 
c. 48, passed the same year and about the same time, was never in 
force in Wisconsin, for the reason that its passage was so near the 
Revolution that it was never received and acted upon asa part of 
the common law in this country. But cases are cited by counsel 
from courts of high authority holding that the act of 14 Geo. IIL.,c. 48, 
was merely confirmatory of the common law as it previously existed 
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in England, while others assume that the common law was and is 
as therein embodied, without making any reference to the act. So, 
some of the cases cited seem to have gone so far as to hold that if a 
creditor, having an insurable interest in the life of his debtor, 
obtains an insurance thereon in his own favor, and the debt is sub- 
sequently paid or extinguished during the life of the assured, or the 
policy is assigned to one having no insurable interest in the debtor’s 
life, such policy cannot be enforced against the company. But this 
court has held that a policy of life insurance obtained in good faith, 
by a person having an insurable interest in the life assured, may be 
assigned to any person with the consent of the company; that an 
assignment by a son of insurance policies on his own life, as security 
for a debt due from his father to the assignee, is valid: Bursinger 
vs. Bank, 67 Wis., 75, and cases there cited by Mr. Justice Taylor. 
The same principle seems to be sanctioned in England, notwith- 
standing the statute quoted. It has there been held that, “where 
a policy effected by a creditor on the life of his debtor is valid at 
the time it is entered into, the circumstance of the interest of the 
assured in such life ceasing before the death does not invalidate it, 
by reason of the provisions of the 14 Geo. III., c. 48:” Dalby vs. 
Assurance Co., 80 E. C. L., 365. This is put upon the theory that a 
contract of life insurance is not a contract of indemnity, but is a 
mere contract to pay a certain sum of money upon the death of a 
person, in consideration of the due payment of certain annual pre- 
miums during his life. That case has been repeatedly cited with 
apparent approval by the English courts: Knox vs. Turner, L. R. 
9 Eq., 163; Rankin vs. Potter, L. R.,6 H. L., 119; Bradburn vs. 
Railway Co., L. R., 10 Exch., 2; Burnand vs. Rodocanachi, 7 App. 
Cas., 340. See, also, Morrell vs. Insurance Co., 10 Cush., 282. But 
in the case at bar the plaintiff did not, as a creditor or otherwise, 
procure the insurance in question. On the contrary, the same was 
procured by Fannie E. Nash upon her own life, payable as indicated. 
The contention is that the company had no lawful authority to 
insure her life, directly or indirectly, for the benefit of the plaintiff, 
and hence that, in so far as she attempted to do so in the name of 
the defendant as trustee, the policy is pro tanto void. The statute 
authorized the formation of a corporation in the manner therein 
provided, to promote the several objects therein named, and, among 
others, “for the mutual support of the members, their families, or 
kindred in cases of sickness, misfortune, poverty, or death, or for 
any lawful business or purpose whatever except,” as therein 
specifically named. Section 1771, Rev. St. The by-laws of the 
association provided that “the object and business of the association 
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shall be to furnish pecuniary relief to its members when dis- 
abled by sickness or accident, and to provide a mortuary benefit for 
the burial of its members and relief of their families or kindred.” 
It is undisputed that Miss Nash was an invalid for six or seven years 
immediately prior to her death; that during that time she lived and 
made her home for most of the time with the plaintiff, and as a 
member of his family; that, while she was there, one of her limbs 
was amputated, and she was much of the time under the care of a 
physician; that she was a blood relative of the plaintiff's wife and 
their son, as mentioned in the foregoing statement; that from Jan- 
uary 27, 1885, to December 17, 1891, her life was insured in this 
same company; that during the fore part of this time, and for 
about four years, one-fourth of the amount of the insurance was 
expressly payable to the plaintiff; that, during the most of the bal- 
ance of the time, about one-half the amount was expressly payable 
to the plaintiff; that the last change in the form of the policy, 
making $3,900 of the amount payable to the defendant upon her 
agreement to receive and hold the same in trust, and from the 
amount so received pay over to the plaintiff $1,950, as found by the 
court, was merely to obviate a supposed legal! objection to the form 
of the policy. In all these transactions the manifest purpose of 
Miss Nash was to secure for herself a home, maintenance, and sup- 
port in the family of the plaintiff, and to remunerate him for the 
same by way of such insurance. It was certainly a very appropri- 
ate way, if not the only way, in which she as a member of the order 
could, in the language of the statute, “receive the mutual support 
of the (other) members,” or could be furnished with pecuniary 
relief by the other members. Neither the statute nor the by-laws 
limit the beneficiaries to blood relatives. In Barnes vs. Insurance 
Co. (1892; 1 Q. B., 864), an action was brought to recover the 
amount of a policy of insurance upon the life of a child ten years old, 
a step-sister of the plaintiff, and it appeared that the plaintiff had 
promised the mother of the child to take care of and help maintain 
it; and it was “held that the plaintiff had an insurable interest in 
the child’s life, and was entitled, in the absence of any objections 
as to the amount in fact expended by her, to recover the amount 
of the policy.” Lord Coleridge, C. J., in effect said that it appeared 
that the plaintiff had undertaken the burden of keeping and main- 
taining the child. That “that was a duty not cast upon her by 
law, but was wholly self-imposed. * * * In that state of circum- 
stances it is said that the plaintiff had no insurable interest in the 
child’s life. Now, I agree that the insurable interest must be a 
pecuniary interest, and that the interest must be in existence at the 
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time when the policy is effected. That is perfectly clear upon the 
authorities. Is there such a pecuniary insurable interest here? I 
think there is. * * * I cannot find that anything has been said in 
any case to a contrary effect.” And in one of the cases cited by 
counsel for the defendant, Mr. Justice Field, speaking for the whole 
court, said: “It is not very easy to define with precision what will 
in all cases constitute an insurable interest, so as to take the con- 
tract out of the class of wager policies. It may be stated generally, 
however, to be such an interest, arising from the relations of the 
party obtaining the insurance, either as creditor of or surety for the 
assured, or from the ties of blood or marriage to him, as will justify 
a reasonable expectation of advantage or benefit from the con- 
tinuance of his life. It is not necessary that the expectation of 
advantage or benefit should be always capable of pecuniary estima- 
tion. * * * But in all cases there must be a reasonable ground, 
founded upon the relations of the parties to each other, either 
pecuniary, or of blood or affinity, to expect some benefit or ad- 
vantage from the continuance of the life of the assured:” Warnock 
vs. Davis, 104 U. S., 779. But, as indicated, the case at bar is more 
favorable to the validity of the insurance, since Miss Nash procured 
the insurance on her own life, in part to remunerate and compensate 
one to whom she was under great moral, if not legal, obligations. 
Upon her death the company promptly paid the money to the de- 
fendant, as agreed in the policy. It is,a least, very doubtful whether 
the company could have successfully resisted such payment, had it 
made the attempt; but that question is not before us for determina- 
tion. Even assuming that the company might have successfully 
resisted such payment, yet we are clearly of the opinion that in vol- 
untarily making the payment the company violated no statute, nor 
any principle of the common law, nor of good morals. The defend- 
ant, therefore, came into the lawful possession of the money. As 
indicated in the foregoing statement, the plaintiff surrendered the 
previous outstanding certificate, and he and Miss Nash consented 
and agreed that a new certificate should be taken out in the name 
of the defendant; but this was done only upon the express agree- 
ment of the defendant that she would receive $1,950 of the amount 
in trust for the plaintiff, and pay the same over to him. By virtue 
of the agreement so made by the defendant, Miss Nash, and the 
plaintiff, the defendant has since received the money. The precise 
question for determination, therefore, is whether the defendant can 
retain that money for her own use, in violation of that agreement. 
We are clearly of the opinion that she cannot: Kiewert vs. Rinds- 
kopf, 46 Wis., 481; Heckman vs. Swartz, 50 Wis., 267; Wells vs. 
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McGeoch, 71 Wis., 196; Town of Remington vs. Ward, 78 Wis., 
539; Gilmore vs. Roberts, 79 Wis., 450. These cases have repeat- 
edly affirmed the proposition that, if A receives money from B for 
the purpose of paying it to C upon an agreement between them, 
he cannot retain the money so received on the ground that the 
agreement between B and C was illegal. 

The judgment of the circuit court is affirmed. 


SUPREME COURT OF INDIANA. 


PHENIX INS. CO. 
v8. 


PENNSYLVANIA CO.* 


It is not necessary to plead a specific value where the hay lost is alleged to 
be of “ great value.” 


Where the complaint alleges that the hay was stacked near a railroad’s right 
of way, and was destroyed without negligence on the part of the owner, 
such stacking is not on its face proof of contributory negligence. 


Where a foreign insurance company has paid a loss on property in Indiana, 
the fact that it has failed to comply with the laws of that state will not 
prevent it from maintaining an action for damages against the railroad, 
through whose alleged negligence the loss occurred. 


Cuas. P. Drummonn, for Appellant. 
Auten Zotzars, for Appellee. 


Corrry, C. J. 

So much of the complaint in this case as is necessary to present 
the questions discussed by counsel alleges, substantially, that in the 
year 1889 one William W. Warnes was the owner of a large quan- 
tity of hay in Marshall County, Ind., stacked near the right of way 
on which the appellee’s railroad is constructed; that the appellant, 
as a corporation, engaged in the business of fire insurance, exe- 
cuted to the said Warnes a policy of insurance, insuring him against 
loss by fire on account of said hay; that, by the negligence of the 
appellee in failing to provide its engines with proper spark-arrest- 
ers, the sparks from such engines were permitted to escape, by 
means of which they set fire to said hay, whereby the same was de- 
stroyed; that, by reason of the destruction of the hay, the appel- 
lant was compelled to and did pay to the said Warnes the amount 
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of said policy, to wit, $300. Prayer that the appellant be subro- 
gated to the rights of Warnes as against the appellee, and that it 
have judgment for the sum of $300. To this complaint the appel- 
lee answered that the appellant was a foreign corporation, organ- 
ized under the laws of the state of New York, and doing business in 
the state of Indiana; that the hay mentioned in the complaint, and 
for an injury to which this suit is brought, was insured, as is alleged 
by the appellant, by a certain policy or contract of insurance en- 
tered into at , in state of Indiana, with one , claiming 
to be the duly-authorized agent of the appellant for the county of 
Marshall, in the state of Indiana; that the appellant had not then, 
nor has it since, furnished to the auditor of this state the sworn, or 
any other, statement of its president or secretary, as required by 
the laws of the state of Indiana, then and still in force, nor has it at 
any time procured from the auditor of state a certificate authorizing 
the said t> transact business in Marshall County, nor has the 
appellant at any time filed any such certificate or copy thereof, or 
any renewal thereof, nor any certified copy of any statement of the 
president or secretary of the appellant, in the office of the clerk of 
the Circuit Court of said Marshall County, as required by law. To 
this answer the court overruled a demurrer, and the appellant ex- 
cepted. The appellant failing and refusing to plead further, the 
appellee had judgment for costs. 

The only error assigned calls in question the correctness of the 
ruling of the circuit court in overruling a demurrer to this, the sec- 
ond paragraph of the appellee’s answer. It is contended by the 
appellee that there was no error in overruling the demurrer to this 
answer, for assuming, for the sake of the argument, that it was bad, 
the court did not err in overruling the demurrer, because the 
complaint does not state a cause of action. It is said that the com- 
plaint is bad for the reasons—First, that it does not allege that the 
hay therein mentioned was of any value; and, second, because it is 
shown on the face of the complaint that the owner of the hay was 
guilty of contributory negligence in stacking his hay near the ap- 
pellee’s railroad. The complaint does allege that the hay therein 
mentioned was of “ great value.” While it would have been better 
pleading to allege that the hay was of some specific value, yet it is 
not so defective as to render the objection now urged available to 
the appellee. It was, perhaps, subject to a motion to make it more 
specific, but such objection cannot be taken by demurrer. 

The complaint contains the general allegation that the hay was 
destroyed without the fault or negligence of the owner. There are 
no specific allegations which would tend to destroy this general 
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allegation of fact. Where property is injured or destroyed by the 
negligent act or omission of one, under such circumstances as that 
the owner of the property may maintain an action for such injury or 
destruction, it seems to be settled, both upon principle and author- 
ity, that if such property is insured, such insurer, if compelled by 
reason of the policy to make good the loss to the owner, may be 
subrogated to the rights of the owner, and recover from the wrong- 
doer a sufficient sum to reimburse him for such outlay, provided the 
damages are sufficient to equal the sum paid: Hart vs. Railway Co., 
13 Metc. (Mass.), 99; Timan vs. Lelan, 6 Hill., 237; Whitehead vs. 
Hughes, 2 Cromp. & M., 318; Phillips vs. Clagett, 11 Mees & W., 
84; Sheld. Subr., 221-230; Insurance Co. of North America vs. Fi- 
delity Title & Trust Co. (Pa. Sup.); Pratt vs. Radford (Wis.); Con- 
necticut Fire Ins. Co. vs. Erie Ry. Co., 73 N. Y., 399; Swarthout vs. 
Railroad Co., 49 Wis., 625. The complaint, in our opinion, states a 
cause of action in favor of the appellant and against the appellee. 
Upon the subject as to whether contracts, entered into in this 
state by foreign corporations, when they have failed to comply with 
our statutes prescribing their duties, are void or otherwise, our ad- 
judged cases are in the utmost confusion. It is utterly impossible 
to reconcile them. In the case of Insurance Co. vs. Slaughter (20 
Ind., 520), it was held that all such contracts were void; but this 
case was, in effect, overruled by the later cases of Deming vs. State 
(23 Ind., 416) and Insurance Co. vs. Robinson (25 Ind., 536). In the 
case of Walter A. Wood, etc., Co. vs. Caldwell (54 Ind., 270), the 
first case above named is expressly recognized as being overruled 
by the two last cases named; but, notwithstanding this fact, it was 
again cited with approval in the case of Cassady vs. Insurance Co., 
72 Ind., 95. A careful examination of our cases will disclose the 
fact, however, we think, that there is now no case in this state which 
holds that a policy of insurance issued to one of our citizens by a 
foreign insurance company which has failed to comply with our 
statute upon the subject of foreign insurance companies is void. 
There is one line of decision which holds that a contract entered in- 
to by a citizen of the state with a foreign corporation which has not 
complied with the statute, by the terms of which the citizen has 
bound himself to the corporation, is void; while another line of de- 
cision holds that such contract is not void, but that the right to en- 
force it is suspended until the corporation has complied with the 
statute: Insurance Co. vs. Thomas, 46 Ind., 44; Cassady vs. Insur- 
ance Co., 72 Ind., 95; Hoffman vs. Banks, 41 Ind., 1; Behler vs. In- 
surance Co., 68 Ind., 547; Insurance Co. vs. Robinson, 25 Ind., 536; 
Walter A. Wood, etc., Co. vs. Caldwell, 54 Ind., 270; Sewing Ma- 
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chine Co. vs. Hatfield, 58 Ind., 187; Daly vs. Insurance Co., 64 Ind., 
1; Manufacturing Co. vs. Brown, id., 548; Johnson vs. State, 65 
Ind., 204; Smith vs. Little, 67 Ind., 549; Insurance Co. vs. Well- 
man, 69 Ind., 413; Manufacturing Co. vs. Effinger, 79 Ind., 264; 
Finch vs. Insurance Co., 87 Ind., 302; Elston vs. Piggott, 94 Ind., 14. 
It is unnecessary, in this case, to inquire which of these conflicting 
lines of decision is correct, as we are dealing here with a policy of 
insurance. It may not be improper to remark in passing, however, 
that this court seems to have settled down upon the doctrine that 
such contracts are not void, but that the right of the corporation to 
enforce such contracts is suspended until it has complied with the 
terms of the statute, and that a failure to perfom the duty required 
by law can only be taken advantage of by way of plea in abatement: 
Elston vs. Piggott, supra. The doctrine that a foreign insurance 
company, which has insured the property of a citizen for an agreed 
compensation may, in case of loss, avoid payment on the ground that 
it has wrongfully omitted to comply with our statute upon the sub- 
ject of foreign insurance companies, is so much at variance with all 
our preconceived notions of justice that we would not feel inclined 
to follow it unless compelled by authority to do so.’ We think the 
decided weight of authority is against such a doctrine. In addition 
to the authorities above cited, we cite Insurance Co. vs. Walsh, 18 
Mo., 229; Clark vs. Middleton, 19 Mo., 53; Insurance Co. vs. Har- 
vey, 11 Wis., 394; Wheeler vs. Hawkins, 116 Ind., 515. In our 
opinion, the policy of insurance mentioned in the complaint was a 
binding obligation, and it might have been enforced against the ap- 
pellant. The statute was intended to protect the citizens of the 
state, and was not intended to permit foreign corporations to escape 
their obligations created by contract. The policy of insurance 
being valid, and the appellant, pursuant to its terms, having paid 
the loss sustained by Warnes, to whom it was issued, he is entitled 
to be subrogated to all the rights of Warnes as against the appellee. 
In this suit, the appellant is not seeking to enforce any contract 
with a citizen of this state. It has performed its contract, and is 
now seeking to stand in the place of Warnes, to enforce a duty 
which the appellee owed to Warnes. The case has passed beyond 
the realm of contract law. To such a case the statute in relation to 
foreign corporations has no application: Smith vs. Little, 67 Ind., 
549. In our opinion, the court erred in overruling the demurrer 
of the appellant to the second paragraph of the answer of the ap- 
pellee. Judgment reversed with directions to the circuit court to 


sustain the demurrer to the second paragraph of the appellee’s 
answer. 





Supreme Court of Wisconsin. 


SUPREME COURT OF WISCONSIN. 


HART 
v8. 


CITIZENS’ INS. Co., or PITTsBURGH.* 


A policy clause limiting the time within action may be brought to a shorter 
time than allowed by the statute of limitations is valid. 


Where the policy provides that such action shall be brought within twelve 
months after the fire, the time begins to run from the actual date of the 
fire, and not from date of fixing liability. 


The provision of the revised statutes, that no policy shall contain a provision 
that no action shall be brought, is not applicable to a limitation clause. 


Reep, Grace, Rock & Resp, for Appellant. 

J. B. Dovetas, for Respondent. 

Winstow, J. 

The action is upon a policy of insurance issued by defendant, 
November 11, 1890, upon plaintiff's dwelling-house. There is no dis- 
pute as to the facts. The house was burned March 5,1891. Proofs 
of loss were served May 1, 1891, being within the time required by 
the policy. The defendant refused payment May 9, 1891, and 
plaintiff commenced this action May 3, 1892, nearly fourteen months 
after the fire. The policy contained provisions requiring immediate 
notice of loss, proofs within sixty days after the fire, examination of 
the assured under oath, if desired, and appraisal in case of disagree- 
ment as to amount of loss; also the following :— 

This company shall not be held to have waived any provision or condition 
of this policy or any forfeiture thereof by any requirement, act, or proceeding 
on his part relating to the appraisal or to any examination herein provided 
for; and the loss shall not become payable until sixty days after the notice, 
ascertainment, estimate, and satisfactory proof of the loss herein required 
have been received by this company, including an award by appraisers when 
appraisal has been required. No suit or action on this policy for the re- 
covery of any claim shall be sustained in any court of law or equity until 
after full compliance by the insured with all the foregoing requirements, nor 
unless commenced within twelve months next after the fire. 

It was held by the circuit court that the action was barred be- 
cause not commenced within twelve months next after the date of 
the fire, and plaintiff appeals. 

It is well settled that a clause in a contract limiting the time within 
which an action may be commenced thereon to a time shorter than 
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that allowed by the statute of limitations is valid. The question 
here is whether the expression “twelve months after the fire” means 
what it says, or something else. It is to be noticed that the parties 
here have not used the expression “after the loss occurs.” Had 
this been the language used, it might reasonably be claimed, upon 
authority, that the “loss occurs,” not at the date of the fire, but 
when the loss is ascertained and established, and the right to bring 
an action exists. The decisions in favor of this doctrine are numer- 
ous: Steen vs. Insurance Co., 89 N. Y., 315; Spare vs. Insurance 
Co., 12 Ins. L. J., 864; Chandler vs. Insurance Co., 21 Minn., 85; 
Ellis vs. Insurance Co., 64 Iowa, 507; Miller vs. Insurance Co., 70 
Iowa, 704; Insurance Co. vs. Fairbank, 32 Neb., 750; Barber vs. 
Insurance Co., 16 W. Va., 658. There are, however, many decisions 
to the contrary: Chambers vs. Insurance Co., 51 Conn., 17; John- 
son vs. Insurance Co., 91 Tll., 92; Fullam vs. Insurance Co., 7 Gray, 
61; Glass vs. Walker, 66 Mo.,32; Bradley vs. Insurance Co., 28 Mo. 
App., 7; Insurance Co. vs. Wells (Va.); Peoria Sugar Refining Co. 
vs. Canada Ins. Co., 12 Ont. App., 418; Blair vs. Insurance Co., 19 
N. S., 372; Travelers Ins Co. vs. California Ins. Co. (N. Dak.); 
Schroeder vs. Insurance Co., 2 Phila., 286. Other cases, bearing 
more or less directly on the question, might be cited upon either 
side of the proposition. It seems apparent that it can hardly be 
said that the great weight of authority is on either side. It isa 
case where there are two directly opposing lines of authorities, both 
very respectable in numbers and weight. It was claimed by appel- 
lant that this court had substantially approved of the affirmative 
view of the proposition in Killips vs. Insurance Co. (28 Wis , 472), 
and Black vs. Insurance Co. (31 Wis., 74.) Examination of these 
cases shows that this court expressly declined to pass upon this 
question. The principle laid down in them is simply that if the in- 
surance company, by its acts, induces the insured to suspend his 
proceedings, and delay action on the policy, the time elapsing during 
such delay so caused should not be reckoned as a part of the time 
limited for the bringing of the action. It is an application of the 
familiar principle of estoppel. Doubtless the tendency of so many 
courts to construe the term “loss,” as meaning the time when lia- 
bility was fixed, induced many insurance companies to substitute 
the word “fire,” as in the policy before us. It would seem as if the 
phrase “twelve months next after the fire” was susceptible of but 
one meaning; yet the courts have disagreed upon this question 
also. In the following cases it has been held that the word “ fire” 
is to be construed as meaning, not the date of the fire, but the time 


when liability is fixed, and an action accrues to the insured: Friezen 
Vol. XXIII.—3. 
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vs. Insurance Co., 16 Ins. L. J., 513; Hong Sling vs. Insurance Co., 
(Utah);. Case vs. Insurance Co. (Cal.) On the other hand, the fol- 
lowing cases hold that the limitation begins to run from the date 
of the fire: Steel vs. Insurance Co., 21 Ins. L. J., 242; Meesman vs. 
Insurance Co. (Wash.); McElroy vs. Insurance Co. (Kan.); Insur- 
ance Co. vs. Stoffels, id.; King vs. Insurance Co. 47 Hun, 1. It is 
noticeable that all of the three cases above cited which hold that 
“fire” means the time when liability is fixed rely for authority upon 
the cases which construe the word “loss” as having such meaning. 
No attention seems to have been given to the fact that the word 
“fire” has been substituted for the word “loss.” It is also notice- 
able that in the case of Case vs. Insurance Co., supra, the facts were 
that the insured was compelled to submit to examination by the 
company, and to produce books, bills, and invoices, and that he 
complied with these requirements as rapidly as he was able, but 
was unable to fully comply therewith until more than thirteen 
months after the fire, or a month after the expiration of the time 
limited for bringing suit. Here, certainly, was a clear case of 
estoppel. The company, by its own acts, bad postponed the time 
when a cause of action accrued until after the limitation had run, 
and should clearly be denied the right to rely upon the limitation. 
See, to this effect, Thompson vs. Insurance Co., 136 U.S.,287. The 
cases of Friezen vs. Insurance Co. and Hong Sling vs. Insurance 
Co., supra, are, however, direct authorities to the effect that “twelve 
months after the fire” means twelve months after the liability is 
fixed. The argument in support of this view is briefly that all 
clauses of the policy must be construed together; that there are 
clauses which necessitate the making of proofs, the submission of 
the assured to examination if required, the production of books and 
papers, and the submission of the question of the amount of loss to 
appraisers, all of which things will consume time; and, furthermore, 
the loss not being payable until sixty days after the amount is fixed, 
it may happen that more than twelve months may elapse after the 
date of the fire before the company can be sued; and thus the 
plaintiff's action may be cut off entirely if a literal meaning is to be 
given to the words. The deduction is that the parties cannot have 
meant what they said in the clause under consideration, but must 
have meant something else, which they did not say. We cannot 
assent to this line of reasoning. It does violence to plain words. 
It smacks too strongly of making a contract which the parties did 
not make. It construes where there is no room for construction. 
Plain, unambiguous words, which can have but one meaning, are 
not subject to construction. “Twelve months next after the fire” 
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has one certain meaning, and but one. It can have no other. It 
may well be that the insurer may by his acts waive the limitation, 
or estop himself from insisting on it, as held in the cases of Killips 
vs. Insurance Co., Black vs. Insurance Co., and Thompson vs. Insur- 
ance Co., supra; but the invocation of this principle does no vio- 
lence to the contract of the parties. There is no element of estoppel 
present here, however. The defendant company has done nothing 
which has induced the insured to suspend proceedings or delay his 
action. They notified him at once on the receipt of his proofs that 
they denied liahlity. They did not require him to do anything. 
He had nearly ten months in which to bring his suit. By failing to 
do so he must be held to be barred by his contract. The provision 
of section 1975 of the Revised Statutes to the effect no insurance 
policy shall contain a provision that no action or suit shall be 
brought thereon is not applicable, because the clause under consid- 
eration is plainly not such a provision. Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


DURKEE 
v8. 


INDIA MUTUAL INS. CO.* 


Evidence of the marine premium paid on another vessel, at another time, on a 
similar voyage, is not admissible as to the materiality of representions 
regarding the time of the vessel’s arrival at an intermediate port on 
account of the prevalence of storms at certain seasons. 


The Massachusetts Statute of 1887, providing that misrepresentations are im- 
material, unless made with intent to deceive or they increase the risk, 
applies to marine insurance. 


It is of no consequence whether or not the company knew the time of arrival 
at an intermediate port, if the alleged representations regarding time of 
arrival and other insurance were made with intent to deceive and in- 
creased the risk, or otherwise. 


Action by A. R. Durkee against the India Mutual Insurance Com- 
pany on a policy of marine insurance on the bark Aspatogon. 
Defendant set up misrepresentations in the application made by H. 
C. Knight, the broker. Said application was by letter dated June 
16, 1890, and contained the following sentences: “Beg to state 
that Mr. Durkee is the managing owner of this vessel, controlling 
five-eighths himself, and has no other insurance on hull.” “Date 
~* Decision rendered, October 19,189. itsti(‘“‘séSOS™*~™ 
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and place last heard from, at Trinidad.” It appeared that the 
vessel had sailed April 19th from Brunswick, Ga., to St. Lucia, 
arriving May 23; that she did not start again till July 5th, and 
arrived at Port of Spain, Trinidad, July 8th; that August 14th she 
sailed for Philadelphia, but on August 21st, having sprung a Jeak 
by a “tide rip,” she was abandoned 25 miles south of the island 
St. Thomas. It was admitted that plaintiff has $6,800 other insur- 
ance on the hull, $1,800 of which had been procured by Mr. Knight 
himself. Defendant insisted that this misrepresentation was mate- 
rial to the risk, as was the other in regard to the bark’s arrival at 
Port of Spain; the latter, on account of the prevalence of hurri- 
canes in the West Indies during August and September, which she 
would have avoided had she reached Trinidad by June 16th. On 
this issue was received the evidence of Mr. Herbert C. Hall, a vessel 
owner of Boston, testifying as an expert in behalf of plaintiff, as fol- 
lows: He was part owner of the bark Arlington, built in British 
provinces, and about the size of the Aspatogon, and 20-23 three 
years old, rating 5/61. 1, the second class in French veritas, whieh 
was a poorer rate than the Aspatogon had. That in May, 1887, he 
took out a policy upon her from Demarara via- Trinidad, with a 
cargo of asphalt to a port north of Hatteras, and was due at Trinidad 
at the same time of the year that the Aspatogon was due, and that 
the premium paid for said insurance was 2 per cent, the rate on the 
policy in suit being 2}. The evidence as to this policy taken out 
by witness on the Arlington was objected to by defendant, but 
admitted by the court, and defendant excepted. On plaintiff's 
cross-examination of Mr. John H. Dane, defendant’s president, who 
had testified that before the loss he had no notice of the date of the 
bark’s arrival at Port of Spain, witness produced copies of the Mari- 
time Register and Boston Daily Advertiser received at defendant’s 
office between May 28th and August 27th, containing advices of the 
movements of said bark. The jury found specially that neither 
misrepresentation was material, and that defendant had notice 
before the loss of the time when the bark reached Trinidad. They 
also found that the probable risks of the voyage to Philadelphia 
were not different in kind or degree from what they would have 
been if she had been at Trinidad on June 16th, and that her sailing 
from Trinidad was not unreasonably delayed. The court ordered a 
verdict for plaintiff, and defendant excepted. The case is reported 
on the exceptions. Reversed. 


Eveene P. Carver and Epwarp E. Buopeert, for Plaintiff’. 
L. 8S. Dasyey, for Defendant. 
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Morton, J. 

We think it is clear that there must be a new trial in this case on 
account of the testimony of Hall concerning the premium which he 
paid at another time on another vessel. It related to a matter that 
was wholly collateral. It introduced a distinct issue, which was not 
involved in nor pertinent to any issue on trial, and which the de- 
fendant could have had no just ground to anticipate, and was wholly 
incompetent: Woolen Co. vs. Proctor, 7 Cush., 417; Aldrich vs. 
Pelham, 1 Gray, 510; Lane vs. Railroad Co., 112 Mass., 455; Hatt vs. 
Nay, 144 Mass., 186. 

The remaining questions relate principally to certain alleged 
material misrepresentations. At the argument it was suggested 
from the bench whether St. 1887, c. 214, § 21, did not apply. 
Counsel were not then prepared to argue the question, and at the 
request of the court subsequently furnished briefs upon it. We 
think, upon examination, that the statute applies to marine insur- 
ance companies, and that it renders immaterial misrepresentations 
in regard to policies of insurance by the insured or his agent unless 
they are made with actual intent to deceive, or unless the effect of 
them is to increase the risk of loss: Ring vs. Assurance Co., 145 
Mass., 426. The act is entitled “An act to amend and codify the 
statutes relating to insurance;” that is, all insurance. Section 1 
provides that the words “insurance company” shall include “all 
corporations, associations, partnerships, or individuals engaged as 
principals in the business of insurance,” and defines the words “ net 
assets” when applied to marine insurance companies. Section 2 pro- 
vides that 

All insurance companies now or hereafter incorporated * * * may exercise 
the powers and shall be subject to the duties and liabilities provided by 
this act. 

Section 11 provides the manney in which the liability of insur- 
ance companies upon contracts of insurance relating to marine risks 
shall be computed, and also contains other provision in regard to 
marine insurance companies. Under the caption, “ Provisions Com- 
mon to All Companies,” which forms a part of the statute, is section 
21, which is as follows:— 

No oral or written misrepresentation made inthe negotiation of a contract or 
policy of insurance by the assured, or in his behalf, shall be deemed material 
or defeat or avoid the policy or prevent its attaching, unless such misrepre- 
sentation is made with actual intent to deceive, or unless the matter misrep- 
resented increased the risk of loss. 

There is nothing in this section which, ir terms, exempts marine 
insurance companies from its operation, and there is nothing in the 
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nature of its provisions which should not apply to them equally with 
other insurance companies. Further on in the chapter (section 52) 
follow provisions applying specially to “ marine and mutual fire and 
marine companies,” without anything to indicate that the provisions 
of section 21 do not affect them. A similar section in the Public 
Statutes (chapter 119, §181), taken from St. 1878, c. 157, § 1, was 
applicable, by its terms to fire and life insurance companies only. 
It would seem that in amending and codifying, in St. 1887, the law 
relating to insurance, the legislature saw no reason why those pro- 
visions should not be extended to all insurance companies, and pro- 
vided by section 21 that they should. We think that such is the 
effect which must be given to that section. 

As the terms of the report require that the verdict shall be set 
aside, and a new trial granted, if there was any error in admitting 
any of the evidence excepted to by the defendant, it is not necessary 
to consider whether the questions put to the jury, and their answers, 
established that there was no actual intent to deceive on the part of 
Mr. Knight; assuming that he was the defendant’s agent, and that 
the misrepresentation did not increase the risk of loss. 

We have not considered the question of the admissibility of the 
Maritime Register and the Boston Advertiser. Upon a new trial it 
will be immaterial whether the defendant's officers knew that the 
bark had arrived at Trinidad July 8th. If the alleged misrepresen- 
tations were made with actual intent to deceive, or if they increased 
the risk of loss, it is of no consequence whether the officers of the 
company afterwards knew when the vessel reached Trinidad. In 
either case the policy would be avoided: Ring vs. Assurance Co., 
supra. If they were not made with intent to deceive, and did not 
increase the risk of loss, it is also of no consequence whether the 
officers of the defendant company did or did not know of arrival of 
the bark at St. Lucia. Verdict set aside, and new trial granted. 
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SUPREME COURT OF IOWA. 


MacKINNON Et at. ) 


v8. 

MUTUAL GUARANTY FIRE INS. CO.* ) 

The Code of Iowa provides that copies of the application shall be attached 
to the policy. Neglect shall not render the contract invalid, but such ap- 
plication or falsity thereof cannot be pleaded or proved by the company, 


nor be necessary to recovery by insured, who may plead or prove them at 
his option. 

Held, that this does not apply to such representations as appear on the face of 
the policy; and where the latter required the title, if less than the fee, to 
be so expressed thereon, failure to attach the application will not prevent 
the company from showing concealment. 


A. R. McCoy and E. 8. Battey, for Appellant. 
Henverson, Hurp, Daniets & Kieset, for Appellees. 
Given, J. 


One of the plaintiffs testified on cross-examination that the build- 
ing that was insured was on leased ground, and had been for many 
years before the fire. On motion of the plaintiffs this evidence was 
excluded, to which defendant excepted. Defendant offered in evi- 
dence the proofs of loss made by plaintiffs, for the purpose of show- 
ing by the admission therein that plaintiffs were not the owners in 
fee simple of the real estate upon which the building stood, and 
that it was upon leased land. This evidence was excluded, upon 
plaintiffs’ objection, to which defendant excepted. The ground of 
plaintiffs’ motion and objection is that such evidence is not admis- 
sible under Section 1733 of McClain’s Code. Section 1733 is as fol- 
lows: “All insurance companies or associations shall, upon the 
issue or renewal of any policy, attach to such policy, or indorse 
thereon, a true copy of any application or representation of the as- 
sured, which, by the terms of such policy, are made a part thereof, 
of the contract of insurance, or referred to therein, or which may in 
any manner affect the validity of such policy. The omission so to 
do shall not render the policy invalid, but if any company or asso- 
ciation neglects to comply with the requirements of this section, it 
shall forever be precluded from pleading, alleging, or proving such 
application or representations or any part thereof,or falsity thereof, or 
any parts thereof, in any action upon such policy, and the plaintiff in 
any such action shall not be required, in order to recover against 


* Decision rendered, Oct, 10, 1893. 
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such company or association, either to plead or prove such application 
or representation, but may do so at his option.” One of the purposes 
of this statute, if not the sole purpose, is to cause all parts of the con- 
tract of insurance to appear in or upon the policy. It is certainly not 
intended that representations appearing on the face of the policy 
should also appear by copy indorsed thereon or attached thereto. It is 
only applications and representations of the assured that are made a 
part of the contract, and which may affect its validity, and that do not 
appear therein, that are required to be indorsed upon or attached to 
the policy. To secure observance of this requirement, insurance 
companies are restricted in their pleadings and proofs to applications 
and representations thus appearing in or upon the policy. We have 
seen that this policy expressly provides that if the buildings stand 
on leased ground, or if the title be less than fee simple in the in- 
sured, it must be so represented to said company, and so expressed 
in this policy; otherwise, the policy will be void. Itis not expressed 
in the policy that the buildings stood on leased ground, nor that the 
title in the insured was less than fee simple, and the inference must 
be that it was not so represented to the company. The policy also 
provides that, if the insured concealed any fact material to the risk, 
the policy shall be void. It was material to the risk whether the 
building stood upon leased ground, and whether the title of the in- 
sured was less than fee simple. The evidence excluded tends 
to show that the buildings were on leased ground ; that the title of 
the insured was less than fee simple ; and that the insured concealed 
those facts. It did not tend to prove an application or representa- 
tion not appearing in or upon the policy, but rather the breach of 
conditions expressed in the policy. If it may be said that a failure 
to disclose the true state of their title was a representation on the 
part of the insured, then it is a representation appearing in the 
policy, and not within the restrictions of the statute. We think the 
evidence should have been admitted. Counsel for appellee contend 
that, even if the excluded evidence was admissible, plaintiffs were 
entitled to a verdict, because appellant had alleged, and failed to 
prove, that it did not know that the building was on leased ground. 
The right of the defendant to introduce such evidence was involved 
in the question already considered. If appellant was not entitled 
to show that the building was on leased land, then surely it might 
not show that it did not have knowledge of a fact that it was not 
allowed to prove. For the error pointed out, the judgment of 
the district court is reversed. 
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SUPREME COURT OF VERMONT. 


CUSHMAN ETAL. 


v8. 


NEW ENGLAND FIRE INS. CO.* 


A part of the insured property belonged to the father and the rest to the son. 
It was all insured in the name of the son, on their representations to the 
agent that in the event of the father’s death it was all to belong to the 
son. The agent construed this as meaning that it was a present gift from 
the father to the son. 


Held, That equity will not reform the contract to permit the son to recover for 
the father’s share. 


The orator Calvin was the father of the orator Charles R., and they 
lived together upon and carried on a farm near the village of St. Johns- 
bury. Each of the orators owned individually certain of the personal 
property on this farm, but it was understood that at the death of 
Calvin the entire property was to belong to Charles R. The orators 
agreed to take out insurance upon this entire property in the name 
of Charles R., and he went to St. Johnsbury and consulted the 
defendant’s agent for that purpose. As a result, a policy was made 
out in the name of Charles R., with the knowledge and consent of 
both the orators, and accepted by them. Subsequently, the property 
was destroyed by fire; whereupon the defendant offered to pay 
Charles R. for the property belonging to him, but declined to 
pay for that belonging to Calvin. This suit was brought to enforce 
payment for the entire property. The orators claimed that Charles 
R. correctly represented the title to the defendant’s agent, and ob- 
tained, as he supposed, a proper contract of insurance upon the 
whole property. As to. this claim of the orators the master re- 
ported: “The orators request me to find ‘that there was an under- 
standing between themselves that said Charles R. was to have the 
property when the father was done with it, and an understanding 
between them that Charles was to get it all insured, and in such a 
way that, in case of its loss, Charles was to have the insurance upon 
it all, and that this was so arranged for no fraudulent purpose, but 
for a perfectly honest one.’ From the evidence in the case I 
am unable to find the first part of the orators’ request, viz.: ‘that 
there was an understanding between the orators that Charles R. was 
to have the property when the father was done with it;’ but I do 


* Decision rendered, Aug. 8, 1893. 
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find that the said Moore, at the time he insured said property, un- 
derstood that there was an understanding between the orators that 
Charles R. was to have the property after the death of his father, the 
other orator, and that, because of this understanding, he, the said 
Moore, insured said property of the said Calvin H. in the same 
policy with property of the said Charles R.; in the name of the said 
Charles R. alone; that said Moore knew that the company would re- 
fuse to write a policy in the name of one man when another man 
owned the property, but that he construed his understanding that 
the property of Calvin H. was to go to Charles R. on the death 
of Calvin H. as a present gift from Calvin H. to said Charles R.” 


Butter & Motoney, for Appellant. 
Bates & May, for Appellees. 
Tart, J. 

This bil] seeks to reform a contract of insurance upon the ground 
that the contract expressed in the policy is not the one that was 
agreed upon by the parties. Some of the property which the 
orators claimed should have been covered by the contract belonged 
to the orator Calvin, and the remainder to the orator Charles; none 
of it was joint property. It was agreed that the property should 
be insured in the name of Charles alone, for the reason that (as al- 
leged in the bill), “the orator Calvin H. told the said Moore (de- 
fendant’s agent) that he wanted it all insured in the name of his 
said son, Charles R.” The policy was therefore made in the name 
of the person that the contracting parties intended it should be; i. e. 
they agreed that the policy should issue in the name of the orator 
Charles R., and it was so done. There was no error in the name of 
the party to whom the policy was issued. The parties did not 
intend to insure the property of Calvin in the name of Charles, for 
the agent “knew that the company would refuse to write a policy 
in the name of one man when another man owned the property.” 
The property was insured in the name of Charles, as the parties in- 
tended it should be, for the reason that it was represented to the 
defendant’s agent by Calvin that the property was to be the property 
of Charles in the event of a loss, and when the orator Calvin was 
done with it. The master fails to find this fact, although it is 
alleged in the bill, and sworn to by the orator Calvin. The defend- 
ant’s agent construed the representation of title as a vesting of it in 
Charles. If the representation had been true, the orator Charles 
might be entitled to recover upon the policy, but the master does 
not find that it was true, although he finds that it was made “in 
good faith, without any intention to defraud.” The representation 
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related to the very essence of the transaction—the title of the 
property to be insured—a fact which lies at the basis of every con- 
tract of insurance. A court of equity will not reform a contract if 
its execution was procured by the false representation of the party 
who is seeking to have it corrected; it will not order its specific per- 
formance. And this is the rule even if the party did not know of 
its falsity and had no intent to deceive; nor does his belief in 
its truth make any difference. The question is, has the party 
been misled by a false representation calculated to mislead him, 
and not the existence of a fraudulent design in the cocontractor? 
The false representation must relate to the substance of the contract 
—its very essence; and in this case it did so relate, viz., to the title 
of the property to be insured. The contract having been induced 
by the false representation of the orators, they are not entitled to 
the relief prayed for. 

Decree reversed, and cause remanded, with a mandate that the 
bill be dismissed. 


SUPREME COURT OF MICHIGAN. 


RYNALSKI 
v8. 

INSURANCE CO. OF STATE OF PENNSYLVANIA.* 

Noncompliance with a provision requiring proofs of loss to be furnished 
within 60 days is not a ground of forfeiture, where such penalty is not 
provided in the policy and proofs were furnished before suit. 

Liypner, Porter & Harrey (James Van Kleeck, of counsel), for 

Appellant. 


Smonson, Gittert & Courtriest, for Appellee. 
Montaomery, J. 


This is an action on a Michigan standard policy of insurance. 
The circuit judge directed a verdict for the defendant on the ground 
that the plaintiff failed to show that proofs of loss were furnished 
within 60 days after tke fire. There is no question that proofs were 
furnished before suit; indeed, the defendant’s plea sets up that such 
proofs were furnished, and asserts as a defense that the plaintiff was 
guilty of fraud and false swearing in making the proofs. The suit 
was instituted within the 12-months’ limitation fixed by the policy. 
The case is ruled by Steele vs. Insurance Co., 93 Mich., 81. 

Judgment reversed, and a new trial ordered. 

The other justices concurred. 

*Decision rendered, July 25, 1893. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FIFTH CIRCUIT. 


SUPREME LODGE KNIGHTS OF PYTHIAS OF THE WORLD 
vs. 


KALINSKI.* 


A benevolent society had within its organization an endowment rank, for 
insurance purposes only, and separate from its lodge. According to the 
constitution, all rights in the endowment rank were forfeited when mem- 
bership in the lodge terminated for any other cause than death. The 
endowment rank was wholly under the control of a board of control, 
under the constitution, with power to make and amend laws for its con- 
trol, and finally determine all appeals. This board had determined in 
case of a member who had died so much in arrears to his lodge that, pur- 
suant to its rules, he should have been reported and his membership 
forfeited, but who had, through neglect, not been reported and no action 
had been taken, that his membership had not been forfeited. 


Held, That this ruling by the board was an authoritative construction of its 
own rules, which would be followed in a subsequent similar case by the 
court, 

Held, That the ruling was admissible in such subsequent case as authoritative 
evidence of the proper construction of the rules. 


Held, That the ruling was a solemn and public judgment and decree of the 
highest legislative and judicial body of the society, which estopped it 
from pleading a forfeiture in a similar case. 


Statement of facts by Locks, D. J. 

This was a suit brought in the circuit court by Eugenia Kalinski, 
as beneficiary of Achille Kalinski, against the Supreme Lodge 
Knights of Pythias, upon a certificate of membership of the En- 
dowment Rank of the Order of Knights of Pythias, certifying that 
he had received the rank of the order, and in consideration of cer- 
tain payments, and the performance of certain conditions, his wife, 
the beneficiary, wouid be paid, upon his death, $3,000. In answer, 
defendant below (plaintiff in error here) set up that one of the con- 
ditions of Achille Kalinski’s application was that he should keep his 
lodge dues fully paid, and with that condition he had not complied; 
that one of the rules of this endowment rank was that, if “any 
member of the endowment rank became in arrears to his lodge for 
an amount equal to one year’s dues, he shall forfeit his membership 
in the section and said rank, and render void his endowment cer- 
tificate;” that Kalinski, the deceased, at the time of his death, al- 
though he had paid the assessments to the endowment rank in full, 
was in arrears to the Syracuse Lodge, of which he was a member, 


*Decision rendered, June 27, 1893. 
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for more than a year’s dues; and that he had forfeited his member- 
ship, and the certificate was null and void. A trial being had, and 
a verdict found for plaintiff for the full amount claimed, a new trial 
was granted, which also resulting in a verdict for the plaintiff, a 
writ of error was sued out, in which was assigned as error the re- 
fusal of the court to give the charge as asked, and giving the charge 
as it was given. These alleged errors, and the facts proven in the 
case, are fully set out in the bill of exceptions, which is:— 

“Be it remembered that, at the trial of this cause before the jury 
on the 11th day of February, 1893, the defendant, in support of its 
answer and plea, offered in evidence (1) the application of Achille 
Kalinski for membership in Section 363 of the Endowment Rank of 
the Order of Knights of Pythias, hereto annexed, and marked ‘ Ex- 
hibit A,’ as part of this bill; (2) the constitution of the Endowment 
Rank of Knights of Pythias of the World, including the revised 
general laws and regulations adopted by the board of control Octo- 
ber 24, 1890, marked ‘ Exhibit B1’ and ‘ Exhibit B2,’ made part of 
this bill; (3) also the constitution and by-laws of Syracuse Lodge, 
No. 50, Knights of Pythias, located at New Orleans, La., marked 
‘Exhibit C,’ and made part hereof. That all of said documents 
were received in evidence, without objection, and were accepted by 
the court as determinative of the rights of the parties in the cause 
of action herein. And it further appearing to the court, from the 
books of account kept by the said Syracuse Lodge, No. 50, and other 
evidence, that the said Achille Katinski was indebtéd to said lodge, 
of which he was a member, on the 31st day of March, 1891, and at 
the date of his death, May 24, 1891, in the sum of $12.50, for dues 
owing by him to said lodge, under by-laws, art. 4, p. 46, and article 
13, p. 54 of said lodge, which sum was in excess of one year’s dues 
he was required to pay as dues, but that he had not been suspended 
by his lodge for that reason before his death, under the provisions 
of section 5, art. 16, of the constitution of the lodge, and section 3, 
art. 14, of the by-laws, although he had received notice from the 
proper officer of the lodge to pay the same, and had been told to 
pay the same before the next lodge meeting, but that he died be- 
fore such next meeting without having paid the same; andit further 
appeuring as a fact, not disputed, that the keeper of records and 
seals of Syracuse Lodge, No. 50, had, under section 6, art. 4, of the 
constitution of the lodge, failed to notify the section of the endow- 
ment rank to which Kalinski belonged that he was in arrears, and 
that the said Syracuse Lodge failed to suspend him on account of 
arrears, and that the assessments due by Kalinski to the endow- 
ment rank were received in ignorance of the fact that he was so in 
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arrears, and had been tendered back after his death, and after 
several months subsequent to the application of his widow for pay- 
ment of policy; and plaintiff having offered the certificate of mem- 
bership issued to Kalinski upon acceptance of his application, 
marked ‘Exhibit E,’ which was accepted without objection—both 
parties rested upon the evidence, and counsel for defendant there- 
upon requested the court to charge the jury as follows: ‘The jury 
is instructed that the books of account kept by the Syracuse Lodge, 
of which the deceased, Achille Kalinski, was a member, are compe- 
tent to be considered by them as evidence with reference to his in- 
debtedness at the date of his death for lodge dues, and that if the jury 
tind from these books of account that he was in arrears, in the ab- 
sence of proof which opposes, or of proof showing payment of these 
dues, or error in the account, the entries in said accounts are con- 
clusive proof of the amount shown thereby to be due; which 
charge the court gave, as requested, adding thereto the following: 
‘I charge the jury, as requested by the defendant’s counsel, as to the 
proof of the arrearages due by Mr. Kalinski at the time of his death. 
The books of defendant are competent proof, and they are uncontra- 
dicted, and therefore establish the arrearages as being $12.50.’ 

And defendant further requested the court to charge the jury as 
follows: ‘If you find that Kalinski was in arrears, and indebted to 
his lodge for dues at the date of his death in an amount equal to 
one year’s dues, you must find as a conclusion from the fact that he 
had forfeited his membership in the endowment rank, and that the 
plaintiff is not entitled to recover in this suit; and the receipt of as- 
sessments by the officers of said endowment rauk (which, it is ad- 
mitted, have been tendered back, as herein above set forth) pre- 
vious thereto, if in ignorance of the fact that he was so in arrears, 
was not a waiver of such forfeiture.’ But the court refused to give 
the charge as requested, but in leu thereof charged the jury as 
follows: ‘As to the construction of the meaning, as matter of law, 
of the fundamental law, and of the orders of defendant’s organiza- 
tions, I adopt the views of the board of control of the defendant’s 
orders in case of John A. Manikheim; and I instruct the jury, if the 
jury finds as a fact that the keeper of records and seal of the order 
to which Mr. Kalinski belonged failed to notify the section of which 
he was a member of the fact that he was in arrears for dues to said 
lodge, and also that the lodge failed to suspend Mr. Kalinski in ac- 
cordance with law, and also the section of the endowment rank had 
received the monthly assessments of said Kalinski up to the date of 
his death, then the verdict will be for the plaintiff, and against the 
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defendant, for the sum of three thousand dollars, with interest from 
judicial demand.’ 

The views of the board of control referred to in said charge, as 
well as the instructions of the supreme chancellor to the various 
grand chancellors and officers and members of the various sections 
of the endowment rank, is hereto annexed, and marked ‘ Exhibit 
D,’ and made a part of this bill.” 

Which refusal of the court to give the instructions requested, and 
giving the foregoing instructions in lieu thereof, is alleged as error. 


Cuas. S. Rice, Joun D. Rovsz, and Wm. Grant, for Plaintiff in Error. 
M. Marks and Wm. Armstrone, for Defendant in Error. 


Locks, D. J. (after stating the facts as above.) 

Under the assignment of error, the only questions for us to con- 
sider are—First, whether refusing to charge, in effect, that the for- 
feiture of the membership of Kalinski depended solely upon the fact 
of his being in arrears to his lodge to the amount of a year’s dues, 
was error; or, secondly, whether charging that the fact that the 
keeper of records and seal of the order to which Mr. Kalinski be- 
longed failed to notify the section of which he was a member of the 
fact that he was in arrears for dues to said lodge, and that the lodge 
failed to suspend him in accordance with law, and that the endow- 
ment rank had received the monthly assessment up to the time of 
his death would bar the forfeiture of his membership, was error. 

The section of the endowment rank of the order is a separate 
and distinct organization from the lodge, and for insurance purposes 
only. The dues and assessments of each are kept distinct, and the 
nonpayment of one does not affect the amount of the other, but it is 
provided that no one can be a member of a section unless he is a 
member of a lodge. There is no question as to the sufficiency and 
integrity of the original certificate of membership, but it is claimed 
by plaintiff in error that under the agreement of the insured, as 
found in his application, and under the rules of the order, he was 
in arrears to his lodge for an amount equal to one year’s dues, and 
had forfeited his membership in the section and rank, and rendered 
void his endowment certificate. The penalty of a forfeiture of 
rights under a contract of indemnity or insurance is not favored in 
law, and it is only by positive, direct, and unavoidable terms in the 
agreement that it will be enforced. Especially is it so in such a 
case as this, where payment or nonpayment of the amount unpaid 
is a nonessential to the contract of insurance; where it neither in- 
creases nor diminishes the fund from which the payment of death 
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losses was derived, or increases or diminishes the risks to which the 
insured is exposed. 

A careful examination of the application of Kalinski for member- 
ship shows that the only thing found therein which can be invoked 
to forfeit his membership is found in the paragraph:— 

I hereby agree that I will punctually pay all dues and assessments for 
which I may become liable, and that I will be governed, and this contract 
shall be controlled, by all the laws, rules, and regulations of the order govern- 
ing this rank, now in force, or that may hereafter be enacted, or submit to 
the penalties therein contained. 

There is no penalty of forfeiture declared in this language, and 
although he there promised to pay all dues, unless there is such 
penalty attached to such nonpayment by some other rule or regula- 
tion, it cannot be held to ensue. It is claimed that such rule is 
found in what was at that time article 10, § 1, and what has since 
become article 8, § 1, of the code of laws, rules, and regulations of 
the order adopted by the board of control of the supreme lodge of 
the order, which is:— 

When a member of the endowment rank becomes in arrears to his lodge 
for an amount equal to one year’s dues, he shall forfeit his membership to the 
section and said rank, and render void his endowment certificate. 

Upon the binding force of this rule, the questions in this case de- 
pend. The deceased had bound himself to be governed, and stipu- 
lated that the contract should be controlled, by all the laws, rules, 
and regulations of the order, and by this measure alone can the 
rights of his beneficiary be determined. 

The constitution of the order, which must be accepted as the 
fundamental, organic, and controlling law, provides for the manner 
of the forfeiture of the rights of members, and in article 11, § 1, 
declares that, if one resign, “such resignation shall cause a forfeit- 
ure of all amounts paid into, and all claims upon, the endowment 
rank.” Section 2 provides that:— 

Whenever a member of the endowment rank withdraws from his lodge, or 
whenever his membership therein ceases from any cause other than death, he 
thereby severs his connection with this rank, and, forfeits all his right, title, 
and interest in and to the endowment fund. 

Section 3 provides for an appeal, in case of a suspension of a 
member, to the grand or supreme lodge. 

This would certainly seem to provide for the manner in which and 
by which a member should be held to forfeit his rights of member- 
ship, and raise the very serious question whether any rule by which 
this manner was changed, which declared any other manner of for- 
feiting such membership, did not infringe upon the constitutional 
rights of the members, and was therefore null and void. The well- 
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established principle of “expressio unius exclusio alterius est” 
would seem to apply, and the providing one way of determining 
forfeiture preclude another, and more stringent. But we do not find 
that we are compelled to decide such question, as we consider it has 
already been done by the order itself. 

The constitution further provides, in the organization of the order, 
for a board of control, and states very fully its duties and powers. 
Article 8, § 5, provides that :— 

The board shall have entire charge and full control of the endowment rank, 
subject to such restriction as the supreme lodge may from time to time pro- 


vide. ‘They shall hear and determine all appeals, and their findings shall be 
final, unless reversed by the supreme lodge in session. 


Section 9:— 

The board is hereby authorized to enact general laws, rules, and regulations 
in conformity with this constitution, for the sections and the membership of 
the endowment rank, and alter and amend such general laws, rules, and reg- 
ulations, when, in their judgment, the needs of the rank require such action. 

In accordance with such provisions, the board of control adopted 
certain general laws, rules, and regulations, and provided in article 
3, § 5, of the same, that the secretary of each section shall keep a 
financial account with each member, and in January furnish to the 
master of finance of the several lodges a list of the names, and re- 
quest such officer to inform him whenever any member of the lodge 
became in arrears to the lodge of an amount equal to a year’s dues. 
They also provided, as quoted in article 8, § 1, that when a member 
became in arrears to his lodge, he should forfeit his membership in 
the section. It was by this board, and under the powers thus given, 
that the laws, rules, and regulations by one of which it is claimed 
the forfeiture took effect in this case were enacted. But it will be 
seen that their authority to establish rules was limited to those 
which should be “in conformity with this constitution;”’ otherwise, 
they had full control of the endowment rank, not only to make 
laws, but to hear appeals. They not only constituted the chief 
legislative body, but also the supreme court of the order, whose 
findings were to be final unless reversed by the supreme lodge in 
session. This was the organization, and these the established laws 
of the order. The constitution had provided that when a member 
withdrew from his lodge, or his membership therein ceased from 
any cause other than death, he forfeited his rights, title, and inter- 
est to the endowment fund. The board of control had declared that 
if he was one year in arrears for dues, the forfeiture took place. 
Whether this rule was or was not in conformity with the constitu- 
tion, and how far it was binding, was directly submitted to the board 


of control, sitting as a judicial body, and passed upon. 
Vou, X XUII.—4. 
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In addition to the copies of such constitution, regulations, and 
by-laws, we find in the record, and made a part of the bill of ex- 
ceptions, by special declaration, a finding and decision of the board 
of control, as found in volume 5 of the journal of the Supreme Lodge 
of Knights of Pythias for the year 1887-88, p. 4097, in a case pre- 
sented to that board by the supreme secretary. 

It is contended by the plaintiff in error that this exhibit was not 
offered or received in evidence, and is not, therefore, a fact to be’ 
considered, and can have no bearing or weight in this case. We 
cannot accept these views of this exhibit. It is brought directly 
into this court by the plaintiff in error. Its validity is not ques- 
tioned, nor that it was presented and considered by the court below; 
and, if the substance or matter contained is relevant, we consider 
it too late to object to the manner in which it is presented for con- 
sideration. When we examine the matter of this exhibit, we find 
that it is a decision and ruling of the board of control, to whom 
the constitution of this order had given entire charge of this en- 
dowment rank, under which this certificate had been given, and who 
had power to make, and who had made, all laws, rules, and regula- 
tions, and in whom was the power to alter and amend such rules 
and regulaiions when, in their judgment, the needs of the rank re- 
quired action. Not only was it a decision and ruling of theirs upon 
a subject of which they had full jurisdiction, but one in which their 
word became law. The facts also presented by the supreme secre- 
tary made it a case in which any ruling established became directly 
relevant in the questions herein pending. The case submitted to 
the board of control, as shown by the record of the journal of the 
supreme lodge, was :— 

Brother John A. Manikheim, a member of Sec. No. 63, endowment rank, of 
Washington, D. C., died on the 11th day of January, 1887. At the time of his 
death he was in arrears to his lodge for one year’s dues, but had paid all of 
his assessments to his section of the endowment rank. 

The decision was:— 

The board of control, after a very careful consideration of the facts in this 
case, decided, in view of the fact that the keeper of records and seal of the 
lodge to which the late John A. Manikheim belonged had failed to notify the 
section of which he was a member of the fact that said Brothér Manikheim 
was in arrears for dues to said lodge, and that said lodge had failed to sus- 
pend said Manikheim in accordance with the law, and that said section of the 
endowment rank had received the monthly assessments of said Manikheim up 
to the date of his death, the endowment rank is liable for the full amount of 
the endowments, and the supreme secretary is instructed to pay the bene- 
ficiaries the amount due. 

The question therein presented was the exact one, in point of fact, 
as shown by the evidence, as in the case at bar: The brother of the 
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order was in arrears for one year’s dues, the keeper of records and 
seal of the lodge of which he was a member had failed to notify the 
section of which he was a member of the fact that he was in arrears 
for dves, and said lodge had failed to suspend him, and the section 
of the endowment rank had received the monthly assessments up to 
the time of his death. 

There can be but one conclusion drawn from this decision. The 
board of control had been, by the case presented by the supreme 
secretary, brought face to face with their rule providing that simply 
the being in arrears for a year should forfeit membership as viewed 
in the light of, and compared with, article 11 of the constitution, 
and the question fairly presented whether a forfeiture of rights ina 
manner not provided for in the constitution was in conformity with 
it. Their decision was a construction placed upon article 8 of the 
laws which made it in conformity with the constitution, and become 
of equally binding effect as the previous rule. That this was so con- 
sidered by the supreme chancellor of the order is plainly seen by 
the immediate issue of the instructions contained in the same ex- 
hibit, calling to the attention of the officers and members of the 
sections the importance and necessity of immediately forwarding 
information of arrears of dues. 

It is true that subsequently to this decision, in the general laws 
and regulations adopted by the board of control October, 1890, the 
provisions of article 10, § 1, were continued in article 8, § 1, only 
changing the terms of arrears necessary to entail a forfeiture from 
six months to a year; but this in no way, do we consider, added to 
its force. The board of control had already construed. the law of 
article 10, § 1, and, in effect, declared it not in conformity with the 
provisions of the constitution; and a re-enactment of the same, with 
such immaterial change, could not do away with the force of the 
rule of construction given. 

We can in no degree accept the position urged by the plaintiff in 
error, that this decision was res inter alios acta, and of no weight or 
relevancy in this case. This case is to be determined by the rules 
and regulations of the order. The order had, in its organization, 
established a board, to whom was given an almost unlimited power 
to establish rules and regulations which should control the relations, 
rights, and duties of its hundreds of thousands of individual mem- 
bers, and to change and amend them as deemed best; and to hold 
that such a finding as this was simply to determine an individual 
case “out of consideration for the beneficiary,” and might be 
changed in the next case from personal motives, would show a lack 
of appreciation of the principles, aims, and objects of the order, and 
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the good faith of its board, to which we consider it justly entitled 
We consider that the decision in the Manikheim case was not only not 
res inter alios acta, but was a rule established by the same power, 
and entitled to the same respect, as the original article 10, §1, and 
pronounced after more careful consideration than that with which 
the former was enacted. As well might it be claimed that the de- 
cisions of any supreme judicial tribunal, state or national, establish- 
lishing a rule of property or of individual rights, was res inter alios 
acta, and could not be relied upon as of any binding force by those 
who had subsequently acquired property or claimed rights under 
identically the same circumstances. In this case even more weight 
should be given to such decision. for here the board was not only 
judicial but was also legislative. It could not only say what the law 
was, but what it should be. 

The question, then, turns upon whether Kalinski was, at his death, 
a member of his lodge, notwithstanding his being more than one 
year in arrears. The constitution and by-laws of Syracuse Lodge, 
of which the deceased was a member, provide (article 16, §5) that:— 

A member who is in arrears to the amount of one year’s dues, and has been 
notified to pay the same, shall be suspended by the chancellor commander in 
open lodge, and a record of the same kept in the minutes. 

Until suspended in open lodge in accordance with this section,we 
find no law that would forfeit the membership of Kalinski, although 
he had been notified of his being in arrears. 

But another view of this case may well be considered. In tue case 
of Insurance Co. vs. Eggleston (96 U. §S., 572), Justice Bradley, in 
speaking for the court, says:— 

“Any agreement, declaration, or course of action on the part of an 
insurance company which leads a party insured honestly to believe 
that by conforming thereto a forfeiture of his policy will not be in- 
curred, followed by due conformity on his part, will, and ought to, 
estop the company from insisting upon the forfeiture, though it 
might be claimed under the express letter of the contract.” 

Here the order, the insurauce company, in the most public and 
authoritative manner, had published, as a portion of the journal of 
its supreme lodge, the solemn judgment and decree of its highest 
legislative and judicial body, declaring that a member from whom 
the monthly assessments had been received, and who had not been 
suspended at the time of his death, although a year’s dues in ar- 
rears, had not forfeited his membership, but his beneficiary was en- 
titled to his benefit. This publication was made nearly four years 
before the death of Kalinski, and the suggestion that he may not 
have knowi of it cannot for a moment be accepted. What declara- 
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tion by an insurance company could be more entitled to respect and 
confidence, and, if misleading, more liable to mislead? Such a pub- 
.lished declaration, made by a private or joint-stock insurance com- 
pany, would unquestionably prevent the forfeiture of any policy 
coming within the terms of its provisions. How much more should 
it have such effect within the limits of an order like this, where it is 
presumed that such published declarations are for the information 
and guidance of those whose mutuality of interest is one of the prin- 
ciples of its organization. Considering the decision in the Manik- 
heim case in either way, as the establishment of a new rule, or as 
the publication of the decision of the board of control, we consider 
the plaintiff in error as estopped from pleading a forfeiture, and 
we find no error in the court below, and the judgment is affirmed, 
with costs. 


SUPREME COURT OF NORTH CAROLINA. 


TRINITY COLLEGE 
vs. 
TRAVELERS INS. CO., or Hartrorp.* 


A policy was issued to a corporation on the life of a member of a church or- 
ganization on which it was dependent for support. The policy was in 
consideration of the application by the member, and the premiums paid 
by the corporation. 

Held, That the corporation had no insurable interest in the life of the member, 
and the policy was void as a wager contract. 


The material facts of the complaint are as follows:— 

“(3) That on August 23, 1893, Edward Samuel Sheppe, of Dur- 
ham, county of Durham, state of North Carolina, applied to said 
defendant for a policy of life insurance for twelve hundred and fifty 
dollars upon his own life, for the benefit, as in said application ex- 
pressed, of ‘ Trinity College, Durham, N. C., a religious corporation 
sustained and controlled by the Methodist Episcopal Church South, 
of North Carolina, of which church applicant is a member;’ and 
that thereafter, to wit, on September 5, 1893, said plaintiff having 
paid the premium demanded therefor by said defendant, said 
defendant, in consideration of such premium and the application 
therefor by said Sheppe, issued and delivered to plaintiff its policy 


* Decision rendered, Oct. 31, 1893. 
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No. 75,658, by which it insured the life of said Sheppe for the sum 
of twelve hundred and fifty dollars, payable upon acceptance by 
said company of satisfactory proof of his death, as therein ex- 
pressed, to ‘ Trinity College of Durham, N. C., a religious corporation 
sustained and controlled by the Methodist Episcopal Church South, 
of North Carolina, of which church the said E. 8. Sheppe is a 
member.’ (4) That in and by said policy said defendant promised 
and agreed that at the time of its issue, and every subsequent 
year from date of issue, the cash value specified in table ‘cash 
surrender values,’ indorsed thereon, would be paid for it, pro- 
vided it should be in force under its original conditions, and 
was legally surrendered therefor to the home office of said defend- 
ant within thirty days from the close of such period. * * * (5) 
That before bringing this action, and within thirty days from 
the date of issue of said policy, and while it was still in force under its 
original conditions, said plaintiff surrendered said policy to the home 
office of said defendant at Hartford, Conn., and demanded of said 
defendant the payment to it of the sum of two hundred and seventy- 
five dollars, its cash surrender value according to said table of ‘cash 
surrender values,’ which was refused by said defendant. (6) That at 
the time of said application, and at the date of issue of said policy, 
said Sheppe was, and he is now, a member of said Methodist Epis- 
copal Church South, of North Carolina, in good and regular stand- 
ing. (7) That said plaintiff is supported and maintained by 
voluntary contributions, gifts, bequests, and devises from members 
of said church, and by yearly assessments levied by the conferences 
of said church upon the various churches composing such con- 
ferences, which are paid by the members of said churches; and that 
but for such contributions, gifts, bequests, devises and assessments 
said plaintiff would fail of that support which is necessary to its use- 
ful existence.” 

The defendant demurred to the complaint on the following 
grounds: “ (1) For that it appears in said complaint that the plaintift 
corporation Trinity College, has no insurable interest in the life of the 
assured, E. S. Sheppe, and that the said corporation has paid to the 
defendant all the premiums that have been paid on said policy 
of insurance. (2) For that it appears in said complaint that the 
contract of insurance sued upon was but a wagering contract, en- 
tered into by the said plaintiff and defendant; the said plaintiff hav- 
ing at the time the said contract was entered into, and still having, 
no interest in the continuance of the life cf the assured, E. S. 
Sheppe, and said contract, being such a wagering contract, is against 
public policy, and cannot be enforced. (3) For that while it appears 
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in said complaint that the assured, E. 8. Sheppe, filed application for 
the policy of insurance, it appears that the plaintiff paid the prem- 
iums, and was the real party in making said wagering contract, and 
therefore cannot be permitted to recover on it. (4) For that it ap- 
pears in the complaint that the contract of insurance provided for 
the payment of the cash surrender value upon the legal surrender 
of the policy, and it appears that the attempted and alleged sur- 
render was made by the plaintiff only, and during the lifetime 
of the assured, which attempted and alleged surrender was not 
legal, the assured not joining in it.” 


Fourier & Furier, fur Appellant. 
Boons & Parker, for Appellees. 
BurweEtt, J. 

It is said in Mr. May’s work on insurance (section 102a) that “to 
have an insurable interest in the life of another one must be a cred- 
itor or surety, or be so related, by ties of blood or marriage as to 
have reasonable anticipation of advantage from his life,” and that 
an insurable interest in the life of another is “such an interest 
arising from the relation of the party obtaining the insurance, 
either as creditor of or surety for the assured, or from ties of blood 
or marriage to him, as will justify a reasonable expectation of ad- 
vantage or benefit from the continuance of his life.” Accepiing 
these definitions as those which are to be deduced from all the ad- 
judged cases, and leaving out of consideration those cases in which 
the fact that there was an insurable interest was dependent upon 
the existence of ties of blood or marriage, we find that this author 
asserts substantially that, in cases where there exists no ties of blood 
or marriage, one can have an insurable interest in the life of an- 
other only when he is the creditor of or the surety for the as- 
sured. Under certain conditions a partner has an insurable interest 
in the life of his copartner: Insurance Co. vs. Luchs, 108 U.S., 
498. So, one who is interested pecuniarily in the future earn- 
ings of another under a contract with him has an insurable 
interest in his life: Bevin vs. Insurance Co., 23 Conn., 244. These 
instances, and others that might be mentioned, seem to show that, 
except in cases where there are ties of blood or marriage, the ex- 
pectation of advantage from the continuance of the life insured, in 
order to be reasonable, as the law counts reasonableness, must be 
founded in the existence of some contracts between the person 
whose life is insured and the beneficiary, the fulfillment of which 
the death will prevent; it must appear that by the death there may 
come damage which can be estimated under some rule of law, for 
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which loss or damage the insurance company has undertaken to in- 
demnify the beneficiary under its policy. When this contractual 
relation does not exist, and there are no ties of blood or marriage, 
an insurance policy becomes what the law denominates a “ wagering 
contract,” and under its rules, made and enforced in the interest of 
the best public policy, all such contracts must be declared illegal 
and void, no matter what good object the parties may really have in 
view. The end will not, in the eye of the law, justify the means. 
No error. Affirmed. 


SUPREME COURT OF OHIO. 


PHCENIX MOT. FIRE INS. CO., or CINCINNATI 


vs. 


BRECHEISEN.* 


Sections 3664-3667, Rev. St. Ohio, are applicable only to cases in which the 
policy of insurance is canceled upon the written request of the person in- 
sured, and have no application to cases in which the policy is canceled 
by the action of the company. 

The parties to a contract of insurance are free to fix the terms and conditions 
upon which a policy may be canceled by the company; but when the in- 
surance is terminated upon the request of the person insured, the parties 
must comply with sections 3664-3667, Rev. St. Ohio. 

A contract of insurance provided as follows: ‘‘Seventh. This insurance may 
be terminated at any time at the request of the assured, upon the pay- 
ment of any assessments that may be dueand unpaid. The insurance may 
also be terminated at any time at the option of the company, on giving 
notice to that effect; and when the assured shall have paid the proportion 
of losses and expenses due the company under the provisions of this poli- 
cy, at the date of such cancellation, the premium note shall be sur- 
rendered.” Held, That the policy was canceled and the insurance 
terminated by the giving of notice of cancellation by the company to the 
assured, and that the return of unearned premium was not a condition 
precedent to such cancellation. 


Statement of facts by Burxer, J. 


The plaintiff in error is a fire-insurance company incorporated 
under the laws of this state, having its principal office at Cincinnati. 
On the 2d day of June, 1884, said insurance company issued and 
delivered its policy of insurance of that date to Jacob Brecheisen, 
then in full life. The part of said policy which in the business of 
insurance is known as the “written part,” is in the words and figures 
following :— 


* Decision rendered, October 31, 1893. Syllabus by the Court. 
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This policy of insurance witnesseth that Jacob Brecheisen has executed 
and delivered to the Phenix Mutual Fire Insurance Company, of Cincinnati, 
Ohio, his premium note for the sum of one hundred dollars, payableas per 
conditions therein expressed, and the laws of the state of Ohio in that behalf 
provided. In consideration whereof, the said assured, his heirs, executors, 
administrators, and assigns, are hereby insured against loss or damage by fire, 
under the conditions and limitations hereinafter expressed, to the amount of 
one thousand dollars, for the term of five years, commencing at twelve o’clock 
noon on the second day of June, one thousand eight hundred and eighty-four, 
and ending at twelve o’clock noon on the second day of June, one thousand 
eight hundred and eighty-nine, upon the property described as follows: ‘‘ On 
his two-story frame, metal roof building, to be used for mercantile purposes, 
and situated on the east side of Water street, Loudonville, Ashland County, 
Ohio. Permission to insure up to two-thirds cash value, also to complete the 
building within 45 days. Amount insured, $1,000; rate, 20; premium note, 
$100 ; cash, $40; term, 5 years; expiration, June 2, 1889.” 

The seventh condition in said policy is as follows :— 

Seventh. This insurance may be terminated at any time at the request 
of the assured upon the payment of any assessments that may be due and un- 
paid. The insurance may also be terminated at any time at the option of the 
company, on giving notice to that effect; and when the assured shall have 
paid the proportion of losses and expenses due the company under the pro- 
visions of this policy, at the date of such cancellation, the premium note shall 
be surrendered. 


On the 4th of July, 1885, the building was totally destroyed 
by fire, and, the assured having made proofs of loss, and the com- 
pany failing to pay, an action was commenced by the assured against 
the company in the court of common pleas for the recovery of the 
amount of the policy. A copy of the policy is set out in the petition. 
The amended answer of the company admits the issuing and de- 
livery of the policy, the receipt by the company from the assured of 
a premium note for $100 and $40 in cash, which it avers was an ad- 
vance assessment of 40 per cent on said premium note, and was re- 
ceived in lieu of other assessments to cover losses and expenses of 
said company during the term of said policy. The answer further 
avers, that the company, as provided for in the seventh condition of 
said policy, did, on the 27th day of June, 1885, notify the assured 
in writing that his policy had been canceled by action of the board 
of directors of the company, which notice, together with the sum of 
$26 and said premium note, were received by the assured from the 
company by due course of registered mail on June 30, 1885. The 
company avers that the $26 was all there was left of the $40 after 
paying the expenses and losses properly chargeable to account of 
assured as a member of the company for the time his policy was in 
force, and that the fire occurred after said policy had become can- 
celled by reason of the notice so received by assured on June 30 
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1885. To this amended answer there was filed a demurrer, which 
was overruled. A reply was then filed, which contains this ad- 
mission: “ Plaintiff admits, as alleged in said amended answer, the 
receipt of cancellation of policy 7,060, asin answer aileged, by regis- 
tered mail on June 30, 1885.” The other allegations of the amended 
answer, in so far as they are not admitted in the petition, are denied 
in the reply. A jury was waived, and the cause was submitted to 
the court, and the court, “after hearing the evidence, examining 
the agreed facts and exhibits and arguments of counsel,” found for 
the plaintiff below, and for the full amount of his policy and interest. 
A motion was made by defendant below for a new trial, which was 
overruled and exceptions taken, and judgment was rendered for 
plaintiff below. A petition in error was filed by the company in 
the circuit court to reverse the judgment of the common pleas, and 
during the pendency of the case in the circuit court the defendant 
in error died, and his administrator was made a party defendant in 
his place. The circuit court affirmed the judgment of the common 
pleas, with costs, and thereupon a petition in error was filed by the 
company in this court to reverse the judgments of the courts 
below. 


Harrison, Otps & Henperson, and H. A. Myxranrz for Plaintiff in 
Error. 
McCray & Wivysiater, for Defendant in Error. 


Burxet, J. (after stating the facts,) 

The agreed statement of facts was not carried into the journal 
entry, as was done in McGonnigle vs. Arthur (27 Ohio St., 251), and 
therefore could not become part of the record, without a bill of ex- 
ceptions: Bank of Virginia vs. Bank of Chillicothe, 16 Ohio, 170; 
Young vs. State, 23 Ohio St.,577. The agreed statement of facts 
not being part of the record, the case stands upon the averments 
and admissions in the pleadings. The pleadings admit that the 
copy of the policy as set out in the petition is a correct copy of the 
policy issued by the compary to the assured; and the reply admits 
the receipt of the cancellation of the policy, by registered mail on 
June 30, 1885, as alleged in the amended answer of the company. 
The petition avers, and the answer concedes, that the fire occurred 
on the 4th day of July, 1885. The testimony cannot be presumed 
to vary or contradict these admissions so made in the pleadings: 
Oliver vs. Moore, 23 Ohio St., 473; Gittings vs. Baker, 2 Ohio St., 
25, 26. With these admissions what are the rights of the parties? 
On part of the company it is contended that the notice so received 
by the assured on June 30, 1885, had the effect to at once cancel 
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and annul the policy, and that the policy was not in force at the 
date of the fire on July 4, 1885. The assured claims, on his part, 
that the policy would remain in full force until the company should 
give him notice of its cancellation, and, in addition to such notice, 
pay back, or tender to him, so much of the $40 as had not been 
earned as premium in the thirteen months during which the policy 
had been in force, and that, in fixing the amount of unearned prem- 
ium to be returned, the company would not be entitled to the cus- 
tomay short rates, but would be compelled to prorate according to 
the whole five years’ life of the policy; and that $31.33 was required 
to be paid back on June 30, 1885, in order to cancel the policy. A 
eareful reading of sections 3664-3667, Rev. St., will show that these 
sections apply only to cancellations of policies “ upon the written re- 
quest of the person insured,” and furnish no rule or guide for 
determining the rights of the parties when the cancellation of the 
policy is upon the request or motion of the company. The legisla- 
ture has seen fit to leave the rights of the parties, when the cancel- 
lation is upon request of the company, as such rights may be fixed 
by the contract in the policy. The parties to the policy are free to 
contract as they please with reference to a cancellation of the policy 
upon request of the company; but when the cancellation is upon the 
request of the person insured, the contract must be according to 
provisions of the above-cited sections of the statute. The policy 
here in question is on the mutual plan, and a premium note was 
given, and $40 paid in cash, at the issuing of the policy. The 
result would be the same if the policy was on the cash plan, because 
the parties have not contracted for a return of the unearned prem- 
ium as a condition precedent to the cancellation of the policy. After 
providing how the policy may be canceled upon the request of the , 
assured, the policy provides as follows: ‘This insurance may also 
be terminated at any time, at the option of the company, on giving 
notice to that effect; and when the assured shall have paid the pro- 
portion of losses and expenses due the company under the provisions 
of this policy, at the date of such cancellation, the premium note 
shall be surrendered.” Under the above provisions of the policy it 
is clear that the giving of the notice terminates the insurance. 
When the losses and expenses due the company at the date of can- 
cellation shall be paid, the premium note shall be returned. All 
that the company is required to do by this contract, in order to can- 
cel the policy, is to give notice to that effect. What follows is not a 
condition precedent to the termination of the insurance, but only 
an obligation to return the premium note upon payment of the 
proper proportion of the losses and expenses. No contract is found 





€0 United States Circuit Court. | Jan., 


in this policy for the return of the unearned premium as a condition 
precedent to the termination of the insurance, and the rights of the 
parties must be determined by the contract which they have made, 
and not by a contract to be made for them by the court. The 
question in such case is not what contract the parties should have 
made, nor what would be equitable, but what contract did they in 
fact make? Each party must stand or fall upon the written contract 
found in the policy. True, there is a class of cases which hold that 
both notice and the return of the unearned premium are required 
to cancel the policy and terminate the insurance, but in all these 
cases the contract contained in the policy so provided. The contract 
in this policy does not so provide, and therein lies the distinction. 
The following authorities support the view taken by the court, and 
show the distinction just mentioned: Insurance Co. vs. Sammons, 
11 Tl. App., 230; Grace vs. Insurance Co., 16 Blatchf., 433; Insur- 
ance Co. vs. Collerd, 38 N. J. Law., 486; Wood vs. Insurance Co., 
126 Mass., 219; Insurance Co. vs. Reynolds, 36 Mich., 506; Hathorn 
vs. Insurance Co., 55 Barb., 28; Hollingsworth vs. Insurance Cos., 
45 Ga., 294; May, Ins. (3d Ed.), § 67. J; Richards, Ins., § 157. It is 
therefore clear from the admissions in the pleadings that the policy 
was canceled and the insurance terminated before the fire, and that 


the judgment in favor of the plaintiff below, and the affirmance 
thereof by the circuit court, are both erroneous, and should be re- 
versed, and the case remanded to the court of common pleas for a 
new trial. Judgment reversed. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF NEW YoRK. 


PROVIDENCE-WASHINGTON INS. CO. 
v8. 


PETER J. BRUMMELKAMP.* 


The insured held policies on the dredges T. and P. That on the T. granted 
the privilege of dredging in Shinnecock Canal ‘‘ with privilege to proceed 
there via Long Island Sound into Peconic Bay.” Afterwards a privilege 
for the same waters was requested for the P. which was restricted to 
waters west of the Sound, and both policies were forwarded to the com- 
pany’s agent for the proper indorsement. In making the indorsement 
the word ‘‘ thence” was substituted for ‘‘ there,’”’ and the policy permitted 
dredging in the canal “ with liberty to proceed thence via Long Island 


* Decision rendered, Dec. 1, 1893. 
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Sound into Peconic Bay.” It was impossible to proceed from the canal 
to the bay via the Sound. The dredge was lost on its return from the 
canal, 


Held, In an action by the insurer to reform the policy, thatthe substitution of 
the word ‘‘ thence” was a mistake of the scrivener, and the risk of the re- 
turn voyage. was not covered. 


On October Ist, 1891, Bowen & Perry, insurance brokers, of Syra- 
cuse, N. Y., in behalf of the respondent, Peter J. Brummelkamp, 
wrote to the complainant’s agent, in the city of New York, for in- 
surance upon the dredges “Trojan” and “Pioneer.” In confor- 
mity with their request policies were issued for one year from 
October 3, 1891, one upon the “ Trojan” for $10,000, and one upon 
the “ Pioneer ” for $4,000. The policy upon the “ Trojan ” contained 
the following clause: “To be employed in dredging in the Shin- 
necock Canal, L. I., with privilege to proceed there via Long Island 
Sound into Peconic Bay.” The policy upon the “ Pioneer” covered 
that dredge only on specified waters not east of Harlem River and 
Port Morris. 

On December 29, 1891, Bowen & Perry again wrote to complain- 
ant’s agent in New York requesting that permission be given for the 
“ Pioneer” to run in the same waters asthe “ Trojan,” and sent both 
policies, in order that the proper privilege might be indorsed. 
Complainant’s agent accordingly undertook to add to the policy on 
the “Pioneer” substantially the clause above quoted from the policy, 
but he inadvertently wrote the word “ thence ” for “ there ” so that the 
clause as actually written on the poticy of the “ Pioneer ” was as fol- 
lows: “Confined to dredging in the Shinnecock Canal, L. L., with 
liberty to proceed “thence ” via Long Island Sound into Peconic Bay.” 


On April 9, 1892, the Pioneer was towed through Long Island 
Sound from Greenport, L. IL, bound to New York City, when she 
sunk near Cornfield Lightship and proved a total loss. Claim was 
made for the loss under the above-mentioned policy, which was re- 
pudiated by the complainant on the ground that the policy covered 
the dredge only to and in Shinnecock Canal, and not on the return 
voyage. Complainant’s agent did not learn of his mistake iv writing 
the addition to the policy on the “Pioneer” until June 9, 892. 

On August 9, 1892, Mr. Brummelkamp began an action at law in 
the state supreme court against the Insurance Company to recover 
for the loss of the dredge, alleging the clause of the policy in the 
language actually used. The insurance company removed the ac- 
tion into the United States Circuit Court, and thereupon filed this 
bill in equity for a reformation of the policy and for an injunction 
against the suit at law. 
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CarPenTteR & Mosuer, for Complainant. 

Hytanp & Zasriskiz, for Respondent. 

Watuace, J. 

The complainant’s bill is filed to reform a policy of marine insur- 
ance issued by the complainant to the defendant whereby the 
defendant’s dredge “ Pioneer ” was insured for one year against loss 
for the sum of $4,000, subject to the provisions and warranties con- 
tained therein, and to restrain the further prosecution of an action 
pending at law in this court brought by the defendant against the 
complainant to recover the amount insured. The policy in describ- 
ing the risk insured contained this provision: ‘“ Confined to dredg- 
ing in the Shinnecock Canal, L. I., with liberty to proceed thence 
via. Long Island Sound into Peconic Bay.” The vessel was lost 
during the year while in Long Island Sound whence she had pro- 
ceeded from the Shinnecock Canal into Long Island Sound on a 
voyage tothe port of New York. The bill of complaint alleges that 
by a mistake of the scrivener the word “thence” in the provision 
quoted was substituted inadvertently for the word “ there,” so that 
the risk covered by the policy should read “confined to dredging 
in the Shinnecock Canal, L. I., with liberty to proceed there via 
Long Island Sound into Peconic Bay. 

It is entirely clear that the word “thence ” was substituted for the - 
word “there ” in the provision by the inadvertence of the scrivener. , 
The complainant had issued to the defendant a policy on the dredge 
“Trojan,” of which the defendant was the owner, which dredge at 
the time was about to go to the Shinnecock Canal and there engage 
in dredging. The dredge “Pioneer” subsequently proceeded to 
Shinnecock Canal to be employed in dredging there, and the de- 
fendant was requested by the insurance brokers acting for the 
defendant to issue a policy upon the “ Pioneer” similar to the one 
which had theretofore been issued by it upon the “Trojan. In copy- 
ing the provision of the “ Trojan’s” policy into the policy upon the 
* Pioneer,” the word “ there ” was written “thence.” The language 
of the provision suggests a mistake upor its face, because it is 
geographically impossible to proceed from the Shinnecock Canal 
through Long Island Sound into Peconic Bay. The policy upon the 
“Trojan ” was intended to cover a risk arising not only while the 
dredge should be employed in the Shinnecock Canal, but during her 
voyage there from the Hudson River through Long Island Sound 
and Peconic Bay. It did not extend to a loss which might arise 
subsequent to the employment of the vessel in dredging in the 
Shinnecock Canal. It was the intention as well of the insured as the 
insurer that both policies should cover a similar risk, and the 
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policy upon the “ Trojan” accurately expressed the understanding 
between the parties. The complainant had no knowledge whether 
the dredges were to be employed in the Shinnecock Canal for a 
longer or a shorter period than a year; but it carefully limited its 
liability to a loss arising during the employment of the vessels 
there, or while proceeding there. Very likely the defendant sup- 
posed that under a policy worded as this one was intended to be he 
could recover in case of a loss happening at any time within the 
year, although after the vessel should cease to be employed in the 
Shinnecock Canal. But he had no justification for such a suppo- 
sition, because the language of the condition could not warrant it. 

There must be a decree for the complainant reforming the policy 
according to the prayer of the bill, and enjoining the further prose- 
cution-of the suit at law. 


SUPREME COURT OF MICHIGAN. 


MALLORY 
vs. 


METROPOLITAN LIFE INS. CO.* 


An industrial policy provided for the weekly payment of premiums, and that 
the policy should become void if such payments were more than four weeks 
in arrears, also that the agents could not alter contracts, waive forfeiture, 
or receive premiums in arrears beyond the allowed time. The premium 
receipt-book of insured also provided that policies so in arrears became 
lapsed, and receipt or payment of premium in such case was forbidden 
except upon a revival application form, when reinstatement should be at 
the option of the company. 


Held, That where premiums were over fifteen weeks in arrears, assurances by 
the superintendent that it would make no difference and would be all 
right did not excuse the nonpayment. 


Mauer & Satspury, for Appe/lant. 
Fiercuer & Wanty, for Appellee. 
McGrata, J. 
Plaintiff sues as beneficiary named in a policy issued upon the 
life of her husband. The policy provided that,— 
If the payment of the weekly premiums upon this policy shall be in arrears 
more than four weeks, this policy shall thereupon become void. 


It also provided that— 


*Decision rendered, Nov 10, 1893. 
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Agents are not authorized to make, alter, or discharge contracts, or waive 
forfeiture, or receive premiums on policies in arrears after the time allowed 
by the regulation of the company. 

By the terms of the application the insured “agrees to be gov- 
erned by the rules and regulations” of the company. A receipt 
book was issued with and referred to in the policy. The first page 
of the cover of the receipt book contained the following printed 
matter :— 

Industrial Branch Metropolitan Life Insurance Co., Office, Cor. Park Place 
and Church St., New York. The address of the branch office of this district, 
where all information will be given as follows: M. Landman, Supt., 53 & 54 
Houseman Block, Grand Rapids, Mich. The agent will not insert his individ- 
ual address here, but only that of the branch office of his district. 


Oux the third and fourth pages were printed extracts from the 
rules and regulations, etc., of the company, as follows:— 

All premiums due are due in advance on Monday of each week. The com- 
pany’s agents are instructed to call regularly to collect them. The neglect of 
an agent to call, however, will not be admitted as an excuse for nonpayment. 
In such cases, send your dues to the agent or superintendent in your city, or 
to the home office in New York. Policies in arrears more than four weeks be- 
come lapsed. The agents are expressly prohibited from collecting thereon, 
or members from paying thereon except as follows: A written application 
may be made for the revival of the policy upon a form provided by the com- 
pany, and a special revival receipt will then be given by the agent who 
collects the premiums in arrears ; but in no cases are such premiums to be en- 
tered in the premium receipt book until after the revival application has been 
officially accepted by the company, and it will be invalid unless at the time 
of the ofticial revival of the policy at the home oftice in New York the insured 
is alive, and in sound health 

The receipt book showed the payment of the weekly premium to 
March 9, 1891. The insured died Tuesday, June 23, 1891. No pay- 
ment had in the meantime been made. Plaintiff testified that she 
went to the branch superintendent’s office several times after March 
9th, when payments were due, and the superintendent was not in. 
That she met him on one occasion; told him that she had teen to 
his office frequently; and he said it would make no difference, to 
bring her book when she came, and it would be all right. That on 
one occasion she had been six weeks in arrears, and had paid up. 
That on the Saturday previous to her husband’s death she saw the 
superintendent, and told him that she expected money on Monday, 
and asked if it would make anv difference, and he said that it would 
not. That on Monday she saw him again, and told him that the ex- 
pected money was due that night, and he said it was all right. 
That on the next morning, while she was preparing to go down to 
pay the premiums, her husband died suddenly of heart disease. It 
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appeared that after her husband’s death the undertaker undertook 
to pay the premiums, but the superintendent refused to receive 
them. The policy expressly provided that, if the payment of week- 
ly premiums should be in arrears more than four weeks, the policy 
should be void. The payments were in arrears fifteen weeks. The 
insured had expressly agreed to be governed by the regulations of 
the company, and the receipt book, which contained the evidence 
of the superintendent’s authority, expressly provided that the re- 
ceipt of moneys upon lapsed policies was prohibited, except in 
connection with an application for revival, and that the moneys re- 
ceived by the superintendent should not be applied until after the 
revival of the policy had been officially accepted by the company at 
the home office in New York. The circuit judge was right in direct- 
ing a verdict for defendant, and the judgment is affirmed. 
Long, J., did not sit. The other justices concurred. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


COMMONWEALTH 
v8. 


ANDREWS.* 


In order to sustain an indictment charging the willful destruction of property 
for the sake of insurance, it is not necessary that the fire should be directly 
applied to the property to be burned. It is sufficient if communicated to 
kindlings or other property from which the flames will naturally pass. 


George C. Travis, for the Commonwealth. 
H. P. Moutron and F. C. Richarpson, for Defendant. 


Know troy, J. 

The indictment charges in the first count the malicious burning 
of a building adjoining a dwelling house, and in the second count 
the burning of certain goods, the property of the defendant, with 
intent to defraud the insurance company mentioned in the in- 
dictment. A nolle prosequi was entered in respect to the first count, 
and the trial proceeded on the second count alone. The defendant 
requested the presiding justice to instruct the jury “ that, unless they 
were satisfied that the defendant applied the fire directly to the 


* Decision rendered, Nov. 25, 1891. 
Vou. XXIII.—5. 
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goods described in the second count of the indictment, they should 
return a verdict of not guilty; and that evidence and proof that the 
fire was set to the building (or to property other than that de- 
scribed in the indictment) so described, from which it was com- 
municated to the property, would not in law be competent to 
prove the second count of the indictment.” The only exception 
taken was to the refusal of the presiding justice to give this ins truc- 
tion. This count of the indictment is under Pub. St., c. 203, § 7, and 
the offense charged was a willful burning of insured property with 
intent to defraud the insurer. A willful burning of property may 
as well be accomplished by setting fire to kindlings, or to other in- 
flammable property, in such a position that the flames will naturally 
pass to the property intended to be burned, as by applying the fire 
in the first place to the property itself which one desires to burn. 
The indictment, which follows substantially the form in Com. vs. 
Goldstein (114 Mass., 272), does not allege that the fire was first ap-_ 
plied to the goods insured, and it was not necessary either to allege 
or prove that. It was enough to warrant a verdict of guilty if the 
defendant applied fire to the building, or anything else, with the pur- 
pose and intent thereby to burn the goods therein, and if the goods 
were in fact by the defendant’s act so burned and consumed with 
the intent to defraud, which was charged in the indictment. 
Exceptions overruled. 


SUPREME COURT OF PENNSYLVANIA. 


VANORMER 
v8. 


HORNBERGER et Au.* 


Where the policy was taken out by the company’s agent on a wife for the nom- 
inal benefit of the husband, who assigned the policy in blank, and the as- 
signment was filled in to one who had no insurable interest, without the 
husband’s knowledge, and without consideration, the policy was a wager 
contract, and the husband was entitled to recover the proceeds from the 
assignee. 


* Decision rendered, May 25, 1891. The additional facts in this case sufficiently appear iu 
the syllabus.—Ep. Ins. L. J. 
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F. E. Bower, for Appellants. 
B. F. Burcurretp and T. J. Surrs, for Appellee. 
Perr Cur. 

This case comes clearly within the ruling in Gilbert vs. Mouse 
(104 Pa. St., 74), and Downey vs. Hoffer (110 Pa. St., 109) in which 
it was held that one man having no interest in the life of another 
cannot speculate upon it by taking out an insurance thereon. In 
this case the policy was taken out on the life of Mrs. Mary Vuan- 
ormer, and nominally for the benefit of the husband, and by him 
assigned to Dr. W. H. Backus, wko was not a relative of the assured, 
nor had he any insurable interest in her life. The evidence in re- 
gard to the real nature of the transaction was objected to, and its 
admission assigned as error. We think this evidence was properly 
received, and it showed very clearly that the transaction was a mere 
speculation on the life of the assured. In other words, it was a 
gambling policy. It appears that the agent who effected the insur- 
ance placed about $30,000 on the life of this woman, obtained the 
signature of the husband to blank assignments of the policies, and 
then peddled them about whenever he could find customers for 
them. It was proved upon the trial that Dr. Backus was nota rela- 
tive of the assured, and there was some proof that he had no insur- 
able interest; in other words, that he was not a creditor. As the 
assured was dead, and the money paid over by the company to Dr. 
Backus, it may be conceded the burden was upon the plaintiff to 
show that Backus had no interest. This, however, requires the 
plaintiff to prove a negative, and slight evidence will throw the 
onus upon the defendant. If he was in point of fact a creditor of 
Mrs. Vanormer, or of her husband, the proof was peculiarly within 
his power, and he could easily have produced it. Judgment affirmed. 
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SUPREME COURT OF MINNESOTA. 
MINNEAPOLIS, ST. PAUL & SAULT STE. MARIE 
RAILWAY COMPANY, Respondent, 
vs. 
HOME INSURANCE COMPANY, Appellant. 


MINNEAPOLIS, ST. PAUL & SAULT STE. MARIE 
RAILWAY COMPANY, Appellant, 
v8. 
HOME INSURANCE COMPANY, Respondent.* 


The policy issued by defendant to plaintiff on the property of shippers con- 
strued as an insurance for the benefit of plaintiff, only to the extent of its 
liability as carrier and warehouseman. 


In an action on the policy the bills of lading fixing the liability of the plaint- 
iff to the shippers as carrier and warehouseman are the measure of de- 
fendant’s liability to the plaintiff, and cannot be varied by parol evidence. 
In an action to enforce rights dependent upona written contract, although 
the suit be between strangers to the instrument or between a stranger 
and one of the parties to the contract, the rule against varying a written 
instrument applies. A liability incurred by the plaintiff on a collateral 
contract to procure insurance on the property of shippers is not a liabil- 
ity as carrier or warehouseman within the meaning of the policy. Order 
reversed. 

Mircuett, J. 

By the policy in suit the defendant insured the plaintiff:— 

On flour, corn, grain, seeds, provisions and other merchandise excluding 
petroleum or its products; it being understood and agreed that the insurance 
under this head is to cover the liability of the insured as carriers and ware- 
housemen as well as their own property * * * while contained in their ele- 
vator situated at Gladstone, Mich. 

It is too plain to admit of argument that, as to the property of 
others intrusted to its custody, this was not an insurance for the 
benefit of shippers, but for the benefit of the plaintiff exclusively 
and only to the extent of his own interest. It is well settled that if 
the carrier would insure for the benefit of the owners of the prop- 
erty, this must appear from the use of apt terms in the policy to 
that effect. There is not a word in this policy that indicates any 
intent to insure any other interest than that of the plaintiff to the 
extent of its liability as carrier and warehouseman. 

It necessarily follows that to entitle plaintiff to recover it was in- 
cumbent upon it to prove that it was liable as carrier or warehouse- 
man to the owners for the loss of the grain destroyed by fire in its 
elevator at Gladstone. 


* Decision rendered, October, 1893. Syllabus by the Court. 
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Recognizing this fact, the plaintiff alleged in its complaint agree- 
ments between itself and the several shippers that it would procure 
at its own expense policies of insurance on their grain against loss 
by fire while in this elevator. Upon the trial the plaintiff itself in- — 
troduced the billsof lading issued by it to the several shippers, by 
the terms of which it was expressly provided that plaintiff should 
not be liable for any loss of or damage to the property by fire not 
caused by its negligence or that of itsagents. It may be here stated 
that the grain was consigned to Buffalo and was destroyed by fire 
while in the elevator at Gladstone awaiting delivery by plaintiff to 
the next succeeding line of carriers. The plaintiff was then per- 
mitted against the objection and exception of the defendant to in- 
troduce parol evidence of an agreement between itself and the 
shippers, made at or prior to the shipment of the grain and prior to 
the execution of the bills of lading referred to, that it would pro- 
cure insurance on the grain as alleged in the complaint. Even if 
this evidence was otherwise competent it was inadmissible for the 
reason that it did not tend to prove any liability of plaintiff as car- 
rier or warehouseman, which was all against which the defendant 
had insured it. But to this point we shall refer hereafter. 

One ground on which counsel seek to sustain the admissibility of 
this oral evidence is that the rule against varying a written contract 
by parol applies only to controversies between parties to the instru- 
ment and their privies and not to controversies between strangers 
to the contract or between one of the parties to the instrument and 
a stranger to it. The rule is as stated with this limitation, however 
that the right in the latter class of cases to vary a written contract 
by parol is limited to rights independent of the instrument. As to 
rights which originate in the relation established by the written 
contract or are founded upon it, the rule against varying it by parol 
applies: Brown on Parol Ev., sec. 28; Sayre vs. Burdick, 47 Minn. 
367; Wodock vs. Robinson, 148 Pa. St., 503. 

In the present case plaintiff is claiming under this policy rights 
wholly dependent upon its liability to the shippers of the grain- 
That liability is at once both the basis and the measure of defend- 
ant’s liability; and it would be most unreasonable that it should be 
allowed as against defendant to establish that liability by proof or 
oral promises to the shippers which the latter could not prove 
against it. If the bill of lading is conclusive between the shippers 
and the plaintiff, it must be equally so, in this case, between the 
plaintiff and the defendant. 

Counsel further claims that this parol evidence was also admissi- 
ble as showing that the bills of lading were in fact never accepted 
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as the contract between the parties. In other words, as we under- 
stand counsel, they propose to throw aside the bills of lading as 
never having become operative, ignore the express oral agreement 
to insure and then rest their case upon an alleged oral contract of 
carriage, in which there were no exceptions to the common law lia- 
bility of carriers. With all due respect to counsel, it seems to us 
that this contention was begotten of the desperate necessities of the 
case. The complaint was framed, and the case tried throughout, 
upon the theory that the liability of plaintiff to the shippers grew 
out of the express agreement of the former to insure the grain, and 
the record contains nothing even suggestive of the present conten- 
tion of counsel. 

The evidence furnishes no support to this contention. 

The undisputed facts are that the manner in which the business 
was done was that immediately upon loading a car a short bill or, as 
it is called, a “shipping receipt,” was issued to the owner, and when 
a sufficient number of cars had been loaded to constitute a “ship- 
ment” the shipper surrendered these receipts to the plaintiff and 
received in their place a regular or large bill of lading, of the form 
already described, to which was attached a list of all the cars in the 
shipment. These bills of lading the shippers attached to the drafts 
drawn on the consignees. This had been the customary and uni- 
form manner of doing business between the parties for years. These 
large bills of lading had always been accepted and used by the 
shippers without objection. This conclusively proves that the 
owners perfectly understood when shipping the grain that these 
large bills of lading, and neither their preliminary talks nor the 
small “ shipping receipts,” were to be the final repository and sole 
evidence of the contract between themselves and the plaintiff. In 
the absence of fraud or mistake, of which there is no claim, the bills 
of lading must be conclusively presumed to be the final and com- 
plete expression of the engagements of the parties—certainly, at 
least, of the obligations and liabilities of the plaintiff as carrier or 
warehouseman in the transportation of the property. 

Whether as between the shippers and the plaintiff the former 
could show by parol, as a collateral agreement, an undertaking to 
procure insurance on the grain it is unnecessary to consider, for 
under such an agreement the liability of the plaintiff would not be 
as carrier or warehouseman, against which alone the defendant in- 
sured. The undertaking of the defendant to insure the plaintiff 
against its liability as carrier and warehouseman can have but one 
meaning, viz: the liability growing out of the relation of carrier and 
warehouseman as such. It was never intended to cover liabilities 
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which the plaintiff might incur by virtue of special contracts as to 
matters entirely outside of their common law liability at carriers 
and warehouseman. It is no part of the duty of common carriers 
to procure insurance, on property intrusted to their custody, for 
the benefit of the owners. 

Had this plaintiff, in order to secure the business of these ship- 
pers, guarantied them a certain profit on their grain or the receipt 
of a certain price for it after its arrival at Buffalo, there would have 
been as much reason for claiming that the liability thus incurred 
was covered by this policy as that incurred by the agreement to 
procure insurance on it. Counsel are not correct in saying that the 
liability incurred by the agreement to procure insurance is nothing 
more than the unqualified common law liability of a carrier. Sup- 
pose, for example, the plaintiff had, in the exercise of ordinary dili- 
gence, secured policies of insurance on this grain and some of the 
insurance companies hud become insolvent. The plaintiff would 
not have been liable on its contract to procure insurance, but it 
might have been liable as carrier. Again, suppose plaintiff had 
failed to procure insurance and the grain had been destroyed from 
some cause for wnich a common carrier is not liable, it would, 
nevertheless, have been liable for its failure to perform its contract 
to procure insurance. But further discussion is unnecessary. The 
policy was never intended to cover liabilities which the plaintiff 
might incur regarding the property by special contracts entirely 
outside of and foreign to his common law duties as carrier and 
warehouseman. It may be added that there is no claim that the 
loss was caused by the negligence of the plaintiff, and hence no 
waiving the operation of the stipulation in the policy exempting it 
from liability for loss by fire. Under no view of the case can the 
plaintiff recover. 

On defendant’s appeal the order appealed from is reversed. On 
plaintifi’s appeal that part of the order appealed from is affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


NIMS 
v8. 


FORD et AL.* 


The policy was taken out by a woman on her own life, she paying the pre- 
miums, ‘‘for the benefit of her husband,” and contained a promise to pay 
the sum insured to him. 


Held, That the promise was to the wife, the husband’s interest was purely 
equitable, and the company could not be charged as his garnishee at the 
suit of a creditor. 


Held, That the statute providing that the beneficiary should be entitled to 
the insurance free of creditors does not indicate an intention that a bene- 
ficiary not a party may sue in his own name. 


Dana Maton, for Appellant. 
James C. Davis, for Appellees. 
Laturop, J. 

The Berkshire Life Insurance Company, summoned as trustee of 
the principal defendant, in 1861, in consideration of a premium of 
$40 paid to it by Julia O. Ford, and of the annual premium of a like 
sum to be paid to it on or before a certain day in every year during 
the continuance of the policy, assured the life of said Julia in the 
amount of $1,000, for the term of life, “for the benefit of her hus- 
band,” who is the principal defendant in this case. The policy con- 
tains the following clause: ‘“ And the said company do hereby prom- 
ise and agree well and truly to pay, or cause to be paid, at their 
office, the said sum insured to the above-named party to whose 
benefit this insurance shall inure whenever the same becomes due, 
his executors, administrators, or assigns.” It appears from the 
answer of the trustee that Mrs. Ford died in 1891, and that the com- 
pany has in its possession the proceeds of the policy. The justice 
of the superior court who heard the case has found that Mrs. Ford 
paid all the premiums due upon the policy from her separate funds, 
and that the trustee never promised to pay the principal defendant 
the sum due or to become due under the policy, unless such prom- 
ise is contained in the policy itself. The justice ordered the trustee 
to be discharged, and the case is before us on an appeal from this 
order. : 


To charge the insurance company as a trustee, it is necessary for 
the plaintiff to show that the principal defendant has a legal cause 
* Decision rendered, Oct. 20, 1893, 





1894.]} Nims vs. Ford et al. 73 


of action against it, growing out of the policy, as the company has 
no personal chattels in its possession, belonging to the principal de- 
fendant, capable of being seized and sold upon execution: Insur- 
ance Co. vs. Weeks, 7 Mass., 438; Field vs. Crawford, 6 Gray, 116. 
A merely equitable right is not attachable by the trustee process: 
Bank vs. Bullock, 120 Mass., 86; see also Folsom vs. Haskell, 11 
Cush., 470. In this case, we fail to find any privity of contract 
between the principal defendant and the insurance company, or 
anything which would entitle the husband to maintain an action at 
law against the company on the policy. Mrs. Ford and the com- 
pany were the contracting parties. The promise to pay to the hus- 
band was, by intendment of law, made with her, and not with hini. 
His interest was a purely equitable interest, which, as we have seen, 
is not enough to cause the trustee to be charged: Campbell vs. In- 
surance Co., 98 Mass., 381, 400; Insurance Co. vs. Wilson, 111 Mass., 
542; Bailey vs. Insurance Co., 114 Mass.,177; Flynn vs. Association, 
152 Mass., 288. ‘ 

The plaintiff further contends that the policy in this case was 
written in conformity with Gen. St., c. 58, § 62, and that the case 
comes within the recent decision of this court in Dean vs. American 
Legion of Honor, 156 Mass., 435. It is provided in the section of 
the General Statutes above cited that “ when a policy is effected by 
apy person on his own life or on the life of another, expressed to be 
for the benefit of such other or his representatives, or a third per- 
son, the person for whose benefit it was made shall be entitled 
thereto against the creditors and the representatives of the person 
effecting the same.” In Dean vs. American Legion of Honor, the 
court was of opinion, upon a consideration of the various statutes 
relating to beneficiary associations, that the intent of the legislature 
sufficiently appeared that a person named as a beneficiary in a cer- 
tificate might maintain an action in his own name. We see no in- 
dication of such an intention to change the general rule in the 
language of Gen. St., c. 58, § 62, or of St. 1887, c. 214, § 73—the act 
now in force. Order affirmed. 





Supreme Court of Pennsylvania. 


SUPREME COURT OF PENNSYLVANIA. 


OVERPECK 
v8. 


OVERPECK et At.* 


The policy was procured by O. and made payable to his wife Mary or his 
heirs at law. O. had married and was living with Mary, but the marriage 
was illegal and void, because a prior wife was living, from whom he had 
not been divorced. 

Held, That Mary was entitled to the insurance money. 


Henry H. Kuan, Joun P. Linton, and M. J. O’Cattacuan, for 
Appellants. 

W. Horace Ross, for Appellee. 

Per Curiam. 

We need not discuss the question whether a woman who marries 
@ man in ignorance of the fact that he had previously contracted a 
legal marriage with another woman who was still in full life, and 
from whom he had never been divorced, has an insurable interest 
in his life. No such question is presented by this record. While it 
is clear from the facts found by the jury in their special verdict that 
Mary Overbeck, the appellee, was not the legal wife of William H. 
Overbeck, by reason of his prior marriage with the appellant, Jennie 
F. Overbeck, yet it also appears by the verdict that the appellee did 
not take out a policy upon the life of her reputed husband. The 
policy was taken out by the latter upon his own life, “payable at 
his death to his wife, Mary Overbeck, or to the heirs at law of said 
William H. Overbeck.” It is certain that Overbeck did not intend 
the proceeds to go to the appellant in case of his death, although 
she was his lawful wife. On the contrary, he designated the ap- 
pellee, Mary Overbeck, as the beneficiary, and, as she is living and 
the first named, she cannot be passed by for “the heirs at law.” 
It was held in Scott vs. Dickson (108 Pa. St., 6), that a man may in- 
sure his own life, paying the premiums himself, for the benefit of 
another who has no insurable interest, and that such a transaction 
is not a wagering policy. Judgment affirmed. 


* Decision rendered, Jan. 3 1893. 
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SUPREME COURT OF GEORGIA. 


WILLIAMS 
v8. 


PREFERRED MUT. ACC. ASS’N.* 


Under an accident policy insuring one against loss of time resulting from bodily 
injuries effected through external,violent, and accidental means, ‘‘ which 
shall, independently of all other causes, immediately, wholly, and contin- 
uously disable” the insured ‘‘from transacting any and every kind of 
business pertaining to his occupation,” the insurance company is not liable 
to the policyholder for loss of time resulting from a physical injury, when 
it affirmatively appears that 30 days elapsed from the time the injury was 
received before the insured was disabled so he could not attend to his 
business; that he, being a merchant, was probably in his storeevery day 
during this period, giving more or less attention to his business, and did 
not till the end of that period abandon all attention to the same. The 
word ‘‘immediately” being preceded by the words “‘ independently of all 
other causes,” is a word of time, and not of cause and effect, and the time 
which it indicates is not the same as that which would be indicated by 
the phrase ‘‘ reasonable time.” 


T. F. AsHworts and Westmorextanp & Austin, for Plaintiff. 
Arnotp & Arnotp and W. H. Ruert, for Defendant. 


Lumpkin, J. 


The plaintiff below, a merchant, was injured by a blow on the 
head caused by a restive horse which he was holding while the animal 
was being shod. The injury, though at first apparently only trivial, 
afterwards became quite serious. Upon the trial of an action brought 
against the defendant upon an accident insurance policy for loss of 
time resulting from this injury, the plaintiff testified, among other 
things, that he was injured on the 24th day of August, but he did 
not take to his bed until the 24th of September following, and that 
he then became disabled so that he could not attend to his business. 
It is apparent from his evidence that he was in his store, giving more 
or less attention to his business, during the thirty days intervening 
between the time he received the injury and the time he took to his 
bed. These things being true, he was not, under the terms of the 
policy entitled to a recovery. The insurance was against loss 
of time resulting from bodily injuries effected through external, vio- 
lent, and accidental means, which should “ independently of all other 
causes, immediately, wholly, and continuously disable” him “from 





*Decision rendered, May 22, 1893. Syllabus by the Court. 
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transacting any and every kind of business pertaining to his oc- 
cupation.” The case turns largely upon the meaning to be given 
to the word “immediately” as here used. This word doubtless has 
two distinct significations—one of time, and the other of cause and 
effect. In the former sense it is synonymous with “instantly,” 
“quickly,” and “ presently;” in the latter with “ proximately,” as 
opposed to “ immediately.” It was contended that the word “ imme- 
diately,” as used in the policy now under consideration, did not 
mean immediately in point of time, but immediately in point of 
causation. The context, we think, shows conclusively that this word 
refers to the time of disablement, and not to the cause. The pre- 
ceding words, “shall, independently of all other causes,” express 
exactly the same meaning as that which counsel seek to give to the 
word “immediately ” when they ask that it be construed as a word 
of cause and effect. This policy was no doubt prepared with great 
care, and the presumption is, not only that no unnecessary language 
was used, but that the words last quoted were deliberately inserted 
in order to prevent the very construction now contended for. Cer- 
tain it is these words would have no office whatever to perform if 
they did not accomplish this purpose. Treating the word “imme- 
diately ” as a word of time, we do not think that in the policy before 
us the period of time indicated by it is the same as that which would 
be expressed by the words “reasonable time.” This word, when 
referring to something to be done voluntarily by human agency, 
may mean “ within a reasonable time,” or “as soon as practicable,” 
and has often been construed, when used in policies of insurance, as 
having this meaning with reference to the time of giving notice or 
making a claim or the like. See, in Brown, Words, Phrases, be- 
ginning on page 179, an extract from the opinion delivered in Lock- 
wood vs. Assurance Co. (47 Conn., 553), and the cases therein cited. 
Also, Rokes vs. Insurance Co., 51 Md., 512. Such a construction of 
the word “immediately,” with reference to an act to be done by the 
insured is perhaps sound, but in a case like the one at bar, where 
this word refers to a consequence resulting from a physical cause in- 
dependently of the will or control of the insured, it cannot, when 
manifestly used as a word of time, have any such meaning. It 
would, perhaps, be going too far to say that in a policy like the present 
this word means precisely the same thing as “instantly,” or “mo- 
mentarily,” but it necessarily implies that the injury must be such 
that the insured cannot proceed regularly and in due course with 
his occupation; that he cannot go on with his work, or business, as 
if he had received no injury, and then, upon becoming worse, cease 
the transaction of his business or labor, and hold the company re- 
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sponsible for the loss of his time. It seems to us there was excel- 
lent sense and reason in the employment of the words used in this 
policy to prevent liability on the part of the company under just 
such circumstances as are disclosed in this case, and we are quite 
sure this was deliberately intended by the draughtsman. It often 
happens that considerable difficulty arises in determining whether 
or not a particular thing is the proximate or remote cause of an in- 
jury and its consequences; and, to avoid this difficulty in the numer- 
ous and ever-varying cases which might arise, we think the company 
meant to have it understood that it would not be responsible for loss 
of time resulting from a physical injury, unless it was plain and 
manifest that the injury directly, alone, and without delay occasioned 
such loss of time; and that it would not be liable for loss of time 
which might result from other intervening causes, taking effect after 
the injury was actually received. Indeed, as already intimated, this 
very case affords an apt illustration of the necessity for such pro- 
tection to the company. Where a man has received a blow on the 
head, which, at the time of its infliction, does not appear to be se- 
rious, and for a month goes on regularly, though with some incon- 
venience, attending to his business, and then becomes unable for a 
long time to transact business at all, it is certainly not improbable, 
to say the least, that something else besides the original injury 


may have either caused or largely contributed to his condition. 
The insurance company framed its policy in order to avoid the 
hazard and uncertainty of litigating just such questions and issues 
as these. By the terms of its contract it is not liable in this case. 
The court below was right in so holding, and accordingly did not 
err in granting a nonsuit. Judgment affirmed. 





Miscellaneous Decistons. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


InsvurABLE INTEREST IN Burtpines In Course or ConsTRUCTION. 


In the case of Foley vs. Farragut Fire Ins. Co. the Supreme Court 
of New York, General Term, Fourth Department, held that, where a 
contractor was to furnish all materials and labor and be paid after 
the completion of his work, the owner had an insurable interest in 
the buildings while in course of erection, and, in the absence of any 
misrepresentation as to interest, might recover according to the 
terms of the policy the actual cash value of the policy. The court 
ruled that they were part of the freehoid and therefore the property 
of the owner, and their destruction diminished protanto its value. 
If the contractor refused to rebuild, the owner would lose the bene- 
fit of the buildings, and was entitled to obtain through insurance a 
better security than the personal obligation of the contractor. 


Titte to Wire's Poticy. 


The Supreme Court of New York, General Term, Fourth Depart- 
ment, decided in the case of Harvey vs. Van Cott et al., on Septem- 
ber 23d, 1893, that a wife’s policy payable to her or her children in 
case of her decease, passes by a residuary clause in her will in case 
of her prior decease if childless, and like other personal property 
in such case is subject to the disposition of her executors. The 
assignment of such policy by the husband executor to another, for 
a valuable consideration for debts owing by her estate, is valid as 
against the residuary legatee under the N. Y. Laws of 1873, c. 821, 
and of 1879,c. 248; and where she is childless, the written consent 
of the husband is not needed to its transfer by her executors. 


Orner InsuRANCE. 


In the case of Bennett vs. St. Paul F. & M. Ins. Co., decided by 
the Supreme Court of New Jersey, June 8th, 1893, the following 
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official syllabus was prepared by the court:—A policy declared in 
explicit terms that it should be void if the assured had at the time 
any other policy on the premises. To a count stating this stipula- 
tion, the plaintiff replied that the defendant, the insurer, knew, when 
it issued its policy, of the existence of an antecedent insurance. 
Held, that this replication was bad, as it was an attempt to alter the 
written contract by parol. 


BENEVOLENT Socrety, WHEN AN Insurance Co.—Ricuts oF MempBers. ~ 


The Supreme Court, in the case of Railway Passengers and Freight 
Conductors’ Mutual Aid Benefit Association vs. Robinson, decided 
October 27, 1893, holds that a mutual benefit company cannot 
plead exemption from the character and status of an insurance 
company under the acts of April 18, 1872 and May 22, 1883 in 
that state, so long as members pay dues or premiums, or receive 
moneyed benefits, except for permanent disability. When the 
object is the pecuniary aid to widows, heirs, and representatives of 
deceased members through assessments, the business is that of life 
insurance, and the contract with the member is in effect a policy. 
A certificate of membership, though granting no indemnity on its 
face, is to be construed with the constitution and by-laws. The un- 
sworn certificate and letters of a physician as to condition of health 
at time of application are not admissible as evidence, except as a 
part of proofs of death. Members of such society may contract that 
their rights shall be conclusively determined by a tribunal of their 
own choosing. 


BENEVOLENT Societtes Not Insurance CoMPANIEs. 

The Supreme Court of New Jersey in the case of State vs. Taylor, 
June Term, 1893, has published the following official syllabus: 
1. An association incorporated under the benevolent association act 
does not come within the prohibition of the insurance laws, so long 
as it confines its agreements to the payment of sick benefits and 
burial expenses. 2. Quere, whether any contract in the nature of 
life insurance is not in contravention of the “Act to mcorporate 
benevolent and charitable associations ” (Revision, p. 79), and its 
supplements (P. L. 1883, p. 57; id. 1886, p. 221). 


Casuatty InsurANCE—CoNSTRUCTION OF STATUTE. 

The Supreme Court of New York in the case of People ex rel. 
Woodward vs. Rosendale, decided October 30, 1893, holds that 
Section 70, c. 690, Laws of 1892, which specifies various kinds of 
casualties which may be insured against, and adds: “Against any 
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other casualty specified in the charter which may lawfully be the 
subject of insurance,” is intended to foster and protect and not to 
limit or restrict any lawful insurance business; and where applica- 
tion was made for a charter to insure owners and tenants of build- 
ings against loss of life or health or pecuniary damages resulting 
from imperfect plumbing or sanitation, it was the duty of the 
attorney-general to certify such application as required by statute; 
that such duty was ministerial, and when refused because of the 
opinion that the subject was not within the statute, if the opinion 
be erroneous, such certification can be compelled by mandamus. 


Parot Watver Stipunation. 

In the case of Henchel vs. Oregon F. & M. Ins. Co., decided by 
the Supreme Court of Washington, December 19, 1892, a dissenting 
opinion has been filed to the effect that where the policy stipulates 
that no provision can be waived except by written indorsement, a 
local agent cannot consent to a removal of the insured property by 
merely promising to indorse such consent without actually doing 
so, and evidence of such promise is inadmissible. The provision 
according to the opinion is intended to prevent any dispute which 
may arise between the agent and the insured as to such promise, 
and is a reasonable stipulation in the case of companies compelled 
to act through distant agents. 


Prieapinc—Po.icy as EvipENce. 


In the case of Phoenix Ins. Co. vs. Boren et al., decided by the 
Supreme Court of Texas, Jan. 22, 1892, it was held that where the 
petition simply alleged the destruction of the property by fire, and 
an absolute promise to pay, without alleging that it was not due to 
certain causes excepted in the policy, and the policy was made an 
exhibit to the petition, its introduction as evidence could not be ob- 
jected to on the ground of variance or surprise as showing a cause 
of action variant from the petition. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 
Error to the Circuit Court of the United States for the Western District of Missouri. 


EQUITABLE LIFE ASS’E SOC. OF THE UNITED STATES 
vs. 
WINNING.* 


A life policy on the life of a resident of Missouri, which was delivered in that 
state, and the first premium paid there, is a Missouri contract and gov- 
erned by the laws of that state. 


Evidence that a notice of the next premium due was sent with a statement 
by the company that if not paid when due the policy would be forfeited, 
and the policy was afterwards formally declared forfeited by the com- 
pany, and so dealt with on its books, was competent toestablish waiver 
of notice and proofs of death, and tended to raise a technical estoppel 
against the company. 


Henry Hircucocr, for Plaintiff in Error. 
James H. Austin, for Defendant in Erior. 
Tuayer, D. J. 

This is a suit on a life-insurance policy for $2,500, which was is- 
sued on April 9, 1884, by the Equitable Life Assurance Society of 
the United States on the life of one Edward C. Hiett. Hiett paid 
the annual premium which became due on said policy on the 5th 
day of April in each of the years 1885, 1886, 1887, and 888, but 
failed to pay the premium which became due on April 5, 1889. As 
the assured was a resident of Saline County, in the state of Missouri, 
at the time he became insured, and as the policy was delivered in 
that state, and the first premium was there paid, the contract 
evidenced by the policy is a Missouri contract, and is governed 
by the laws of that state, within the rule announced in Society 
vs. Clements, 140 U. S., 226. Under the laws of that state which 
were in force when the contract was entered into, the policy 
in suit did not become forfeited or void for failure to pay the 
annual premium on April 5, 1889, but the assured was entitled 
to such temporary insurance thereunder as might be purchased 
with three-quarters of the net value of the policy on that date, com- 
puted on the American Experience Table of Mortality, with 44 per 
cent interest per annum. Vide Rev. St. Mo., 1879, §§ 5983, 5985; 
Society vs. Clements, supra. Hiett died on August 13, 1890, at the 
age of 35, and it is admitted that three-quarters of the net value of 


* Decision rendered, Oct. 16, 1893. 
VoL. XXIII.—6. 
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his policy on April 5, 1889, he having paid five full annual premi- 
ums previous to that date, was adequate to purchase temporary in- 
surance to the amount specified in his policy for a period which 
expired on February 9, 1893. The Missouri statute securing the 
right to temporary insurance after the nonpayment of an annual 
premium, to which we have already referred, provides “that notice 
of the claim and proof of the death shall be submitted to the com- 
pany in the same manner as provided by the terms of the policy 
within ninety days after the decease of the insured ” (section 5985, 
supra); and on the trial below the defendant company relied for its 
defense solely on the plea that Hiett’s administrator did not give 
notice of his claim under the policy or submit proofs of death with- 
in 90 days next succeeding August 13, 1890. On the other hand, 
the plaintiff insisted that the provision requiring proofs of death 
to be submitted within 90 days had been waived by acts done and 
performed by the defendant company both prior and subsequent to 
the death of the assured. 

As the assignments of error which we are called upon to review 
relate exclusively to the competency and sufficiency of the evidence 
which was received and relied upon in the circuit court to establish 
a waiver, it becomes necessary to state the character of that evi- 
dence somewhat in detail. It appeared from the face of the policy 
and the application therefor that, notwithstanding the laws of the 
state of Missouri, to which reference has been made, the defendant 
company nevertheless caused stipulations to be inserted therein that 
the policy should become void “if any premium or any installment 
of a premium was not paid when due,” and that the assured should 
“waive and relinquish all right or claim to any other surrender 
value than that provided in the policy, whether required by the 
statute of any state or not.” It was shown that a notice of the an- 
nual premium due on April 5, 1889, had been sent by the company 
to the assured in his lifetime, which contained a statement, in sub- 
stance, that if such premium was vot paid within one month after 
April 5, 1889, the said policy and all payments thereon would be- 
come forfeited. This notice was found by the administrator among 
Hiett’s papers shortly after the death of the latter, and, as the ad- 
ministrator testified, it led him to believe that the policy was for- 
feited, and would not be paid, he having failed to find any receipt 
for the annual premium referred to in said notice among the papers 
of the deceased. It was further shown that the policy in suit was 
formally declared forfeited for nonpayment of the premium of April 
5, 1889, by a resolution of the insurance committee of the defendant 
company at a meeting held at the home office in New York on May 
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31, 1889, and that the policy was thereafter borne on the company’s 
books both at its home office and at its St. Louis office as a forfeited 
policy. 

The acts done and performed after the death of the assured which 
the trial court permitted to be proven with a view Of establishing 
a waiver were substantially these:— 

It was shown that some time in the month of December, 1890, the 
plaintiff was informed by a traveling insurance agent, with whom he 
chanced to converse, that under the laws of Missouri the policy in 
suit had not lapsed in consequence of the nonpayment of the pre- 
mium of April 5, 1889, but was still in force. Shortly after receiv- 
ing such information the plaintiff authorized an insurance agent by 
the name of Burks, who resided in Saline County, Mo., to obtain 
from the defendant company the necessary blanks for the purpose 
of making out the customary proof of the death of the assured. 
Burks made an application for such blanks on December 18, 1890, 
by a letter addressed to the defendant’s manager at St. Louis, Mo., 
and in such letter stated in substance that the blanks were wanted 
for the purpose of making proof of the death of “E. Hiett,” who was 
insured in the defendant company. To such letter the company’s 
representative at St. Louis replied, under date of December 19, 
1890, that he had searched the records of the company “thoroughly,” 
and had failed to find “the name of E. Hiett, or anything like it.” 
The policy was thereafter piaced for collection in the hands of 
plaintiff's attorneys, Messrs. Austin & Austin, of Kansas City, Mo., 
and the following letter was written by said firm to Benjamin May, 
the defendant’s manager at St. Louis, Mo., on January 6, 1891:— 

Dear Sir: We have in our possession for collection the tontine savings fund 
policy of your company, assurance on the life of E. C. Hiett. The number of 
the policy is 275,727. The assured, E. C. Hiett, is now dead, of which fact we 
are informed you have been notified. Will you please send us at once forms 
of proofs of loss as required by your company, upon receipt of which we will 
have the same made out in due form, and send to you. 

Please give this your prompt attention, and oblige, 

Yours, truly, AusTIN & AUSTIN. 

On the 8th of January, 1891, the defendant’s general agent re- 
plied to the foregoing letter, saying, in substance, that “the policy 
on the life of Mr. E. C. Hiett, * * * according to the records 
of the St. Louis office, was forfeited for nonpayment of premium 
due April 5, 1889.” Under date of January 19, 1891, Messrs. 
Austin & Austin replied, in substance, that they claimed payment of 
the policy under the nonforfeiting law of Missouri, which entitled 
the assured to three years and eleven months extended insurance; 
and by return mail on January 20, 1891, they were advised by the 
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company’s agent at St. Louis that it was claimed by the company 
that the assured could waive the Missouri statute, and that the va- 
lidity of such claim was pending before the Supreme Court of the 
United States for its decision in Wall vs. Equitable Life. Two other 
communications relative to the claim passed between the parties in 
the month of February following, but they are not of sufficient im- 
portance to deserve special notice. The following letter, however, 
was written by the defendant’s attorneys at St. Louis, Mo., to the 
plaintiff's attorneys on March 2, 1891:— 


Messrs. Austin & Austin, Attorneys, New York Life Building, Kansas City, 
Mo.—Dear Sirs: Referring to your letter of the 19th of January to Ben May, 
Esq., manager in this city of the Equitable Life Assurance Society of New 
York, we beg to say that the claim which you represent of policy No. 275,727, 
in the name of E. C. Hiett, has been placed in our hands by the company. 
We are instructed to say that the company are not prepared to acknowledge 
the claim which you make under the nonforfeiture law of this state, in view 
of the fact that the application for this policy contained, among other things, 
an express agreement, in consideration of the agreements contained in said 
policy, to “specifically waive and relinquish all right or claim to any other 
surrender value than that provided in the policy, whether required by the 
statute of any state or not.” This, as the company is advised, excludes the 
claim made by you under the nonforfeiture law of Missouri. We desire to add 
for your infurmation that the question thus presented has heretofore arisen, 
and is now pending an appeal in the Supreme Court of the United States in 
the case of Equitable Life, etc., vs. Clements, Admr., No. 340, Oct. term, 
1890, in which we are of counsel for the company. We expect that the case 
will be argued and submitted within a few weeks from now, and that the de- 
cision thereof will be conclusive of the claim made by you. Under these cir- 
cumstances, we submit whether your client’s interest would be prejudiced by 
waiting until such decision is made, which presumably will be not later than 
May next, and of which we will promptly advise you. If, however, you 
should think best to bring suit against the company without waiting for that 
decision, we will thank you to advise us without delay, and in what court 
you will probably proceed. Yours, truly, HircHcock & FINKLENBURG. 

The receipt of the foregoing letter was acknowledged by Messrs. 
Austin & Austin on March 4, 1891, and in May following they re- 
plied thereto more fully as follows:— 

Kansas City, Mo., May 12th, 1891. 

Dear Sirs: In accordance with the suggestion made by you in your letter 
of March 2d last, concerning the claim of Hiett against Equitable Insurance 
Association on policy No. 275,727, we decided to not commence suit until we 
should hear from the supreme court upon the case of Clements, administrator, 
against your company. We note to-day that the Supreme Court of the United 
States has decided the case adversely to your company. Please let us know 
at your earliest convenience if the company will insist upon suit on the policy 
held by us, or will settle with us without suit, and what proofs, if any, it 
would be necessary for us to send in order to satisfy the company, if they de- 
sire to settle the matter without suit. Yours, truly, AUSTIN & AUSTIN. 


Messrs. Hitchcock & Finklenburg, Att’ys-at-Law,404 Market St.,St. Louis, Mo. 





1894.] Equitable Life Ass’e Soc. of the U. S.vs. Winning. 85 


To the foregoing letter the following reply was sent :— 

St. Louis, Mo., May 14th, 1891. 

Messrs. Austin & Austin, Attorneys, &c., N. Y. Life Building, Kansas City, 
Mo.—Dear Sirs: Acknowledging your favor of the 12th inst., in reference to 
claim of Hiett vs. Equitable Life, &c., Assn. on policy No. 275,727, I beg to 
say that I will, without delay, communicate with the Equitable Life Assur- 
ance Society in respect of said claim, and what course they may deem advis- 
able to take in regard to it, and advise you. 

Yours, truly, HENRY HITCHCOCK. 

Some further correspondence took place during the months of 
May and June, 1891, in which the plaintiff's attorneys pressed for 
a definite answer as to whether the claim would be paid without 
suit, and the defendant company, in reply, excused its delay for not 
giving a definite answer. By a letter written as late as June 24, 
1891, the attorneys for the defendant company advised the plain- 
tiff’s attorneys that they had requested the company to instruct 
their manager at St. Louis to forward blank proofs of loss. The 
letter concluded with the following statement: ‘ Upon receipt of 
your proofs I do not doubt they will promptly act in the matter.” 
On the 2d of July following a letter was written in behalf of the 
defendant company, inquiring when the assured died. To such in- 
quiry plaintiff's attorneys replied, on the following day, that he 
died on the 13th day of August, 1890, and thereafter, on July 9th, 
and again on July 11, 1891, the claim was for the first time ad- 
vanced, in letters written on behalf of the company, that the failure 
to submit proofs of death within 90 days after August 13, 1890, 
constituted a valid defense on the policy. No blank proofs of loss 
appear to have been furnished by the company to the plaintiff or 
his attorneys at any time, notwithstanding the repeated requests 
therefor, but on July 10, 1891, proper proofs of loss were submitted 
to the defendant company, which were received by it without pro- 
test or objection, and were thereafter retained. 

Numerous errors have been assigned in the proceedings of the 
circuit court, but, taken altogether, they only present two material 
questions for our consideration, which may be stated as follows: 
Did the trial court err in permitting the plaintiff to show, with a 
view of establishing a waiver, that the defendant company had de- 
clared its intention to forfeit the policy if the premium of April 5, 
1889, was not paid at maturity, and in permitting the plaintiff to 
further show that the company had in fact carried that purpose into 
execution on May 31, 1889, by declaring the policy forfeited, and 
by entering it on its books, both at its home office and at its St. 
Louis agency, as a lapsed policy? Secondly. Did the trial court 
err in refusing to charge at the conclusion of all of the testimony 
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that there was no evidence from which the jury could find that the 
provision relative to proofs of loss had been waived, and that the 
jury should accordingly return a verdict in favor of the defendant ? 

In considering these questions it isimportant to bear in mind that 
the law does not favor forfeitures of any character, and that a pro- 
vision in an insurance policy requiring notice and proofs of loss to 
be submitted within a given number of days after a loss or a death 
has occurred is a provision which is inserted exclusively for the 
benefit of the insurer, to enable it to inquire into the circumstances 
attending a loss or a death within a comparatively short period 
after it has occurred. For both of these reasons it has been re- 
peatedly held that the provision in question is one which the insurer 
may easily waive, and that a waiver may be implied from any acts 
or conduct on the part of the insurer that are apparently inconsist- 
ent with an intention to insist upon a literal compliance with the 
condition. It is invariably held that a refusal by an insurer to pay 
a claim, after a loss has occurred, because of a breach of any of the 
substantive provisions of the policy, or because the policy was not 
in force, or because the loss occurred in consequence of a risk not 
covered by the policy, is in itself a waiver of the provision requiring 
notice and proofs of loss to be submitted within a specified number 
of days after the loss occurs. The cases to this effect are almost too 
numerous for citation, and only a few will be referred to: Tayloe 
vs. Insurance Co., 9 How., 391, 396, 397; Norwich & N. Y. Transp. 
Co. vs. Western Massachusetts Ins. Co., 34 Conn., 561, 570, and cita- 
tions; Thwing vs. Insurance Co., 111 Mass., 93, 110. In some of the 
more recent cases it has also been ruled that the provision in ques- 
tion may be waived by acts done by the insurer after the time has 
expired within which notice and proofs are required to be submitted, 
and that no new consideration is necessary to support a waiver of 
that character. In the case of Prentice vs. Insurance Co. (77 N. Y., 
483, 489), where the policy required notice of death to be forthwith 
given and full proofs to be submitted within twelve months, and no 
notice or proofs were submitted for more than two years after the 
death occurred, Andrews, J., said, in affirming the judgment against 
the insurer, 

It is now understood to be the doctrine of this court that no new considera- 
tion is required to support a waiver by an insurance company of a condition 
in respect to the time of serving proofs of loss, and that it may be done by 
acts or conduct occurring subsequently to the breach of the condition indi- 
cating an intention to waive such condition, although there is no new con- 
sideration, and although there may be no technical estoppel. 

The same remark was repeated by Church, C. J., in Brink vs. In- 
surance Co. (80 N. Y., 108, 112), and it was further said that— 





1894.] Equitable Life Ass’e Soc. of the U. S. vs. Winning. 87 


The filing of proofs of loss by a specified time is a condition made for the 
benefit of the company, which it may avail itself of or not; and if it deter- 
mine to waive it, it cannot afterwards recall the waiver, and insist upon the 
forfeiture. 


In the case of Goodwin vs. Insurance Co. (73 N. Y., 480, 496), the 
court of appeals of that state further declared that— 

When an insurance company, by means of its officers or agents, in response 
to a claim for a loss, fails to say anything about the time of presenting the 
proofs after it has expired, but claims some other defense, the presumption is 
that it does not intend to interpose any other besides that named, and it is a 
fair inference to be derived from the fact that it was silent on the subject, 
that it designed to waive the violation of such condition. 

We find nothing in other decisions from that state to which we 
have been referred (to wit, Devens vs. Insurance Co., 83 N. Y., 168, 
and Armstrong vs. Insurance Co., 130 N. Y. 560), which works any 
sensible modification of the law of waiver in its application to such 
provisions of insurance policies as are now under consideration. It 
seems to be the well-settled doctrine in that state, as it is elsewhere, 
that an insurance company must promptly disclose its purpose, if it 
intends to rest its defense to a claim for insurance on the technical 
ground that notice and proofs of death were not submitted within 
the time specified in its policy. If it treats with the assured on 
other grounds, and asserts that the policy has become forfeited, or 
that other substantive conditions of the contract have been broken, 
it must assume the risk of having its conduct in that behalf con- 
strued as a voluntary abandonment of other less meritorious de- 
fenses. 

In view of the authorities, and what has been said, we think it is 
manifest that the circuit court acted properly in refusing to charge 
that there was no evidence from which the jury could legitimatély 
infer that the provision relative to proofs of loss had been waived 
by the defendant company. And in expressing that opinion we 
overlook for the time being all of the evidence tending to show that 
the policy had been declared forfeited long prior to August 13, 
1890, and confine our attention to acts done and performed more 
than 90 days after the death of the assured. The letter of March 2, 
1891, heretofore quoted, contained an explicit statement, as we feel 
bound to construe it, that the company refused to pay the claim, 
and rested its refusal on the ground that the assured had waived 
the benefit of the Missouri statute; that the policy, in view of such 
waiver, had been lawfully forfeited; and that, if the Supreme Court 
of the United States decided to the contrary of such contention, the 
decision would be conclusive of the liability of the company on the 
Hiett policy. It is due to the attorneys by whom that letter was 
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written to say that in making such statements they merely repeated 
what bad already been said by the company’s St. Louis manager to 
the plaintiffs attorneys in a letter written on January 20, 1891; and 
from that time forward until July 2, 1891, it seems obvious that the 
correspondence Was carried on by the respective parties on the 
theory outlined in both of said letters,—that the sole point in contro- 
versy was whether the state statute could be waived, and that the 
decision of the United States Supreme Court on that point in the 
pending case would be conclusive of the insurer’s liability or non- 
liability. We accordingly conclude that, in view of the statements 
contained in said letters, the circumstances under which they were 
written, and the attitude of the parties during the long period cov- 
ered by the correspondence, the jury had an undoubted right to 
infer and to find that the defendant company intended to abandon 
every other defense but the one founded on the alleged waiver of the 
Missouri statute, and, in any event, to abandon the defense now 
sought to be interposed. It is insisted, however, that the conduct 
of the company to which we have last alluded was no evidence of a 
waiver of the provision with respect to notice and proofs of loss, 
because it was not shown on the trial that the company had knowledge 
of the precise date of Hiett’s death until July 3, 1891. The com- 
pany certainly had knowledge long prior to that time that the con- 
dition of the policy with respect to notice and proofs had not been 
complied with. It had been informed as early as December 19, 
1890, that the assured had died some time previous to that date, 
and no proofs were thereafter submitted until July 10,1891. But 
a more conclusive answer to the foregoing suggestion is this: It 
was the province of the jury to find when the company first learned 
of the date of Hiett’s death ; and in determining what was the in- 
tention of the defendant company, and upon what defense it really 
intended to rely during the period covered by the correspondence, 
it was also the province of the jury to say what weight it would 
attach to the single circumstance that the company may not have 
known the precise date of Hiett’s death during a portion of that 
period. The negotiations that were in progress for more than six 
months, and the conduct and acts of the company during that 
period, constituted some evidence of a waiver which the jury was 
clearly entitled to consider. 

But the testimony introduced with a view of establishing a waiver 
of the condition with respect to notice and proofs of loss did not 
relate exclusively to the conduct of the company after the death of 
the assured, but to its prior conduct as well; and at this point we 
turn to consider what weight, if any, should be accorded to the cir- 
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cumstance that the company had actually declared the policy for- 
feited, and no longer in force, long priorto the death of the assured. 

It is a well-established doctrine, as we have heretofore shown, 
that if an insurance company refuses to pay a loss, after it has oc- 
curred, because of an alleged breach of any of the substantive con- 
ditions of the policy, it thereby waives the necessity of furnishing 
notice and proofs of loss except on the trial. And this doctrine 
rests upon the ground that such conduct of the insurer is tanta- 
mount to a statement that preliminary proofs of loss are not desired, 
and upon the ground that the law will not require the assured to do 
an utterly useless act. It cannot well be supposed or assumed that 
an insurance company desires preliminary notice and proofs of loss 
under a given policy, except on the assumption that it is a subsist- 
ing obligation, and that such notice and proofs will be of some 
service in enabling it to make a timely examination of the circum- 
stances attending the loss. Where the insurer has declared the 
contract at an end for an alleged breach of its conditions long prior 
to the occurrence of a loss, and in the meantime has done no act 
recognizing its validity, such action, in our judgment, should have 
the same effect in absolving the assured from his obligation to 
furnish notice and preliminary proofs that is given to a refusal to 
pay a loss after it has occurred because of an alleged breach of 
some of the substantive provisions of the contract. Looking at the 
reasons on which the rule is founded, we cannot say that a state- 
ment after a loss that a policy has been forfeited, and a refusal to 
pay on that ground, should have any other or different effect on 
the right of the insurer to insist upon notice and preliminary proofs, 
than a formal declaration of a forfeiture before a loss has occurred. 
In either event it is a fair inference from the conduct of the insurer 
that notice and preliminary proofs are not desired, and that the 
preparation and submission of such papers would be a useless cere- 
mony. These views, we think, find abundant support in the ad- 
judged cases. In Girard Life Ins. Co. vs. Mutual Life Ins. Co. (97 
Pa. St., 15, 24, 25), a policy had been declared forfeited for nonpay- 
ment of an annual premium, some time before the death of the as- 
sured. In an action to recover the amount of such policy the 
company resisted payment, among other grounds, upon the plea 
that no notice or proofs of loss had been furnished as required by 
the policy. With reference to that defense, Mr. Justice Puxson, in 
behalf of the court, uses the following language :— 

The proofs referred to were not essential. The plaintiffs had proved the 


death of Mr. Magarge. Further they were not bound to go. The defendant 
company denied all liability under the policy. They had declared it forfeited 
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months before the death of the assured. Their position was that as to 
the assured there was no policy. It was precisely as if they had denied ever 
having issued one. How, then, could they call upon the representatives of 
the assured to furnish proofs of death under the policy ? 


In the case of McComas vs. Insurance Co. (56 Mo., 573), it was held 
that in a suit on a policy of life insurance, where the company in its 
defense denies all responsibility, and refuses to pay anything, such 
defense amounts to a waiver of notice and proofs of death. To the 
same effect, in substance, are the decisions in Norwich & N. Y. 
Transp. Co. vs. Western Massachusetts Ins. Co., 34 Conn., 570, and 
Insurance Co. vs. Coates, 14 Md., 285. 

We must accordingly conclude that the circuit court properly ad- 
mitted the proof that the defendant company had declared its pur- 
pose to forfeit this policy for nonpayment of the premium prior to 
April 5, 1889; that such purpose was in fact carried into effect 
shortly thereafter; and that it was subsequently treated by the com- 
pany as a lapsed policy. This testimony was not only competent 
to establish a waiver of the provision with respect to notice and 
proofs of loss, but we think that it also tended to raise a technical es- 
toppel against the company, when taken in connection with the ad- 
ministrator’s testimony, which tended to show that he was led to 
believe that the policy was no longer in force by finding a notice of 
the intended forfeiture among the assured’s papers. It will not do 
to assert that the parties to this controversy had equal information 
as to their respective rights when the loss occurred and for 90 days 
thereafter, or that they stood during that period on a plane of per- 
fect equality. The defendant company knew as early as August 15, 
1884, when the Clements suit was instituted, that the power to de- 
clare a forfeiture of the policy, which it had assumed to exercise, 
was at least doubtful under the Missouri statute ; that the power 
had been denied, and that the question was then in litigation. 
Hiett’s administrator had no such information. Under these cir- 
cumstances the company should not be heard to insist that the ad- 
ministrator ought to have known that the policy was in force on 
August 13, 1890, and to have acted accordingly, when it appears 
that by its own previous act in asserting a right and intention to 
forfeit it It had misled the administrator to his prejudice by induc- 
ing him to believe that it had lawfully exercised the power of for- 
feiture months before the assured’s death. 

The result is that the record before us fails to disclose any ma- 
terial error in the proceedings of the circuit court, and the judg- 
ment of that court is therefore affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SEVENTH CIRCUIT. 


AMERICAN STEAM BOILER INS. CO. 
v8. 


CHICAGO SUGAR REFINING CO.* 


The policy of a steam-boiler company on a sugar refinery insured “against 
explosion and accident, and against loss or damage resulting therefrom.”’ 
The company was not authorized to insure against fire. On the back of 
the policy among the covenants and conditions made part of it, it was 
provided that by the term explosion should be understood a sudden rup- 
ture of the boiler shell or flues caused by steam; that there should be no 
liability for any explosion caused by the burning of the building, or for 
any loss or damage by fire resulting from any cause whatever. A per- 
sistent fire in the starch in a kiln communicated to the starch dust in the 
building and resulted in an explosion which wrecked the building, and the 
debris was consumed. 


Held, That fire was the efficient cause of the loss and the policy was not liable. 


Statement of facts by Bunn, D. J. 


This action is brought upon a policy of insurance issued by the 
plaintiff in error to the defendant in error on October 18, 1889. 
The loss for which indemnity was claimed under the policy involved 
a substantial destruction of the buildings and machinery constitut- 
ing the sugar refinery of the defendant company in Chicago. On 
the day the policy in suit was issued the sugar refining company 
held two other policies in the American Steam Boiler Company, 
which were surrendered upon the issuing of the one in suit. The 
facts in the case appear mainly from a stipulation of the parties. 
Other evidence was taken, but the facts depend principally upon 
the stipulation, and are undisputed. A jury was waived, and the case 
tried by the court, which handed down its findings in favor of the 
defendant in error on November 23, 1891, assessing its damages at 
the sum of $44,241.09, for which sum judgment was entered. 

Only the conclusions of law are reviewable in this court. The es- 
sential facts as they appear from the stipulation and from the find- 
ings of the court are as follows: The American Steam Boiler 
Insurance Company was incorporated November 5, 1883, under an 
act of the state of New York passed January 24, 1853, and certain 
other acts amendatory thereof. On the 18th day of October, 1889, 


* Decision rendered, Oct. 13, 1892. 
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it issued to the defendant in error, the Chicago Sugar Refining Co., 
a policy as follows :— 


PERFECTED BLANKET CONTRACT POLICY. 

Policy No. A15,504. Expires Oct. 17, 1890. Lovation, Chicago, Ill. 
American Steam Boiler Insurance Company, of New York. 
Servimus Sevare. 

Principal Offices: Equitable Building, 120 Broadway, New York. 

Cash Capital, $500,000.00. 

Name of Assured, Chicago Sugar Refining Co. Amount Insured, $250,000. 
Premium $1,250 payable upon delivery of policy, by check to order of the 
company. 

Form 301, 
Agents. THatcner & Voricut, Mgrs. Western Dep’t, 
Phenix Building, Chicago. 
Cash Capital $500,000.00. No. A15,504. $250.000. 
American Steam Boiler Insurance Company, of New York. 

In consideration of the application herefor, and the sum of surrender of 
Pols. 65,326 and 65,327 and four hundred and fifty dollars, The American 
Steam Boiler Insurance Company do insure Chicago Sugar Refining Co. and 
their legal representatives to the amount of Two Hundred and Fifty Thousand 
Dollars, as follows. viz: — 

Perfected Blanket Contract No. 300. 
Approved by the Insurance Department of the State of New 
York, Sept. 16, 1889. Copyrighted, 1889, by the American 
Steam Boiler Insurance Company. 

Upon the 21 steam boilers and 34 filters, tanks, converters, etc., on the 
premises occupied by the assured assugar refinery, situate in the city of Chi- 
cago, state of Illinois, and upon the steam pipes, the nine engines, the shaft- 
ing, belting, hangers, pulleys, and the twoelevators connected therewith and 
operated thereby, against explosion and accident, and against loss or damage 
resulting therefrom, to the property, real and personal, of the assured, and to 
all property of other persons for which the assured may be liable. 

And against accidental personal injury and loss of human life, for which 
injury or loss of life the assured may be liable, to his employes or to any other 
persous whomsoever, and which shall be caused by said boilers or any ma- 
chinery of whatever kind, connected therewith, or operated thereby. 

But it is understood :— 

That this company shall not be liable for any loss unless amounting to 
One Hundred Dollars or more, except for a loss resulting from injury to 
person ; and 

That this company’s entire liability for the injury or loss of life of any one 
person shall in no event exceed $5,000; and 

That this is a policy of Indemnity only. 

And this policy shall only cover losses sustained by the assured as above 
specified, between the seventeenth day of October, eighteen hundred and 
eighty-nine to the seventeenth day of October, eighteen hundred and ninety, 
at 12 o’clock, noon, to be paid at their offices in the city of New York, within 
ten days after the receipt of proof of loss has been duly verified by the as- 
sured and accepted by the company, such indemnity payment being subject 
to the covenants and agreements herein; and this policy is issued and accepted 
upon the condition that all the provisions printed upon the back of this policy 
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are accepted by the assured as part of this contract, as fully as if they were 
recited at length over the signatures hereto affixed. 

In Witness Whereof, The American Steam Boiler Insurance Com- 
pany, of New York, have caused these presents to be signed by 
their president and attested by their secretary, in the city of New 

[Seal] York, but shall not be valid nor will any indorsement or agreement 

be binding unless countersigned by the duly authorized and regu- 
larly commissioned managers for Western Department. 
V. R. SCHENCK, Secretary. Wo. K. Loturop, President. 

Countersigned at Chicago, Il., this eighteenth day of October, 1889. 

THATCHER & VOIGHT, Managers. 

On the back of the policy, among other covenants and conditions, 
all made a part of the policy, were the following, which are the only 
ones material to this case ;— - 

(2) That at all reasonable times the inspectors of this company shall have 
access to said boiler or boilers,and the said engines, elevators, and machinery 
connected therewith, on which safety depends; and ample facilities shall be 
afforded, whenever requested, to said inspectors, for a thorough examination 
of said boilers, and for the indicating of the said engines, and for the inspec- 
tion of the said elevators and machinery. 

(3) That by the term ‘explosion,’ as used in this policy, is to be under- 
stood a sudden and substantial rupture of the shell or flues of the boiler or 
boilers, caused by the action of steam, and no claim shall be made under this 
policy for any explosion or loss caused by the burning of the building or 
steamer containing the boiler or boilers, engines, elevators, or machinery, or 
for any loss or damage by fire resulting from any cause whatever, nor for 
any loss or damage which may occur during any invasion, insurrection, riot, 
or civil or military commotion, or by theft or robbery, or by neglect of as- 
sured to use all possible means to save and preserve the property from further 
loss or damage after the explosion or accident has occurred. 

The following facts were found by the court in regard to tbe origin 
of the disaster :— 

“That on the 27th day of March, 1890, an explosion, accident, or 
disaster, or whatever name may properly be applied, occurred upon 
the premises referred to in the policy, the result of which was a sub- 
stantial destruction of a portion of the machinery, boilers, engines, 
filters, tanks, converters, etc., described in the policy, and of the 
buildings in which they were contained, and in loss of life and injury 
to various persons working in and about the premises, who were em- 
ployes of the plaintiff.” 

That the facts as to the origin of the disaster and its cause are as 
follows :— 

“The premises involved were used by the plaintiff in the manufac- 
ture of starch and dextrine, and consisted of two buildings, viz.; the 
mill house, a one-story brick building, in dimensions about twenty-five 
feet wide, by forty feet long, and the drying house, a two story brick 
building about two hundred feet long and fifty feet wide, the latter 
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containing two dextrine kilns, in which prepared starch was exposed 
to steam heat in oven-like rooms about eight feet high, eight feet 
in depth, and eighteen feet wide, bricked in on the sides and top 
and closed in front by an iron door. In these rooms or kilns were 
steam pipes connecting with steam boilers, by means of which the 
steam heat was made available in the kilns or rooms in the process 
of manufacturing dextrine. High temperature is necessary to the 
success of the process.” 

“That on the 25th of March, 1890, a fire was observed by the em- 
ployes of the plaintiff, confined to one of the kilns above mentioned. 
The fire was extinguished by the workmen, by directing upon it a 
stream of water through a two and one-half inch hose. The next 
day, March 26th, a smail fire was again observed and extinguished. 
Afterwards, on this day, an endeavor was made to clean the kiln of 
the charred and wet mass or crust formed by the charred starch and 
the water which had been thrown into the kiln on the 25th, but it 
was not thoroughly removed, some of the crust having been left in 
the kiln under the steam pipes, and especially in the back part of 
the kiln, where, on account of its construction, it could not be 
reached by the boy who was sent in to clean it out. On the 27th it 
was again charged with fresh starch. Late in the afternoon of this 
day the foreman of the dextrine works reported to Dr. Behr, the 
superintendent of the plaintiff, that a blaze was observed in the same 
kiln where the flames had appeared on the 25th and 26th. Dr. Behr 
provided himself with a Babcock extinguisher, and, the door of the 
kiln being open, endeavored to put out the flames by directing upon 
it the contents of the extinguisher. He at first succeeded, but the 
flames immediately developed further back in the kiln, and in his 
endeavors to extinguish that the stream from the extinguisher came 
in contact with the starch, thereby producing a cloud of starch dust, 
similar to what is known as mill dust, which coming in contact with 
the flames, ignited, and produced an explosion. Through the open 
door of the kiln, in front of which Dr. Behr was standing, the blaze 
was communicated to the mill dust in the outer part of the build- 
ings, which also ignited and exploded. Dr. Behr was thrown back 
by the force of the explosion, somewhat burned and injured, and for 
a time rendered unconscious. When he recovered consciousness he 
was able to free himself from the debris about him. The result of 
the accident, or explosion, or by whatever other name the fact may 
be designated, was a substantial demolition of the two buildings 
above referred to, and the machinery, engines, and their connec- 
tions contained in the two buildings. In addition to this, several 
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persons in the employment of the plaintiff were killed, and others 
were injured in a greater or less degree.” 

“ The blaze referred to in this finding was caused by the burning 
of the charred starch and crust referred to above. The blaze was a 
clear, bright flame, and was quite extensive, and burned strongly, 
being from six to eight inches high and extending under the pipes 
to the back of the kiln. There was no contact between the pipes 
and the charred starch or crust referred to. The steam pipes lead- 
ing into the kiln were not defective or broken, nor was there a 
greater degree of heat caused by the pipes than was necessary and 
usual for the proper use of the kiln. The starch that was found to 
be blazing had been allowed to accumulate on the floor for some 
time, and had gradually become charred. Charred starch is com- 
bustible. The disaster was caused by the ignition of the inflammable 
gas or mill dust in the drying house.” 


Grecory, Bootn & Hartan, for Plaintiff in Error. 
Joun N. Jewett, for Defendant in Error. 


Bunn, D. J., after stating the facts as above reported, delivered 
the opinion of the court. 

The circuit court found as a conclusion that the explosion was the 
cause of the damage and gave judgment in favor of the plaintiff, 
now the defendant in error. Counsel for plaintiff in error contest 
this conclusion, and, in opposition to it make two contentions :— 

First. That if the disaster was caused by an accident in the gen- 
eral sense of that term, it was not such an accident as was insured 
against by the policy; that the word “accident,” as it occurs in the 
policy, is used subjectively, the same as the word “explosion,” and 
only covers accidents in the machinery, due toits own imperfections; 
and that, if the damage can be said to have resulted from accident 
at all, it is not one resulting from any defect in the machinery, and 
is not therefore fairly within the purview of the policy. 

Second. That the loss was properly a fire loss, and, as such, not 
insured against by the policy. 

According to the view this court has taken of the last contention, 
it is not necessary to consider the first one. The insurance company 
issuing the policy in suit was a boiler insurance company. Their char- 
ter did not authorize them to insure against loss by fire. The law of 
New York under which the company was organized did not author- 
ize nor contemplate insurance against loss by fire. The premium 
paid was not the premium which would have been demanded by a 
fire insurance company. The premium of one half of 1 per cent was 
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no doubt a much smaller premium than would have been required 
for fire insurance, and was made commensurate with the risk taken 
which, in the language of the policy, was that of “ explosion and ac- 
cident, and against loss or damage resulting therefrom.” This 
being the case, the policy should not be construed as including an 
indemnity against loss by fire, unless such a construction becomes 
necessary. Certainly, a construction which would make the action 
of the company in issuing the policy ultra vires should not be sought 
or adopted if any other reasonable construction lies close at hand, 
and is in accordance with the plain and obvious meaning of the 
language used, and the one which must have been contemplated by 
the parties themselves. When we look at the language of the policy, 
it is quite apparent that the parties not only did not contemplate 
or provide for such a risk, but, on the contrary, provided against it 
in language that is comprehensive and unmistakable. The third 
condition or covenant on the back of the policy contains this pro- 
vision, which is a part of the contract of the parties :— 

And no claim shall be made under this policy for any explosion or loss caused 
by the burning of the building or steamer containing the boiler, or boilers, 
engines, elevators, or machinery, or for any loss or damage by fire resulting 
from any cause. whatever. 

It must be admitted that stronger or more comprehensive lan- 
guage could not have been chosen to show that there was no in- 
demnity against loss by fire contemplated. The meaning and 
force of it is sought to be broken by counsel for defendant in error 
by saying that it is inconsistent with the main provision for in- 
surance in the body of the policy, and therefore should not be 
given effect,—in analogy to a principle in the law of real estate 
that, when a condition in a deed is inconsistent with the grant 
itself, it is void. But it seems evident that this principle can 
have no application to this case. In this case, no doubt, the true 
principle of construction is that all parts of the policy should be 
considered and contrued together in order to arrive at the true 
intent of the parties; but, aside from this, we can discover no in- 
consistency between the provisions in the body of the policy and 
this condition. The policy nowhere professes to insure against 
loss by fire. The company is a boiler insurance company, and it 
undertakes in the policy to insure against “explosion and accident,” 
and there is a condition on the back of the policy which limits 
the term “ ‘explosion’ to mean only a sudden and substantial rup- 
ture” of the shell or flues of the boiler or boilers, caused by the 
action of steam. It is not contended that this condition is void, 
though, no doubt, it qualifies and limits materially the language of 
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the provision in the body of the policy. Insurance against fire is 
perhaps the most common and important insurance indemnity 
known to business. It would be very unusual in a fire insurance 
policy if nothing were said in the indemnity clause of the policy 
directly and in terms about insurance against loss by fire. We 
suppose it might be possible to draw such a policy, but it would 
be, in a business way, very unusual. Now, it is manifest there is 
no provision in terms in this policy for insurance against fire. 
If it is there at all, it must rest upon inference and construction, 
which ought not to be in an insurance so common as that against 
fire. It was, no doubt, to guard against any such possible construc- 
tion or inference that the express provision was put in against in- 
demnity for “any loss or damage by fire resulting. from any cause 
whatever.” There is no inconsistency between this provision and 
the provision for insurance in the body of the policy, which, with- 
out this, should not be construed as an indemnity against fire. The 
putting in of this clause leaves little room for construction. Its 
import is too obvious and necessary. If the term “accident,” as 
used in the policy, means accidents generally, those produced from 
outside causes as well as those resulting from defective machinery, 
still the accident of fire must be excepted by force of this condition 
of the policy. That the disaster which resulted in the destruction 
of the buildings and machinery was caused by fire is apparent from 
the evidence, and from the finding of facts by the court. The 
controlling, efficient cause was fire. The court finds that “the dis- 
aster was caused by the ignition of the inflammable gas or mill 
dust in the drying house.” And the evidence fully supports this 
finding. The record shows that there was a fire in the kiln on 
three separate days. On the first day it had extended to the top 
of the kiln. It was a dangerous fire, and caused the attendants 
much trouble. When they thought they had succeeded in putting 
it out, they would find it suddenly starting up again. The finding 
of the court shows that “the blaze was a clear, bright flame, and 
was quite extensive, and burned strongly, being from six to eight 
inches high, and extending under the pipes to the back of the kiln. 
* * *” Dr. Bebr, a chemist, and the superintendent of the re- 
finery, says: “We were always afraid of fire. As it happened, the 
dust caught fire, and the explanation of that is that such fine pow- 
ders, if you powder it up fine enough, have the property of catching 
fire.” 

And he further says: “Hobbold came to me and said, ‘ There is a 
fire in the dextrine kiln.’ Now, generally the first impulse when 


there is a fire is to put it out. I said, ‘Let’s go there and put it out 
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before it catches any further.. * * * Before I had a chance to 
collect my mind or close the door [of the kiln] I got a kind of a 
flash, and that is all I know. * * * Such dust will catch fire, 
and burn like coal gas and air. * * * It takes very little to make 
this mixture of starch and air combustible. Just what happened 
as it caught fire [do not know. * * * After having had the ex- 
perience, I can say now that I could have prevented the explosion 
if I hadn’t opened the kiln. If the fire could have been confined to 
the kiln only, the damage would have been slight; there would not 
have been any explosion.” 

Again, he says: “It [the blaze] was so long and big that it could 
not have been created by a piece of weod. A piece of -wood would 
have had no business there.” 

Witness Hobbold, one of the attendants, testifies: “After we 

opened the door there was a flame. The fire reached to a flame 
between the time when I went up to the office and came down again 
on the bottom of the kiln. * * * The fire wasin the rear; * 
* * in the rear of the steam pipes, and underneath; underneath 
the steam pipes on the floor; on the foundation. The crust that was 
packed tight from that 26th day that night was what was burning. 
The water got on there, and made a regular, you may say, pancake, 
and the heat dried it, and the crust got tight to the railing there, 
and laid underneath it there, and fire burned that crust. There 
was no dirt burning,only these crusts were burning,—the paste made 
out of the dextrine and the water. When I got out the first row, 
we moved up the second, and Dr. Behr took hold of the hose then, 
and got into the second, and probably, or so it seems to me, he 
must have got a little too high or too low, ard some water got on 
top, and threw some of this dextrine off, and raised a dust, and that 
stuff struck the fire below, and that brought the explosion. * * * 
On the night of the 25th I was called at 11 o’clock. I was told 
the fire was there at nine o’clock. I believe the engines and the 
firemen put the fire out on the night of the 25th. On the morn- 
ing of the 26th there was one crust that was burning. I saw 
that crust. I took a pail,—a tin pail,—and got water on that crust, 
and drowned it. * * * The pans were taken out on the morn- 
ing of the 27th. They were not spoiled. It was cooked all right, 
but the fire had been all over the kiln until [as far as] the top; 
and on top we found trays that were burnt, and there was nothing 
left but a little bit of coals,—what you get after you burn paper,— 
on the top of the kiln.” 

Again, Dr. Behr testifies: “When I opened the door there was not 
a sudden burst of flame. The flame was like a hard coal fire burn- 
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ing in a furnace; just a little flickering flame; not like charcoal. It 
was a clear flame. Two days before there was a fire there, and we 
certainly thought that the water would do away with all tendency 
to further catching fire. It was just like a paste, and I got it all 
over my boots. That was cleaned out. The acctimulation that was 
left was very little, but it was enough to catch fire. It must have 
come from the spilling out of the pans as they were shoved in there. 
The starch is put in there in a dry shape us powder. It does not 
become hard when heated. It can be changed into a dextrine at a 
high temperature, like they do it in Europe, and quickly changed; 
or by the use of low temperature, or by steam, like we do it, and 
take more time. After having had the experience, I can say now 
I could have prevented the explosion if I hadn’t opened the kiln, 
If the fire could have been confined to the kiln only, the damage 
would have been slight. There would not have been any explosion. 
Hobbold notified me of the fire about six o’clock on the twenty-sev- 
enth of March, and I came down to the dextrine room, and had the 
kilns opened. There was a fire underneath, five or six or eight 
inches high, and underneath the coils of the pipes. Hobbold had 
played the stream from the extinguisher possibly about half a min- 
ute or so before I became unconscious. When I first noticed the 
fire under the pipes in the kiln, I directed Hobbold to put the water 
on the fire with the Babcock fire extinguisher. We had had ar 
experience two days before in putting out a fire in that manner. 
I was not there. It was in the night, and they had put it out read- 
ily. I thought the easiest way to put it out was with the Babcock 
extinguisher. The explosion in the dextrine kiln originated from 
the fire. It was not sufficient to cause the destruction: but it was 
communicated then to the room above, and caused an explosion and 
destruction of the building. There must have been a second ex- 
plosion in the rooms up stairs.” 

From the testimony and the findings it seems quite clear that 
the proximate and legal cause of the disaster was this persistent 
and dangerous fire, originating in the kilns, and progressing to a 
final destruction to the buildings, and that the explosion was a 
consequence of the fire, marking a stage in its progress. After the 
explosion the testimony shows that the fire continued, destroying 
the debris of the building; so that the eniire result is traceable 
to the fire in the kilns as the efficient cause. There is nothing 
more common, wheu a fire is once in progress, than for explosions 
to take place as a result of the fire, and as a part of it. These ex- 
plosions may add very materially to the destruction of property, 
but it would be to lose sight of a plain principle to attribute the 
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loss in such cases to the explosion as the proximate cause. The 
explosion may be the proximate cause in the literal sense of its being 
the next, nearest, or immediate cause, but not in the legal sense 
of being the real and efficient cause, where there is a concatenation 
of causes and effects, each successive effect becoming in turn a 
cause. The rule applicable here is the one laid down by Mr. Jus- 
tice Strong in Insurance Co. vs. Boon, 96 U.S.,117: “The proxi- 
mate cause is the efficient cause,—the one that necessarily sets the 
other causes in operation. The causes that are merely incidental 
or instruments of a superior or controlling agency are not the 
proximate causes and the responsible ones, though they may be 
nearer in time to the result. It is only when the causes are inde- 
pendent of each other that the nearest is, of course, to be charged 
with the disaster.” Here the fire was the cause of the explosion, 
which played its full share in producing the wreck, the fire again 
getting in its work after the explosion took place. As was said 
by Mr. Justice Cushing, in the leading case of Scripture vs. Insurance 
Co., 10 Cush., 356: “If, then, a combustible substance in the process 
of combustion produces explosion also, it is not easy to perceive 
why, of the two diverse but concurrent results of the combustion, 
the one should be ascribed to tire any less than the other. The 
plain fact here is the application of fire to a substance susceptible 
of ignition, the consequent ignition of that substance, and immediate 
damage to the premises thereby. It is no sufficient answer to say 
that some of the phenomena produced are in the form of explosion. 
All the effects, whatever they may be in form, are the natural results 
of the combustion of a combustible substance; and, as the combus- 
tion is the action of fire, this must be held to be the proximate and 
legal cause of all the damage done to the premises of the plaintiff.” 

Nor is it any answer to say that the explosion would not have 
happened if the fire had been better managed, and the door of the 
kiln been kept closed. The attendants, perhaps, did not choose the 
best and safest method of extinguishing the flames, but they acted 
in good faith, and thought they were doing the best that could be 
done. Suppose a fire had caught in any other place inside the 
building, and in trying to extinguish it an attendant had, in the 
excitement of the moment, caught up a bucket of crude petroleum, 
supposing it to be water, and had cast the contents upon the 
flames, and an explosion had resulted, destroying the building, 
there could be no question in such a case but that a fire-insur- 
ance company would be liable as for a loss by fire, although it 
might be reasoned that, but for such mismanagement, the fire 
might have been subdued. This case is not different in principle 
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from the one supposed. In either the controlling cause of the loss 
is the fire. If the explosion was the immediate cause of the greater 
damage, the fire was the cause of the explosion, the cause of the 
cause. It will frequently happen in the case of a fire that the 
greater part of the damage is caused by water applied in efforts to 
extinguish the flames; yet it has always been held that the legal and 
efficient cause of such damage is the fire, and insurers against fire 
are held for it. The rule laid down by the court in Scripture vs. 
Insurance Co. is the one that has been generally followed, and is 
applicable here, namely: “That where the effects produced are the 
immediate results of the action of a burning substance in contact 
with a building, it is immaterial whether these results manifest 
themselves in the form of combustion or explosion or both com- 
bined. In either case the damage occurring is by the action of 
fire, and covered by the ordinary terms of a policy against loss by 
fire.” 

This principle has been frequently, and we think generally, acted 
upon since. It governed in the case of Washburn vs. Insurance Co., 
decided by Judge Swing. To the same effect are Washburn vs. 
Insurance, 2 Flip., 664, decided by Mr. Justice Swayne of the su- 
preme court; Washburn vs. Artisans’ Ins. Co., Same vs. Pennsylvania 
Ins. Co. (Cir. Ct. W. D. Pa.), 9 Pittsb. Leg. J. (N. 8.) 55; 9 Ins. L. 
J., 68, 424, 761. These decisions, though made in the circuit courts, 
have never been overruled, and are sound in principle. The same 
principle is recognized and adopted by the best text writers on 
the subject. Philips, in his work on insurance (section 1097), says 
“the maxim ‘causa proxima spectatur,’ affords no help in these 
cases, but in fact is fallacious; for, if two causes conspire, and one 
must be chosen, the more scientific inquiry seems to be whether 
one is not the efficient cause, and the other merely instrumental or 
merely incidental, and not which is nearest in place or time to the 
consummation of the catastrophy.” And at section 1132, he says: 
“In case of the occurrence of different causes to one of which it is 
necessary to attribute the loss, it is to be attributed to the efficient 
predominating peril, whether it is or is not in activity at the con- 
summation of the disaster.” The rule is well stated by the Supreme 
Court of Michigan in Brady vs. Insurance Co., 11 Mich., 425. They 
say: “This contract of insurance is one of indemnity against loss by 
fire, and the whole loss of which the fire is the actual cause is with- 
in its terms to the extent of the indemnity promised. Much is said 
by judges of the proximate and remote cause of the loss, and the 
distinction was very elaborately discussed by counsel in the present 
case; but, after careful consideration, I must confess that to my 
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mind the word ‘proximate’ is unfortunately used, and serves often 
to mislead the inquirer, and to produce misapprehension of the real 
rule of law. That which is the actual cause of the loss, whether 
operating directly or by putting intervening agencies—the operation 
of which could not be reasonably avoided—in motion, by which the 
loss is produced is the cause to which such loss should be attributed. 
If, in the effort to extinguish fire, property is damaged or destroyed 
by water, the water may be said to be the proximate cause of the 
injury or destruction; yet in no just sense can it be said to be tne 
actual cause. That was the fire. The fair and reasonable interpre- 
tation of a policy of insurance against loss by fire will include with- 
in the obligation of the insurer every loss which necessarily follows 
from the occurrence of the fire, to the amount of the actual injury 
to the subject of the risk, whenever that injury arises directly and 
immediately from the peril, or necessarily from incidental and sur- 
rounding circumstances, the operation and influence of which could 
not be avoided.” 

In Insurance Co. vs. Foote (22 Ohio St., 340), the same principle is 
carried out. There the action was upon a fire-insurance policy 
which provided that the company should not be liable for any loss 
or damage occasioned by or resulting from any explosion whatever, 
whether of steam, gunpowder, camphene, coal oil, etc. It appeared 
that an explosive mixture of whiskey vapor and atmosphere had 
come in contact with the flame of a gas jet, from which it ignited, 
and immediately exploded, whereby a fire was set in motion, which 
destroyed the property. It was justly held that the explosion was 
the cause of the loss, and that the company was not liable. The 
court say on page 339 that: “It is true that the explosion was 
caused by a burning gas jet, but that was not such a fire as con- 
templated by the parties as the peril insured against. The gas jet, 
though burning, was not a destructive force, against the immediate 
effects of which the policy was intended as a protection, although it 
was a possible means of putting such destructive force in motion; 
it was no more the peril insured against than a friction match in the 
pocket of an incendiary.” 

This was but carrying out the principle adopted in all the cases 
that we must look to the efficient or proximate cause to determine 
the responsibility for the disaster. And on page 351 the court say: 
“That a loss other than by combustion, resulting from an ex- 
plosion, when the explosion itself is caused by a destructive fire 
already in progress, comes within the general risk of a policy against 
fire only, is a doctrine not only reasonable in itself, but is sustained 
by authority.” 
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See, also, Waters vs. Insurance Co., 11 Pet., 225, opinion by Judge 
Story; Scripture vs. Insurance Co., 10 Cush., 357; Millaudon vs. In- 
surance Co., 4 La. Ann, 15; Insurance Co. vs. Corlies, 21 Wend, 367. 

The conclusion we have reached is that the policy sued upon con- 
tains no indemnity against loss by fire, and that the damage to 
the premises of the defendant in error was caused by fire, and that 
the loss was properly a fire loss. Judgment reversed, and the cause 
remanded, with directions to the circuit court to enter judgment 
of no cause of action, and for costs in favor of the plaintiff in error. 

Mr. Justice Harlan is not present, but he participated in the 
hearing and decision of this case, and concurs in this opinion. 


SUPREME COURT OF SOUTH CAROLINA. 


STEPP 
vs. 


NATIONAL LIFE AND MATURITY ASS’N, or WasHINGTON.* 


Payment of a life policy was refused on the ground that it had been canceled 
for nonpayment of a note. 

Held, That an admission in the answer of allegations of the receipt of the 
premium note, the delivery of the policy and its nonpayment, render their 
proof unnecessary. 

Evidence of a party who never saw the insured is not admissible to prove the 
terms on which the policy was delivered and the presentation of the 
premium note to insured for payment. The evidence of such a party who 
never had any communication from the insured is not competent to show 
the consideration on which the policy was delivered, or the agreement as 
to the effect of nonpayment of the note, where no reference is made to the 
note in the policy or application nor in the note as to forfeiture; nor may 
such witness testify as to whether the policy was in force at the time of 
death. 

It was not error to exclude evidence of insolvency at the time of giving the 
premium note where the question of insolvency was not in issue. 

The certificate of a probate judge of a single county does not prove that there 
was no administration. 

Evidence of conversations with the agent procuring the insurance is admis- 
sible as a basis for contradicting such agent. 

The payment of quarterly dues and assessments in advance may be waived by 
the acceptance of a note for a year’s payments, and an unconditional re- 
ceipt for such note will amount to payment and maintain the policy in 
force. 

The failure to pay such note at maturity will not forfeit the policy in the ab- 
sence of a provision to that effect. 

Where the policy provides that any sum due thereon should be deducted, such 
note with interest should be deducted from the amount due in an action 
on the policy, though no counter-claim be made therefor. 


* Decision rendered, Oct. 28, 1892. 
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The rate of interest is that which rules at the place of payment, and not at the 
place of suit. 


Refusal to furnish blank proofs of death and notification of resistance to the 
claim are waiver of proofs of death. 


Various questions of practice considered and ruled on. 


Isaac M. Bryan, for Appellant. 
Benet, McCotxrover & Parker, for Respondent. 
Pops, J. 


On the 5th day of June, 1889, James M. Stepp applied to the de- 
fendant for a policy of insurance for $2,000, and on the 10th day of 
June, 1889, a policy was issued to him, payable to the plaintiff. On 
the 2d day of April, 1890, James M. Stepp died. Upon application 
to the defendant for the blank forms upon which to make up proofs 
of loss, defendant declined to furnish such forms, and in the letter 
dated 17th April, 1890, gave as the reason therefor that the policy 
in question had been canceled by the defendant on 1st December, 
1889, and it was unnecesary to forward proofs of Joss. On the 4th 
day of February, 1891, an action was brought by the plaintiff in the 
Court of Common Pleas for Greenville County against the defendant 
to recover the amount of the loss under said policy of insurance. 
The complaint alleged, among other things, that her husband and 
the father of her little children had heen duly insured for her benefit 
to the amount of $2,000 by the defendant, and, in lieu of the cash 
to be paid for said policy, had accepted the promissory note of her 
said husband for the sum of $44.36, payable on or by the 1st De- 
cember, 1889, in full of the first year’s quarterly dues and assess- 
ments of said company under said policy of insurance; that, upon 
the execution by her husband of said promissory note, the agent of 
said defendant gave her said husband a receipt for the said sum of 
$44.36 in full advance yearly payment for a $2,000 policy in defend- 
ant’s company, and that such receipt contained a refunding clause to 
the effect that, “if the application should be rejected at the home of - 
fice, the amount paid as above will be refunded,” which receipt was 
in plaintiff's possession; that thereafter the defendant issued and de- 
livered the policy for $2,000 in plaintiff's hands as the beneficiary 
named therein, which was exhibited with the complaint as a part 
thereof, and as Exhibit A; that such defendant had been notified 
promptly of the death of her husband, which occurred on 2d April, 
1890, but defendant refused to forward provfs of loss, claiming that 
such policy had been canceled; that both her husband and herself 
had complied with all the conditions and stipulations required of 
them by said policy or contract of insurance; that defendant had 
not paid said $2,000, or any part thereof; and that the same, with 
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interest from ninety days after the death of her husband, at 7 per 
cent interest per annum, was now due. Judgment therefor was 
prayed. The defendant, by answer, admits the execution of the ap- 
plication for insurance, together with the execution of the note for 
the one vear’s annual premium; that the policy was duly issued; that 
the copy thereof, with the complaint, is correct; that the receipt 
was given; that the note was received by defendant; that the policy 
has not been paid; that notice was received of the death of the in- 
sured, and that defendant refused to forward blank forms for proof 
of loss; that the death loss has not been paid. But the answer de- 
nies all liability to pay the loss, and insists that the policy in ques- 
tion was canceled by the defendant on the 1st December, 1889, 
because the payment of the note by the deceased on the lst Decem- 
ber, 1889, was a condition to its continued existence after that date, 
and that such condition was included in the policy itself, in the note, 
and in the agreement of the insured with the defendant, and the as- 
sured, having failed and refused to pay such note at that date, was 
notified that the policy was canceled. The cause came on to be 
heard before Judge Witherspoon and a jury at the July term, 1891, 
of the court at Greenville. After plaintiff had closed, defendant 
moved for a nonsuit because the plaintiff had not introduced the 
policy of insurance. The circuit judge allowed plaintiff to do so, and 
refused the motion. The defendant introduced testimony. The cir- 
cuit judge withdrew the cause from the jury, deciding himself for 
the plaintiff. After judgment was entered, defendant appealed. 
While the grounds are numerous, yet, in order to be conscious of 
having considered every one of the many errors here presented, we 
will reproduce the same:— 

“ Exceptions to rulings: (1) The presiding judge erred in refus- 
ing to grant a nonsuit, because (a) the execution and delivery of the 
alleged receipt for premium note, offered in evidence, was not proved ; 
(b) the execution and delivery of the policy offered in evidence was 
not proved; (c) there was no proof that the policy had not been 
paid; (d) the presiding judge permitted plaintiff's attorneys to put 
the policy in evidence after plaintiff's attorneys announced that they 
had closed, and after argument by defendant’s attorney for nonsuit, 
and without proving the execution and genuineness of said policy; 
(e) the presiding judge erred in ruling that the fact that plaintiff 
held the policy raised the presumption that the terms had been com- 
plied with. (2) The presiding judge erred in striking out the 7th, 
9th, 11th, 12th, 18th, and last (21st) direct interrogatories, and the 
answers responsive thereto, inasmuch as the evidence related to and 
explained why the policy had not taken effect because of the failure 
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of plaintiff to perform certain conditions precedent, to wit, the pay- 
ment of certain dues and the note given for premium. (3) Tue pre- 
siding judge erred in permitting plaintiff’s attorneys to strike out 
the 22d, 23d, 24th, 25th, 26th, 27th, 31st, 33d, 35th, and 36th cross- 
interrogatories and the answers responsive thereto, inasmuch as, the 
witness having answered said cross-interrogatories, defendant be- 
came entitled to the benefit of the said answers. (4) The presiding 
judge erred in refusing to permit the defendant to prove the insol- 
vency of plaintiff’s husband at the time of the execution of the note 
given for premium. (5) The presiding judge erred in permitting 
plaintiff to introduce evidence of a conversation with one Epps, and 
with one Martin, inasmuch as said parties were not privies to the 
contract of said defendant with said plaintiff. (6) The presiding 
judge erred in discharging the jury impaneled in the cause, because 
there was no consent of the several parties to the said action, as 
provided by law, to such discharge of the said jury. (7) The pre- 
siding judge erred in allowing plaintiff's attorneys to formulate and 
write the decree in the cause, because by law the presiding judgeis 
charged personally with the duty and responsibility of finding the 
conclusions of law and fact in the cause.” 

« Exceptions to decree: (1) The presiding judge erred in filing 
a general decree in the cause, inasmuch as the case was one for the 
recovery of money only, with issues of fact arising upon the plead- 
ings, and there being no submission of the cause, by the several par- 
ties to the action, to the presiding judge for his decision in writing, 
filed with the clerk, or orally, with entry of same in minutes of court, 
as required by law. (2) Because, even if the presiding judge had 
the power to file a general decree in the cause, the same is void, and 
a nullity, inasmuch as (a) it is impossible to ascertain, with certainty, 
from the decree, what are the conclusions of law; (b) because the 
conclusions of fact and conclusions of law are not found at all; (c) 
because the conclusions of fact and conclusions of law are not found 
separately, as required by law. (3) Because the presiding judge 
erred in stating in the decree that defendant’s counsel insisted upon 
it, the case being tried and determined by the court alone; and that 
defendant’s counsel moved that the case be withdrawn from the jury, 
and be tried by the court, stating that it now appeared that there 
were no issues of fact upon which the jury were called upon to pass, 
and at the close of the testimony the same motion was renewed, in- 
asmuch as the said statements are inaccurate, inferential, and are 
not supported by the evidence in the cause, the official stenographer’s 
report of the trial, and the minutes of the court, and because, as 
stated, tend to mislead the supreme court, and put a construction 
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upon what was actually said and done by defendant’s counsel dif- 
ferent from that intended by defendant’s counsel. (4) The presiding 
judge erred in stating in the decree that he (defendant’s counsel) 
admitted that all of the allegations controverted by the answer had 
been proved: 1. Because no such admission was made by defendant’s 
counsel. 2. Because there is no evidence to support such statement; 
and, further, because there is nothing in the record to support such 
statement. (5) The presiding judge erred in stating in the decree 
the company kept the note, or rather their agent did, because such 
statement is not supported by the evidence in the cause, in so far as 
it is meant that the agent kept the note. (6) The presiding judge 
erred in decreeing for the plaintiff, because it nowhere appears from 
said decree that at the time of the application for the policy and at 
the time of the issuing the same, the said plaintiff was the wife of 
the deceased, J. McCullough Stepp. (7) The presiding judge erred 
in stating in the decree that there was no provision either in the 
note or the policy to the effect that, if the note was not paid at ma- 
turity, the policy should be canceled, because said statement is not 
supported by the evidence or the policy. (8) The presiding judge 
erred in holding ‘that the note of James McCullough Stepp was pay- 
ment in full of the first year’s quarterly dues and assessments under 
the said policy, and that it was so accepted by the company,’ be- 
cause the question in the cause is not simply one of payment, but of 
actual payment, and because said note was accepted with the dis- 
tinct agreement that the policy should be void, if said note was not 
paid at maturity, to wit, on the Ist day of December, 1889. (9) The 
presiding judge erred in holding ‘that the provisions of the policy 
to the effect that the policy should not take effect until the first 
premium was actually paid was waived by the company when they 
accepted the note, issued the policy, and put it in force,’ because: 
1. The mere taking of the promissory note was not a waiver or abro- 
gation of the terms of the policy, unless it (the waiver) was so de- 
clared or expressed either in the policy or the note. 2. Because 
the said policy was never in force; one of the terms thereof—actual 
payment of certain precedent dues—never having been complied 
with. 3. Because the plaintiff, having based her right to recover in 
the complaint by alleging payment of premiums, cannot now claim 
to recover by attempting to prove waiver of premiums. (10) The 
presiding judge erred in holding that the contract of insurance had 
taken effect from the 5th June, 1889, to the 5th June, 1890, and that 
the provisions in said policy respecting forfeiture upon the nonpay- 
ment of dues relates to the payment of premiums other than those 
covered by the said note, because: 1. The contract of insurance 
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never took effect, the precedent condition of actual payment of cer- 
tain dues never having been performed. 2. Because the clause of 
ferfeiture relates to all dues. (11) The presiding judge erred in de- 
creeing for the plaintiff the sum of two thousand one hundred and 
fifty 26-100 ($2,150.26) dollars, because: 1. By the terms of the 
policy no interest was due on the amount of the risk ($2,000), two 
thousand dollars, inasmuch as no proof whatever and no satisfactory 
proof of the death of said insured was ever made and forwarded to 
the office of said association defendant in the city of Washington, 
D. C., and no evidence of death submitted until the trial of the cause 
on the 31st day of July, 1891. 2. Upon the theory that the plain- 
tiffs are entitled to recover, the unpaid note of James McCullough 
Stepp given for premium, and surrendered at the trial of this cause, 
should have been deducted from amount of the policy. 3. Even if the 
plaintiff is entitled to recover interest, by the terms of the policy (if 
any interest should become due), the same was to be calculated at 
the rate of (6) six per centum per annum, whereas in the decree the 
same is calculated at the rate of (7) seven per centum per annum. 
(12) The presiding judge erred in not holding and adjudging that 
the first dues and premiums were not actually paid, and that policy 
never took effect. (13) The presiding judge erred in not holding 
and adjudging that the said policy became forfeited for nonpayment 
of the dues therein mentioned, and the note given for the premium, 
and that the same was duly and legally canceled, and was not in 
force at the time of the death of the said Stepp, on the 2d of April, 
1890. (14) The presiding judge erred in attaching any importance 
(as stated in the decree) to the retention by the company of the note 
given for premiums, after maturity, inasmuch as the note had never 
been negotiated, was brought into the court at the trial of the said 
cause, and formally surrendered to plaintiff's attorneys, and because 
formal notice had been given to the party of the cancellation of the 
policy. 

“Exceptions to judgment: (1) The presiding judge, the clerk 
of the Court of Common Pleas for Greenville County, and the plain- 
tiffs attorneys erred in finding and stating in the judgment entered 
herein on the 21st day of August, 1891, that a trial by jury having 
been duly waived in said cause, and because said judgment contains 
said erroneous statements, to wit, trial by jury having been duly 
waived in said cause; inasmuch as there is no evidenceto support such 
statement or finding either in the record in the cause, the official 
stenographer’s report of the trial of the cause, or the minutes of the 
court. (2) Because the judgment herein is not officially signed by 
the clerk of the Court of Common Pleas of Greenville County.” 
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In our consideration of the several grounds of appeal we will 
adopt the classification and mode of distinguishing the same of the 
appellant :— 

EXCEPTION TO RULINGS. 

1. (a) It is a cardinal rule that whatever is asserted in the com- 
plaint and admitted in the answer is no longer an issue to be proved. 
Here the plaintiff in her complaint alleged the receipt for the prem- 
ium note, and the defendant in its answer admitted the same. Hence 
there was no error in the circuit judge not requiring the same to be 
proved, and on that account nonsuit should not have been granted. 

(b) The same statement made in our consideration of a applies to 
b, for the execution and delivery of the policy in question was as- 
serted in the complaint and admitted in the answer. ‘this suggestion 
of error cannot be sustained. 

(c) It was also asserted in the complaint and admitted in the an- 
swer that the policy had not been paid. There was no error bere. 

(d) The decisions of this court have established the right of the 
circuit judge to admit the proof of facts after a motion for nonsuit 
had been based upon the absence of such facts in the testimony. 
Therefore the circuit judge was invested with such discretion, and 
its exercise would not have been error; but in this case it was not 
necessary to introduce the policy, for it was incorporated in the 
complaint as a part thereof, as Exhibit A, and was admitted by de- 
fendant’s answer, and such unnecessary admission by the circuit 
judge would furnish no substantial ground for exception. 

(e) There was no error in the circuit judge ruling that the posses- 
sion of the policy by the plaintiff, who was the beneficiary thereof, 
raised the presumption that the terms had been complied with. 
This position of the circuit judge in no wise impinged upon the de- 
fendant’s right to destroy by proof the effect of such presumption. 

2. One of defendant’s witnesses, George E. Eldridge, of Washing- 
ton City, D. C.,was examined by commission. Certain interrogatories 
in chief were objected to by the plaintiff. One of these was the sev- 
enth, couched in these words: “ What were the terms and conditions 
upon which the said policy was issued and delivered?” The answer 
was: “Upon the warranty of the truth of the statements made in 
the application, upon the condition of the actual payment of the first 
payment while the applicant was in as good health as when applica- 
tion was made, and upon the condition that a certain promissory 
note given by him in payment of the first annual premium should 
be made on or before the first day of December of the then current 
year.” The pertinency of the objection to this question, and its an- 
swer by the witness, is shown by the fact that this witness never 
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saw Stepp, the assured; that all that passed between the assured 
and the defendant was through one Norris, its agent, and witness of 
his own knowledge knew nothing of what did take place between the 
assured and said Norris. Therefore, if Norris repeated what took 
place between the assured anil himself, it would not be competent 
for this witness to detail it; it would be “ hearsay.” Hence the judge 
did not err in striking out the question and answer. Another in- 
terrogatory in chief objected to by plaintiff was the ninth, in these 
words: “State whether the said note was presented for payment 
at maturity, and whether the same was paid?” Answer: “It was 
presented for payment at maturity, and was not paid.” This wit- 
ness was in the city of Washington, D. C., while Stepp, the assured, 
resided continuously in Laurens County, in this state. The note 
given by Stepp for the annual premium, which note matured Ist 
December, 1889, was sent by defendant to Norris, its agent, for pre- 
sentation. Witness was not in this state when note matured, and 
was not present at any demand for payment. Of course, this testi- 
mony was incompetent. The circuit judge did not err. The next 
objection relates to rejection of eleventh interrogatory: ‘State the 
consideration upon which the said policy was delivered to the said 
Stepp?” Answer: ‘That the note given for the first annual pay- 
ment should be paid on or before the first day of December of that 
year.” The policy was silent as to this note, as was the application 
for the insurance; the note was silent in its terms as to any for- 
feiture; no letters were received by the defendant from the assured; 
the local agent, Norris, alone saw the assured. Under these circum- 
stances, how could this witness testify as required? He could not 
interpret the papers, for they were before the court, and spoke for 
themselves. He could not tell what Norris knew. The question 
and its answer were properly disallowed. The next objection covers 
the twelfth interrogatory and answer: “ What was the agreement 
as to the effect upon said policy if the said note was not paid at ma- 
turity ?” Answer: “That the policy should cease to be in force.” 
Now, as before remarked, there was no agreement in writing as 
to this note, so far as the effect of its nonpayment at maturity upon 
the policy was concerned. No communication was had by this wit- 
ness with the assured in reference thereto. Therefore it was not 
competent to hear his testimony that ussumed to bear upon this 
matter. The circuit judge did not err. The objection to the 
eighteenth interrogatory is next: ‘‘ Was the said policy in force at 
the alleged time of the alleged death of the said Stepp, to wit, April 
2,1890?” Answer: “It was not in force at said date.” It was es- 
tablished that the defendant held the note of assured; assured held 
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the policy and a separate receipt for the payment of the first annual 
premium. It was therefore incompetent for this witness to give his 
opinion upon the question of law involved and growing out of such 
a state of facts. Lastly, as to the twenty-first interrogatory: ‘Do 
you know of anything concerning the matters in question that may 
tend to the benefit of the defendant. If yea, declare the same fully 
and at large, as if you had been particularly interrogated concern- 
ing the same?” Answer: “AlJl premiums on policies issued by the 
company (or association) are payable in cash, and no agent is au- 
thorized to take anything but cash in payment of such premiums, 
and this condition is set forth plainly and fully in each contract is- 
sued by the company. In special cases, when the applicant repre- 
sents that at the time it is inconvenient for him to pay the money, 
as a matter of accommodation and favor to him he is allowed, with 
the approval of the home office, to give a short-time note. The 
agent is always instructed, in such cases, to have the applicant fully 
understand that the continuance of the insurance depends upon the 
payment of the note, and that. the taking of it is a special act of favor 
to him. Upon the failure of the payment of a note so taken, as upon 
failure to pay any premium, the insurer is notified of the cancellation 
of his policy, and is given the opportunity, if he will sign a warranty 
as to the condition of his health and make immediate payment, ap- 
plying at the same time for reinstatement of his insurance, to have 
the same put in force again. In the great majority of cases, when 
the lapsed policyholder does not wish to reinstate his insurance, the 
home office receives no reply to this notification. Generally our 
course of business in relation to a note is to send it, before maturity, 
to the agent, with instructions to use every effort for its cancellation, 
especially for the reason that, as the agent’s compensation for his 
work depends upon the payment of the note, he is the person who 
would most likely collect it if it was collectible. This was the course 
adopted in the case of the note of Mr. Stepp.” Neither party to the 
appeal have developed with much care an attack on the one side, 
or a defense on the action of the ruling of the circuit judge in this 
particular. A little care bestowed upon this matter will disclose the 
real objection here to consist in the attempt on the part of the wit- 
ness, in his answer, to inject irrelevant matter into the testimony, 
and, of course, that is not to be desired, or admitted, if objection is 
made. 

3. This ground of appeal has reference to certain cross-interroga- 
tories, and the answers in response thereto, which, on motion of 
plaintiff's attorneys, the circuit judge ordered stricken from the tes- 
timony. The ground upon which this action of the circuit judge is 





112 Supreme Court of South Carolina. | Feb., 


defended is that certain interrogatories in chief were objected to by 
the plaintiff at the time the same were submitted, because they 
would enable the witness to introduce “hearsay ” testimony, and the 
cross-interrogatories were only submitted by the plaintiff to this 
witness in case the circuit judge should hold the interrogatories in 
chief competent. This was very proper. And, of course, when the 
circuit judge held that the questions in chief were incompetent, it 
became necessary for the plaintiff to move to strike the answers to 
his cross-interrogatories from the testimony. 

4. The question of the insolvency of the assured at the time he 
made his promissory note was not an issue in the case, and the cir- 
cuit judge was not in error in refusing to permit testimony as to such 
insolvency to be introduced. Besides, the character of the testimony 
offered was not decisive of such issue. That there was no adminis- 
tration upon Stepp’s estate could not be proved by a certificate of a 
judge of probate of one county in a state to that effect. Nor would 
a certificate from one county auditor of the property returned by 
assured for taxation do so. There was no error here. 

5. The testimony of the witnesses Epps and Martin was admitted 
by the circuit judge as laying the basis of a contradiction of defend- 
ant’s witness, Norris. There was no necessity, from this standpoint, 
that any privity on their part to the contract of plaintiff and defend- 
ant should exist. There was no error here. 

6. Whenever it is determined by the circuit judge thata cause is to 
be withdrawn from the jury charged with the trial thereof, the jury 
must be discharged. The power of the circuit judge, under the law, 
to take a case from the consideration of the jury, will be discussed 
hereafter, under the next head, “ Exceptions to Decree,” under sub- 
division 3 thereof. 

7. This exception suggests error in the circuit judge in allowing 
the plaintiff's attorneys to prepare the decree that he signed. It is 
admitted that, after hearing the cause, the circuit judge announced 
in open court that he decided in favor of the plaintiff, and afterwards 
requested the attorneys of the winning side to formulate the de- 
cision. We can see why the appellant should prefer that the trial 
judge should write cut his own decision. It might be that the state- 
ments of such judge, if announced in his own words, might be more 
in accordance with appellant’s interests. But we are at a loss to see 
how this court can interfere. The judge decided for himself. Such 
decision involved the solution, against defendant, of all the issues 
involved in the action. The decision, as prepared, was adopted by 
the trial judge. If we are correctly informed, the duty of formulat- 
ing the provisions of a decree is frequently devolved upon attor- 
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neys, after the principles upon which such decree is to be fashioned 
are previously announced by the court, in the Circuit Court of the 
United States. It is true, there the judges scan such prepared de- 
cree with a great nicety. So, we are obliged to conclude, the circuit 
judge did in the case at bar. We must therefore overrule this 
ground of appeal. 

EXCEPTIONS TO DECREE. 


1. That the law provides for the hearing of a cause and its de- 
cision by the circuit judge in certain instances, without the assist- 
ance of the jury, there is no doubt. The Code of Civil Procedure 
of this state lays down the requirements to be observed in such 
cases with great care: “Sec. 228. Trial by a jury in the court of 
common pleas may be waived by the several parties to an issue of 
fact in actions on contract, and with the assent of the court in other 
actions in the manner following: (1) By failing to appear at the 
trial; (2) by written consent in person or by attorney, filed with the 
clerk; (3) by oral consent in open court entered in the minutes.” 
It must be apparent from reading this section that provision is here 
made for the trial of a cause by the court rather than a jury in two 
classes of cases: First, where the parties to an action where there 
are issues of fact on a contract either fail to appear at the trial, or 
by written consent in person or by attorney filed with the clerk, or 
by oral consent in open court, entered in the minutes; and, second, 
in actions other than on contracts, with the assent of the court. We 
interpret this statutory provision as denying to the judge the power, 
of his own motion, to withdraw the trial of issues of fact in actions 
on contracts from a jury. This right in the circuit judge can only 
be exercised in the manner pointed out by the statute. The difficulty 
to the appellant in presenting this question arises from his own act. 
This difficulty on his part arises from some positive action on his 
part whereby it is asserted by the respondent he has concluded him- 
self from raising any questions touching the conduct, in this instance, 
of the circuit judge. It sometimes happens, that a circuit judge, on 
the motion of the appellant in the court below, rules a question to 
be competent, when in law such question is not competent; or 
charges a request as the law in the case, when such request is not 
the law. In such instances, the appellant is denied the right to can- 
vass the correctness of such rulings of the circuit judge. In such 
instances it is said the appellant has established, for the purposes of 
his action alone, that as law which in reality is not law. Now, let us 
examine that part of the case to which no exception has been taken 
by appellant as to its accuracy. The appellant here stands upon the 


notes of the stenographer that are a part of the case. In those notes 
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we find this language: ‘“ Mr. Bryan submitted that there was noth- 
ing in this case to go to the jury;” when the circuit judge overruled 
appellant’s motion for a nonsuit and used this language: ‘And let 
the case go to the jury.” To this Mr. Bryan excepted. “ Mr. Bryan: 
I object to the case going to the jury, on the ground that the court 
errs in submitting it to the jury.” “The argument commenced. Mr. 
Bryan, for the defendant, objected to the issues going to the jury, 
as it was a case for the judge.” ‘“ Mr. Parker [plaintiffs attorney] 
then addressed the jury. At the conclusion of his remarks Mr. Bryan, 
for the defendant, addressed the jury. While in the midst of his 
remarks to the jury, the presiding judge stopped Mr. Bryan, and re- 
quested argument on the question whether the issues were for the 
court. The question was then argued by counsel for both plaintiff 
and defendant. Messrs. Parker and McCullough, for the plaintiff, 
contended that there were issues to be submitted to the jury, and 
objected to the case being withdrawn from the jury. The judge 
overruled the objection and announced that he would decide the 
the case himself. Messrs. Parker and McCullough, for the plaintiff, 
asked that exceptions to the discharge of the jury be noted.” Now, 
does it not appear from these quotations from the case, as limited 
to the stenographer’s notes, that the attorney for appellant, in the 
court below, raised the very request that the case be heard by the 
judge without the aid of the jury? But the case, as amended by 
the court, shows, in addition, as follows: “ After the reading of the 
pleadings in the cause, defendant’s attorney submitted that there 
were no issues of fact raised by the pleadings which should be left 
to the decision of the jury, and moved that the cause be withdrawn 
from the jury, and be heard and determined by the court alone.” 
Again, after the argument of the cause on its merits before the jury, 
“defendant's attorney renewed his motion for the determination and 
decision of the case by the presiding judge, without the assistance 
of ajury. He offered a written exception to the determination of 
the case by a jury. * * * Immediately upon the announcement of 
the decision of the judge upon this point, defendant’s counsel moved 
that the jury be dismissed, which was done.” It would seem that the 
appellant should be precluded from raising this question now. The 
matter suggested, that such decision would give it into the power 
alone of the plaintiff, if he had lost on the circuit, to have a new trial 
on this point, is quite true, but the appellant should remember that 
this course is the result of his voluntary action; and, speaking seri- 
ously, we cannot see how, in the case at bar, any suggestion of mis- 
take in judgment of the appellant in this respect need be made 
or suggested, for, after all, if the jury had remained in charge of 
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the cause, it would have been subject to the rulings on certain 
points of law by the circuit judge which are practically decisive of 
the issues here involved. 

2. The points of difficulty raised by a, , c, under this head, relate 
to the same matter, in different phases, it is true; but it is, practically, 
whether the conclusions of law and fact, respectively, should not 
have been stated separately by the circuit judge. Section 289 of our 
Code does provide: “Upon the trial of a question of fact by the 
court, its decision shall be given in writing, and shall contain a state- 
ment of the facts found and the conclusions of law separately; and, 
upon a trial of an issue of law, the decision shall be made in the 
same manner, stating the conclusions of law.” And this court con- 
fesses it were better that such provisions of the law should be ad- 
hered to. It assists counsel, and enables every one to lay hold of 
the exact apprehensions of issues of fact and matters of law in the 
mind of the trial judge. So far as questions of fact, however, are 
concerned, this court could do nothing, even if such conclusions of 
fact should appear erroneous to us; for this court is without au- 
thority, as it has been repeatedly held in our decisions, to canvass 
such findings, but in the matter of the law points, however, it would 
simplify matters very much. However, this matter is no longer an 
open question in this state, for we have repeatedly held that the pro- 
visions of the-section in question are not mandatory: Joplin vs. 
Carrier, 118. C., 329; Briggs vs. Briggs, 24 S.C.,377. We must 
overrule this ground of appeal in all these phases (a, b, ¢). 

3. We are so much impressed with the earnestness of counsel in 
that portion of his argument relating to this subdivision of his ap- 
peal that we have given it unusual consideration. It is natural for 
counsel in his commendable zeal for his client to regard with seri- 
oushess an apparent injustice to himself. This is proper and praise- 
worthy. Here, however, we would be unable to do aught for the 
appellant, as the law now stands, even if the circuit judge had made 
an unintentional mistake. The circuit judge is invested by law 
with the duty of passing upon any amendments submitted by the 
respondent to the case as prepared by the appellant. The authority 
and responsibility is that of the circuit judge. There must be an 
arbiter provided when counsel fail to agree. The law, recognizing 
the fairness and integrity of the circuit judge, and realizing that he 
can best judicially pass upon events that occurred in his own 
presence and within his own hearing, has imposed this sometimes 
unpleasant duty upon him, and we are powerless in the premises. 
This ground of appeal is dismissed. 
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4. This ground of appeal relates to an alleged error in the finding 
of fact embodied in the decision of the circuit judge. Being such 
an alleged error, we are powerless under the law to pass upon the 
question. Jt is therefore overruled. 

5. The ground of appeal, and the remaining ones under this branch 
of the appeal, where they raise questions as to the correctness of the 
circuit judge on his findings of fact, must all be overruled. Such 
has been the uniform practice of this court. The same line of de- 
cisions, on a similar provision in the act of the United States, passed 
in 1865, whereby, upon the filing in the clerk’s office of a stipulation 
in writing, signed by both parties to an action in the Circuit Court of 
the United States, that a trial of issues of fact are taken from a jury 
and confided to the court, have been maintained: Norris vs. Jack- 
son, 9 Wall., 125; Flanders vs. Tweed, id., 425; Kearney vs. Case, 
12 Wall., 275; Miller vs. Insurance Co., id., 285. Now, it should be 
borne in mind that in this transfer of the duty of a jury to a circuit 
judge the same powers are given to the circuit judge in the state 
court by our own statute that are given to the judge of the circuit 
court by the act of Congress of 3d March, 1865 (13 U.S. St. at Large, 
p. 501). The law points here raised are exceedingly interesting, and 
have evoked in their solution by different courts much learning and 
patient research into the authorities bearing upon principles so im- 
portant in their just decision tv both parties to such controversies. 
Life insurance has increased enormously in the past thirty years, 
and most of the cases decided by the courts of this and the mother 
country have been so decided within that time. We have no inten- 
tion of reproducing very much of the learning on this very interest- 
ing branch of the law, in this opinion, for we are admonished that 
its length is already too great. It may be as well to state, however, 
that, with all the cases bearing on this subject, it presents, in its last 
analysis, the old law of contracts. Its novelty is only in the appli- 
cation of the well-settled principles of the law governing the con- | 
struction of contracts to an old enterprise, that has received a 
wonderful expansion in late years. To justly appreciate the appli- 
cation of the principles of the law here, it is necessary that we should 
state, as briefly as is consistent with clearness, the admitted facts of 
this controversy. 

On the 5th June, 1889, James M. Stepp made his application to 
the defendant company, through its agent, A. E. Norris, for a policy 
on his life for $2,000, for the benefit of his wife, the plaintiff. The 
defendant issued policies upon the lives of its assured upon the plan 
of quarterly dues and assessments, paid in advance. But, at the 
time the application for insurance was forwarded, the promissory 
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note of the assured, Stepp, covering the dues and assessments for 
the year beginning with the 5th June, 1889, and ending the twelve 
months next ensuing, was taken and forwarded to the home office of 
defendant. This note was as follows: 

$42.00. Princeton, S. C., June 5th, 1889. 

On or before the first day of Dec. next date, I promise to pay to the order 
of A. E. Norris, Agt. N. L. & M. Ass’n of Washington, D. C., the sum of 
forty-two dollars, at Princeton, S. C., value received. 

JAMES McCULLOUGH STEPP 

On the same occasion, and as a part of this transaction, the fol- 
lowing receipt was given the assured, Stepp, to wit:— 
$44.36. Princeton, S. C., June 5th, 1889. 

Received of James M. Stepp, forty-four 36-100 dollars, in full of advance 
yearly payment for a $2,000 policy in the National Life and Maturity Associa- 
tion of Washington, D. C. If the application should be rejected at the home 
office, the amount paid as above will be refunded. Should he not receive the 
policy in ten days, he will please inquire for it of the secretary of the home 
office in Washington, D. C. A. E. Norris, Solicitor. 

The policy applied for was issued by the defendant, dated the 
10th June, 1889. By its terms the life of the said Stepp was insured 
for $2,000, payable to the plaintiff, as his wife, ninety days from the 
receipt at Washington, D. C., of satisfactory proof of the death of 
the assured, deducting from the $2,000 all indebtedness of the party 
to the association, together with the balance of any payments that 
would become due under the terms of the policy during the then 
current policy year:— 

Provided that in case the said quarterly dues and assessments shall not be 
paid on or before the several days hereinafter mentioned for the payment 
thereof, at the office of the association, in the city of Washington, or to agents 
when they produce receipts signed by the president or secretary, then, and 
in such case, this policy shall cease and determine, etc. The quarterly dues 
under this policy are two 50-100 dollars, and the quarterly assessments six 
86-100 dollars, the first of which are due and payable upon the delivery of 
this policy, which does not take place until such amounts are actually paid. 


The note given by Stepp for $42 was indorsed by “ A. E. Norris,” 
and also by ‘‘ Geo. J. Easterly, Asst. Sec. the National Life and Ma- 
turity Association.” On the 1st December, 1889, on demand made 
for the payment of the note, the same was not paid. Several other 
applications for payment of the note were made after the lst Decem- 
ber, 1889. On the 28th January, 1890, A. E. Norris, as the agent of 
the defendant, sent the letter, of which the following is a copy :— 


Cokesberry, S. C., Jan. 28th, 1890. 
Dear Sir: Please let me know what you propose to do about your note. 
We fully expected the money on Friday, Saturday, Monday and to-day, but 
have neither money nor explanation. Please let me hear from you to-morrow. 
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If you only knew my condition, Iam sure you would make an effort and pay 
me after I have waited so long. Piease send to-morrow without fail, and 
oblige, Yours, A. E. NorRIs. 

Mr. J. M. Stepp, Honea Path, S. C. 

The assured died 2d April, 1890, and his widow, as beneficiary of 
the policy, sued the defendant. It seems to us that these questions 
are suggested: (1) What was the contract of the parties? (2) 
Was it competent for the defendant to vary the terms of the policy 
so as to substitute an annual premium instead of the quarterly dues 
and assessments, such annual premium to be on credit instead of an 
actual payment thereof, before the policy should be valid to protect 
against the death loss that occurred before the payment? In other 
words, could there be a waiver of these conditions? 

The language of Mr. Justice Bradley, in delivering the judgment 
of the Supreme Court of the United States in the case of Thompson 
vs. Insurance Co. (104 U. S., 258), well expresses the foundation of 
business success in life insurance: “ Prompt payment and regular 
interest constitute the life and soul of the life-insurance business.” 
So we might enunciate rules that regulate and promote success in 
any other business in life. It is in the power of the farmer, the 
banker, the physician, the lawyer, the manufacturer and others to 
discard rules that bring prosperity and success in the business of 
each one named, and substitute others attended with more risk. 
There is no limitation upon their contractual powers so long as they 
move within the limits of the law. Soin the matter of life insurance, 
if the contracts of a life-insurance company seem to fly in the face of 
danger, it is their business. If they choose to attempt to carry on 
their business on a credit in some cases instead of for cash on delivery 
of their policies on the lives of others, it is their right. But let us see 
what the contract in this case was. When and upon what did the 
minds of the assurer and insured meet? When the assured sent for- 
ward his application,accompanied by his note for the annual dues and 
assessments reaching from 5th June, 1889, to 5th June, 1890, for a 
$2,000 policy, and obtained defendant’s receipt for such annual dues 
and assessments for such insurance, that entered into and made up 
his proposition, and on the other hand, when the insurance company 
acted on his application, accepted his note knowing of the receipt, 
and issued and delivered a policy to the assured, did not the minds 
meet,—was not every element of a contract in such transactions en- 
tered into between these parties? It seems so tous. There being 
conditions in the policy hereinbefore recited at variance with a time 
loan to the assured, could they be waived? Unquestionably they 
could: Insurance Co. vs. French, 30 Ohio St., 240; Thompson vs. 
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Insurance Co., supra; McAllister vs. Insurance Co., 101 Mass., 558; 
Miller vs. Insurance Co., 12 Wall., 302. 

But the more serious question yet awaits us. Granting that the 
contract of the parties did not contemplate the payment in advance 
of the quarterly installments, but that a credit was allowed for the 
annual dues and assessments until the 1st December, 1889, and that 
the insurance company could waive these periods of payment, what 
would be the effect of the failure to pay the note at maturity? 
Now, it will be remembered that the terms of this policy in no wise 
made the payment of any note given for the annual dues and assess- 
ments a condition to the continuance of the insurance after the note 
matured, nor was there any condition inserted in the note whereby 
it was agreed by the assured that the policy should be avoided if 
such note was not so paid. This was the trouble in Bradley vs. In- 
surace Co. (32 Md., 114); Thompson vs. Insurance Co. (104 U. S., 
257.) In this last case Mr. Justice Bradley said: “ First, it is con- 
tended that the mere taking of notes in payment of the premium 
was, in itself, a waiver of the conditional forfeiture; and for this ref- 
erence is made to the case of Insurance Co. vs. French (30 Ohio St., 
240). But in that case no provision was made in the policy in case 
of the nonpayment of a note given for the premium, and an uncon- 
ditional receipt for the premium had been given when the note was 
taken; and this fact was specially adverted to by the court. We 
think that the decision in that case was entirely correct. But in 
this case the policy does contain an express condition to be void if 
any note given in payment of premium should not be paid at ma- 
turity. We are of opinion, therefore, that while the primary con- 
dition of forfeiture for nonpayment of the annual premium was 
waived by the acceptance of the notes, yet that the secondary con- 
dition thereupon came into operation, by which the policy was to be 
void if the notes were not paid at maturity.” 

The policy and the note in the case at bar being silent as to for- 
feiture in case of nonpayment of note for premiums at maturity, are 
there any provisions of the law governing contracts that will end the 
policy in such contingency? The two cases that seem to us directly 
bearing upon this matter are those of McAllister vs. Insurance Co. 
(101 Mass., 558) and Miller vs. Insurance Co. (12 Wall., 302.) Tn 
the first case just cited, the facts were these: The policy named as 
its consideration a premium already paid, and a like sum to be an- 
nually paid during its continuance, and that it should not take effect 
until the premium is paid. Such first premium was not actually 
paid, for one-half was paid in cash, and the other half secured 
to be paid by one note due at six months and another note 
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in five years. In the policy it was stipulated that, in case 
any premium due upon the policy shall not be paid at the 
day when payable, the policy shall thereupon become forfeited 
and void; that, at the maturity of the note which matured in 
six months, the assured refused to pay the same, remarking that 
he would not have anything more to do with the company, and 
abandoned the whole thing; that the policy and the note did not 
provide that the failure to pay the note for the premium at ma- 
turity should work a forfeiture of the policy. The court decided, the 
assured having died a few months before the first year of the policy 
expired, that the company should pay the loss. In its judgment 
stress was laid upon the absence from the policy and note, or either 
of them, of any provision that a failure to pay the premium note at 
maturity should work an avoidance of the policy, and reference was 
made to the case of Hodsdon vs. Insurance Co. (97 Mass., 144), 
where it was decided that it was legal for an insurance company to 
take note for the premiums on policies issued by it, and also its 
judgment differentiated the facts underlying its decision from those 
in the cases of Pitt vs. Insurance Co. (100 Mass., 500) and Robert 
vs. Insurance Co. (1 Disn., 355), in both of which the facts proved 
showed that it was expressly provided in the policy in question, in 
each of them, that, in the event any note fora premium was not paid 
at maturity, it should render the policy null and void. In the sec- 
ond ease cited (Miller vs. Insurance Co., 12 Wall., 302) these facts 
were set forth; that the insurance company had instructed its 
agents not to deliver policies until the premiums were paid, but that 
the agent delivered the policy in question upon the execution of 
certain notes for a part of such premium, and relied for the pay- 
ment of the balance of the premium upon the assurance of a friend 
of the insured that he would pay such balarice. The court held the 
company liable. In its judgment it held, among other things, as 
follows: “Attempt is made in argument here to show that the gen- 
eral agents have no power to waive such a requirement [payment 
of premium], or to deliver the policy to the insured without first 
exacting the payment of the cash premium, but the court here, in 
view of the circumstances of this case, is entirely of a different 
opinion. Where the policy is delivered without requiring payment, 
the presumption is, especially if it is a stock company, that a credit 
was intended; and the rule is well settled, when a credit is intended, 
that the policy is valid, though the premium was not paid at the 
time the policy was delivered, as where credit is given by the gen- 
eral agent, and the amount is charged to him by the company, the 
transaction is equivalent to payment. Premium notes were given 
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in this case, and it must be held, under such circumstances, that the 
insurance company assumes a reciprocal obligation, when there is 
no evidence to impeach the bona fides of the transaction. Condi- 
tions, it is sometimes said, cannot be waived even by a genera] 
agent; but the decisive answer to that suggestion in this case is 
that the policy, when properly construed, does not contain any abso- 
lute condition that it shall not attach or be operative unless 
the cash premium is first paid by the insured, and in 
the absence of any such positive condition in the policy, it is 
not necessary to enter upon a discussion of that topic.” In the 
work of Mr. May on Insurance (section 359) the author says: “The 
recital in the policy of the receipt of the premium is prima facie evi- 
dence of the payment, but only prima facie. Like all other receipts, 
it is open to explanation.” The same author, at section 360, says: © 
“But the prepayment of a premium may be waived, as by an assur- 
ance that the payment of the money on the delivery of the policy 
‘makes no difference.’ And, if the agent be authorized to receive 
the premium, an agreement between the applicant and the agent 
that the latter will be responsible to the company for the amount, 
and hold the applicant as bis personal debtor thérefor, is a waiver 
of the stipulation in the policy that it shall not be binding till the 
premium is received by the company or its accredited agent. The 
same is true if the language of the policy is that the premium shall 
be paid before the policy shall become valid; and if the policy re- 
quire actual payment, and the assured offers to pay his check for the 
amount of the premium upon the bank where the agent also keeps 
his account,” will be good. ‘‘And in fact the delivery of the policy 
without exacting the payment raises the presumption that a credit 
is intended, and is a waiver of the condition of a prepayment. The 
waiver may be inferred from any circumstances fairly showing that 
the insurers did not intend to insist upon the prepayment of the 
premium as a condition precedent; and so the nonpayment of an 
annual premium due on a specified day may be waived,” ete. Mr. 
Bliss, in his work on Life Insurance (at section 186, Ed. 1572), says: 
“A company may, however, waive the prompt payment of the pre- 
mium, as they may waive prompt compliance with any other con- 
dition, either by express agreement or by their acts.” But we can- 
not go further in these quotations. This court is satisfied with the 
conclusions of the circuit judge, in regard to the construction he has 
given this contract of insurance, so far as to the waiver by the defend- 
ant of the payment of the quarterly dues and assessments and the 
substitution of the note therefor, and also that such contract of in- 
surance was not destroyed by the failure to pay the note at maturity. 
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It remains for us to dispose of a few more points raised by the 
appellant under the present heading of his appeal. 

We think the circuit judge erred in giving judgment for $2,150.26. 
He should have deducted the amount of the note of James M. Stepp 
for the annual premium, with interest thereon at 7 per cent per an- 
num from 1st December, 1889, until the date of his decision, 11th 
August, 1891. The policy that the plaintiff brings into court as the 
basis, in large part, of his rights against the defendant, expressly 
stipulates that any sum due by the assured under the policy shall 
be deducted from the amount of insurance to be paid. It was not 
necessary for the defendant to make a counterclaim for this note. 
The evidence of the plaintiff showed its existence. If suit were 
brought on a note for $500, and at the trial the note was proved and 
a credit for $200 was also proved by the plaintiff, judgment could 
only be obtained for $300. This note, principal and interest, 
amounted to $47.25. But, in addition to the foregoing, we are satis- 
fied that the policy required the payment to be made at Washington 
City, D. C., and hence the rate of interest 6 per cent, that there ob- 
tains, instead of 7 per cent per annum, should be computed on the 
$2,000 from the expiration of 90 days from the date of death, 2d 
April, 1890, up to date of judge’s decision, 11th August, 1891. This 
difference in interest amounted to $17.26. Defendant has also com- 
plained by his appeal that notice of the death of Stepp had not been 
made to defendant as required in the policy. We have held, in a 
previous case, that when the defendant company refuses to furnish 
the blanks usual to prove death loss, and notifies the party in inter- 
est that the death-claim will be contested, such defendant thereby 
waives such right to formal proof of death: Dial vs. Insurance Co., 
29 S. C., 560. 

EXCEPTIONS TO JUDGMENT. 

1. This question has never been presented to or passed upon by the 
circuit judge. We have no authority to entertain its consideration. 

2. The same difficulty exists here as is pointed out in the few 
words devoted to the first subdivision of this head of the grounds of 
appeal here presented. 

It is the judgment of this court that the judgment of the circuit 
court be reversed, and a new trial granted, unless the respondent 
will enter a remittitur, on the judgment appealed from, of the sum 
of $64.51, thus reducing said judgment to $2,085.75, on or before 
the 10th day of November next; but, in the event said remittitur is 
so entered on said judgment, that it is the judgment of this court 
that said judgment of the circuit court, so reduced in amount, be 
affirmed. McIver, C. J., and McGowan, J., concur. 
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The policy provided that it should be void if any change in possession took 
piace by sale, transfer, conveyance, legal process, or judicial decree. Also 
that no agent could waive its provisions except by written indorsement 
thereon. The insurance was on cranberries which, it appeared in evi- 
dence, had been levied on by a writ of attachment and were burned before 
a full inventory could be made, but which was afterwards completed on 
the part not destroyed. But continued possession was held by the officer, 
according to his testimony. The insured testified that he had informed 
the agent of the attachment. 

Held, That the levy was a change of possession within the policy. 


Held, That a specific declaration of forfeiture on the part of the company was 
not necessary to a claim of such forfeiture. 

Held, That information tothe agent was not waiver by the company, and parol 
evidence of waiver by the agent was not admissible in the absence of 
written indorsement. 

Held, That a valid levy on part of the berries forfeited as to all. 


Held, That the case was not affected by a subsequent holding that the writ 
of attachment was groundless and should not have issued, nor by the 
question whether the change of possession was by a process within the 
control of insured. 


H. W. Cuynowetn, for Appellant. 
Joun Woon, Jr., for Respondent. 


Orton, J. 

On the 14th day of September, 1889, the appellant company 
issued to the respondent a policy of insurance for $2,500 on his 
cranberries stored in his frame shingle-roof warehouse, and in boxes 
piled next to said warehouse, covered with canvas, situated in 
Waushara County, in this state. The policy provided that a part of 
the loss should be paid to one W. D. Wiiliams, as his interest might 
appear. The insured property was nearly totally destroyed by fire 
on the 19th day of the same month. The plaintiff recovered a judg- 
ment for $2,812.46 as damages, besides costs. In said judgment 
it is ordered that $700 of said damages be paid to the said Williams, 
as the mortgagee of a part of the property. The defendant com- 
pany has appealed from said judgment. In said policy of insurance 
there is the following condition of forfeiture, viz:— 


Or if any change takes place in the title or possession of the property (ex- 
cept in case of succession by reason of the death of the assured), whether by 





* Decision rendered, Jan. 10, 1893 In the case of Carey vs. Phenix Ins. Co., decided by the 


same court Jan. 31, 1893, the same questiuus are involved, and the case was ruled by this 
decision. 
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sale, transfer, conveyance, legal process, or judicial decree,* * * then and 
in every such case this policy shall be void. 

The main defense was that a change in the possession of the in- 
sured property took place by legal process according to this con- 
dition, and that thereby the policy was forfeited and became void. 
On the said 14th day of September, but after said policy was de- 
livered and in force, one Frank W. Stanley, on the proper affidavit 
and bond, procured a writ of attachment against the property of 
said James Carey, the assured, and of one Richard Carey, to be sued 
out of the Circuit Court of Green Lake County; and on the same day 
the writ was duly served by a deputy sheriff, by attaching and 
seizing nearly all of said insured property, or except that part of 
it which had been conveyed to said W. D. Williams, consisting of 
300 boxes of berries and the boxes containing them. The deputy 
sheriff made return on said writ that he had levied upon and seized 
said property on that day, and that he delivered to each of said 
defendants in the attachment copies of said writ, affidavit, and un- 
dertaking, and that before he could make a full inventory and ap- 
praisement of said property taken by the writ, all of it, except 
fourteen boxes of cranberries and the boxes containing them, was 
destroyed and consumed by fire on the 19th day of September, 
1889; and that he afterwards made an inventory of the part thereof 
not so destroyed, and had the same duly appraised, and delivered to 
the defendants therein copies of such inventory and appraisement. 
This brings us to the main questions inthe case. The learned coun- 
sel of the respondent contends (1) that the said writ of attachment’ 
was not a “ legal process,” mentioned in said condition; (2) that a 
change of possession of the property did not take place by such pre- 
tended levy of the attachment; (3) that, upon the company having 
notice of such change of possession, it should have exercised its op- 
tion to continue the policy, or to declare it forfeited and void; (4) 
that there was a waiver of the condition and forfeiture by the local 
agent of the company, who negotiated the insurance. 

1. Was the writ of attachment process? The statute would seem 
to settle this question beyond dispute. Section 2421, Rev. St., pro- 
vides how “ process” may issue. Itshall be tested in the name of 
the judge, signed by the clerk, and sealed with the seal of the court. 
Section 2591, id., provides that the clerk may deliver to any attor- 
ney “blank process and seals.” Section 2420 id., provides “that 
circuit courts may issue writs of process and commissions.” Section 
725, id.: “The sheriff, under-sheriff, and deputy may execute all 
processes, writs, precepts, and orders.” Section 2730: “The writ of 
attachment is issued by the clerk at request. It is directed to the 
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sheriff by the state, attested in the name of the judge, and sealed 
by the seal of the court; and before executed an affidavit must be 
made and an undertaking given.” Section 2736: “The officer hav- 
ing the writ of attachment shall execute it by seizing the property 
of the defendant to satisfy the demand.” This writ has all the re- 
quisites of any writ or process named in the statutes. All writs are 
called “ process ” in the statutes. A writ is process, and process is 
a writ, interchangeably. If this writ of attachment is not process, 
then we have no process in this state. This writ was issued strictly 
according to law, and has all the requisites of a process anywhere. 
2. Did the sheriff, in serving the writ, take possession of the 
property, or did he dispossess the insured? (1) The sheriff returns 
“that he seized the property on the writ.” (2) James Carey, the 
plaintiff, testified on the trial “that he told Tucker, the agent, that 
Stanley had attached their berries, and that he was going to try and 
fix it up, and pay Stanley.” (3) The plaintiff, long afterthe fire that 
destroyed the property, traversed the affidavit in the attachment in 
order to have it dismissed. If it had not been fully served, it could 
do no harm. (4) The questions and answers in the special verdict 
on the traverse assume a full service of the writ and levy on the 
property: “First. What were the number of boxes of cranberries 
levied upon under the writ of attachment? Answer. 1,658.” “Sev- 
enth. What other property of the defendants was seized under the 
attachment, and destroyed by the fire?” Answered by the court. 
“ Kighth. The value thereof when seized?” “Tenth. At the time of 
the seizure how many berries remained unpicked?” ‘Twelfth. 
Were the berries that remained unpicked lostand injured by reason 
of such levy and seizure under said writ of attachment?” (5) The 
special verdict in this case finds that a levy of the attachment had 
been made. The first question is: “On the Monday next after the 
levy under the Stanley attachment, did A. L. Tucker, the local agent 
of the defendant, at Berlin, Wis., have knowledge that the levy 
proved under the Stanley attachment had been made?” Answered 
by the court, “ Yes.” This question assumes that the levy had been 
proved. The second question is: “Did such local agent, on said 
Monday after the levy under said Stanley attachment, and after he 
had knowledge of such levy, agree with the plaintiff that the de- 
fendant’s policy should remain in force upon the property insured ? ” 
Answer, “Yes.” There is not only a specific finding of the fact that 
a levy had been made, but the finding that the company waived the 
forfeiture is based upon such fact. The statute requires the officer 
having the writ of attachment to seize the property of the defendant, 
and the officer returns that he did seize the property; and the fact 
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that he levied upon the property, or seized it, is found by the jury 
and by the court, and is a conclusive matter of record, and really 
not open for argument. D.C. Evans, the deputy sheriff who served 
the writ, testified on the trial that “ie made a levy by taking posses- 
sion of the berries, and continued in possession until they were 
burned.” It may be said that there may be evidence of record that 
the officer seized or levied on the property, but that that is no proof 
that he took exclusive possession of the berries. The legal definition 
of the word “seizure” is: ‘The taking possession of the property 
by an officer.” They are seized when the goods are within the power 
of the officer.” Bouv. Law Dict. tit. “Seizure.” And so the legal 
definition of “levy” is: “To have the property within the power 
and control of the officer;” and the first definition is ‘“‘ seizure.” 
Id., tit. “Levy.” “ When an officer seizes and possesses himself of 
chattels under a writ, in such manner as to enable him to main- 
tain trespass or replevin against a wrongful taker thereof ” (Buck- 
wheat vs. Lumber Co., 75 Wis., 194), then it is a sufficient levy and 
service of the writ. There can be no doubt that the officer here 
stood precisely in that relation to the property. There can be no 
question but that Evans, the deputy sheriff, took exclusive posses- 
sion of the property under the writ, and that a change of the posses- 
sion of the property took place “ by legal process,” in the language 
of the condition. 

3. Ought the company to have declared the policy void or con- 
tinued it on notice of the breach of this condition? This was the 
ground on which the circuit court refused to grant a new trial in 
this case. This condition is clear, explicit, positive, and of but one 
possible meaning. If any such change in the possession of the 
property takes place, “this policy shall be void,’—that is, ipso facto 
void. It is void when or assoonas this takes place, and is no longer 
a policy of insurance. There is no room for construction here. The 
learned judge bases his decision of that question on the case of 
Wakefield vs. Insurance Co., 50 Wis., 5382. It will be seen that that 
case has no possible application to this. The condition in that case 
is: “Ifthe premises insured shall at any time during the life of 
this policy become vacant by the removal of the owner or occupant, 
without immediate notice to the company and indorsement made on 
the policy, this instrument shall be void and of no effect.” The cir- 
cuit court held that this language conveyed a doubtful meaning, and 
was subject to construction; and that it meant, when the premises 
became vacant without notice to the company, the policy became 
void, subject, however, to the action of the company. ‘The company 
must indorse on the policy either the forfeiture of the policy on ac- 
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count cf such vacancy, or its consent to its continuance. When the 
insured has given notice of the vacancy, as in that case, he has done 
all he can do or is required to do. Then the company must act, and 
make the indorsement on the policy of the forfeiture or continuance 
of the policy. The company must notify the insured what action it 
intends to take. The company did not do this, and therefore there 
was no forfeiture. This view was adopted by this court, and such a 
construction of the condition was approved. Keeping in view the 
principle that a forfeiture is not favored, and should not be declared 
unless compelled by the clear and positive terms of the condition, 
we are yet compelled to hold that this condition cannot possibly 
mean anything different from what its language clearly imports, and 
that there is no chance for a more favorable construction on behalf 
of the assured. 

4. Was such forfeiture waived by the local agent of the company 
who negotiated the insurance, or could it be waived by him? The 
local agent, Tucker, had very early knowledge of the levy of the at- 
tachment, and after such knowledge, according to the testimony of 
the plaintiff, consented to a continuance of the policy, and the 
jury so found in their special verdict. This brings us to consider 
the following stipulation or covenant of the policy: “ And it is fur- 
ther expressly covenanted by the parties hereto that no officer, 
agent, or representative of the company shall be held to have 
waived any of the terms and conditions of this policy, unless such 
waiver shall be indorsed hereon in writing.” The evidence of such 
pretended waiver was oral. It was objected to by the learned 
counsel of the appellant on that account, and the objection over- 
ruled. This we must hold was error. We know of no good reason, 
and are aware of no authority by the decisions of this court, that 
should cause us to declare the above covenant or stipulation void. 
It is # plain and explicit stipulation of the contract upon which the 
minds of the parties met, and is as binding on the assured as any 
stipulation in the policy. When the assured sought to have Tucker, 
the local agent, waive the forfeiture which he virtually admitted had 
taken place by a change of possession of the property insured by 
legal process, he knew tkat by the terms of his policy he had no 
power or authority to waive it, unless it was indorsed on the policy 
in writing. This provision was a clear restriction and limitation of 
his power. It was his own fault that he failed or omitted to have 
such waiver soindorsed. Thecourts cannot relieve a party from the 
legal consequences of such an omission to abide by the plain stipu- 
lations of his contract, or make wu new contract for him different from 
the one made by himself. But this question has already been 
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decided by this court in recent cases. In Knudson vs. Insurance Co, 
(75 Wis., 198), the stipulation of the policy was that— 

Agents have no authority to make any verbal agreement whatsoever, for 
or on behalf of this company; and this company will not be liable for any 
agreement except such as shall be indorsed, signed, and dated in writing on 
this policy. 

The pretended waiver by the local agent was of the proofs of loss 
in verbal conversation. It was held that the agent had no power to 
waive conditions in the policy in that way, or not indorsed on the 
policy; and therefore such testimony was improper, and should have 
been excluded. ‘The chief justice, who wrote the opinion, cites Han- 
kins vs. Insurance Co., 70 Wis., 1. The stipulation in the policy in 
that case was: “No local agent can in any mauner waive any con- ‘ 
dition of this policy.” The agent had consented that the assured 
might put a mortgage on the property. Mr. Justice Cassoday said 
in the opinion: “It has been frequently held by this and other 
courts, in effect, that, when a person was authorized by an insurance 
company to make a contract of insurance, he thereby had implied 
authority in doing so to waive stipulations as to the conditions of the 
property, or other facts then existing, and, it may be, as to subse- 
quent conditions, if such waiver is made at the time of effecting the 
insurance. But those cases have no bearing upon the question here 
presented. The contract of insurance was completed in all its terms, 
and binding upon both parties. The plaintiff accepted it with all 
its conditions and limitations. In the absence of any fraud or mis- 
take he was, on general principles, conclusively presumed to know 
its conditions.” I may say, further, that, if the agent had knowledge 
of certain conditions of the property when the contract was being 
made, such knowledge entered into and became a part of the con- 
tract, and modified it to that extent; but if such conditions, or a 
knowledge of them, occur subsequently, his power to waive them, 
or to change the contract in any respect, is governed strictly by the 
provisions of the contract. If he can waive any condition, he must 
do so only in the manner provided by the contract. In that case the 
attempted waiver was held a nullity. There is no difference in prin- 
ciple between that case and this. Numerous cases in other courts 
are cited in the opinion to sustain this doctrine, which need not be 
recited in thisopinion. The learned counsel of the respondent, with 
considerable plausibility, contends that the agent in the above case 
was prohibited from waiving any of the conditions in the policy, 
while here the agent is permitted to waive in writing, indorsed on 
the policy. But the stipulation here is both prohibitory and per- 
missive. It in effect prohibits any agent from waiving any of the 
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terms and conditions of the policy, unless in writing, indorsed on 
the policy, and permits the agent to do so in that way only. But in 
Knudson vs. Insurance Co., supra. the provision is nearly the same 
as in this case, and is both prohibitory and permissive, and yet no 
such distinction is made. Cases in this court are cited by the learned 
counsel as being adverse to such a doctrine, such as Renier vs. In- 
surance Co., 74 Wis., 89. In that case the agent knew of the mort- 
gage on the property when he issued the policy, and, as said above 
in relation to such cases, he had the power to waive the condition. 
In Gans vs. Insurance Co. (43 Wis., 108), the agent knew that the 
house was unoccupied before it was burned. This knowledge of 
the agent was held to be that of the company, and the company 
afterwards required further proofs of loss at considerable expense 
to the insured, and that waived the condition. These cases, to- 
gether with others cited as being adverse to this doctrine, are ma- 
terially different and inapplicable. We must therefore hold that the 
provision of the policy was binding on the assured, and that the 
agent neither did nor could waive it or the forfeiture of the policy 
under it, verbally or by parol, and that the pretended waiver by the 
agent was a nullity. 

There are three subordinate questions raised by the learned coun- 
sel of the respondent to be considered. First. The possession of 
all the insured property was not changed or taken away from the in- 
sured by the writ of attachment or “by legal process.” Seven 
hundred dollars’ worth of the insured cranberries covered by the 
mortgage of W. D. Williams were not taken by the writ. The 
property insured was indivisible and an entirety, so far as the risk 
was concerned. This condition, that the possession shall not be 
changed, was inserted in the policy to secure proper care of the 
property and protection from fire. The company knew the assured, 
and were willing to trust its possession to him, but not willing to 
trust it to unknown strangers and their questionable care. The 
possession of a large portion of the property by others would equally 
endanger the whole, and expose it to loss. This question, however, 
is decided in a similar case on this calendar, of Burr vs. Insurance 
Co. (reported in this number of the L. J.), and the question treated 
in the opinion of Mr. Justice Cassoday by reference to previous cases 
in this court. It is therefore held that it made no difference whether 
the possession of all the property was changed or not, if the posses- 
sion of a large or considerable portion of it had been so changed. 
Second. That it was not intended that such an involuntary change 
of possession by a writ or process should forfeit the policy, but it 
must be by some act of omission or commission of the assured, 
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or by a process by his order or under his control. It is held that, 
_when an attachment is issued against a fraudulent debtor, he suffers 
it to issue, and is responsible for it, because he could have prevented 
it by paying the debt when due, and by not committing the fraud 
which is the ground or cause of it. But the company had the un- 
doubted right to make such an event, voluntary or involuntary; 
endangering the property or increasing the risk, a condition of for- 
feiture. The insured voluntarily consented to the condition, and he 
cannot complain. Third. Long after the fire the attachment was 
dissolved. It was held on atraverse of the affidavit that the writ 
never ought to have issued, and that there was no ground for it. 
Does such fact make the writ any less a “legal process” when 
served? It was a legal process when issued. It was issued by the 
authority of and according to law. It was based on a sufficient 
affidavit. The dismissal of the attachment on the trial of the traverse 
did not make the writ void when issued. It was a protection to the 
officer and a valid process. It did not issue on the truth of the af- 
fidavit, although it was dismissed on its falsity. The law presumed 
the affidavit to be’true, and authorized the writ. It was a legal pro- 
cess when it was served, and changed the possession of the property. 
That was sufficient. The possession of the property was changed 
by it at the time lawfully, and it put the officer in possession of it 
lawfully. It was this change of possession that enhanced the risk 
and avoided the policy. I have thus disposed of all the contentions 
of the distinguished counsel of the respondent. I have cited but 
few of the authorities found in the able brief of the learned counsel 
of the appellant. They will be in the case for reference. Our own 
adjudicated cases seemed to be sufficient on every question, and, 
when they are so, I seldom go abroad for authority. The case was 
very ably presented by the learned counsel on both sides. The 
exceptions are not specially considered. The main questions upon 
which the case depends only have been considered. The defendant 
company proved a good defense to the action, and the court should 
have rejected the testimony tending to show a waiver of the con- 
dition of forfeiture, because such waiver was not indorsed on the 
policy in writing. The defendant was entitled to a judgment in its 
favor. The judgment of the circuit court is reversed, and the cause 
remanded for a new trial. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


PACIFIC MUTUAL LIFE INS. CO. 
v8. 
SNOWDEN.* 


A cattle-dealer applied for an accident policy, and correctly stated his occu- 
pation to the agent, who filled in the application, giving his classified 
occupation as a cattle-dealer or broker, not ‘‘ tender,” and a preferred 
risk. ‘The ‘‘classifications” of the company were not printed on the con- 
tract, and the insured was compelled to rely on the agent, who assured 


him the policy permitted him to travel with and attend his cattle in 
the cars. 


Held, That the company was bound by the agent’s classification whether 
correct or not. 


Held, That, in the absence of any policy provision to the contrary, he was 
privileged to attend to his cattle in the cars after the custom of prudent 
cattle men, and evidence of such custom was admissible. The case is not 
affected by the fact that cattle shippers who are tenders in transit are 
made a distinct class and treated as extra hazardous, where the insured 
had no knowledge of that fact,although the applicant stated in the appli- 
cation that he understood the company’s classification. 


Statement of facts by Catpwext, C. J. 


On the 19th day of June, 1889, Andrew J. Snowden, the plaintiff, 
who was then engaged in the business of buying, shipping, and sell- 
ing cattle, made application to the defendant, the Pacific Mutual 
Life Insurance Company, through its agent at. Grand Island, Neb., 
for an accident policy of insurance for the sum of $10,000, to run 
ninety days. A policy in the usual form was issued, and the 
plaintiff paid the premium of $50. By the terms of the policy, if 
the assured suffered the loss of a hand, one-third of the principal 
sum of the policy was to be paid him. On the 15th day of Sep- 
tember, 1889, the plaintiff, in the prdsecution of his business as a 
cattle-dealer, shipped at Cushing, Neb., to Chicago, by the way of 
South Omaha, over the Burlington & Missouri River Railroad, 
several car loads of cattle, and took passage himself, by the same 
train, for the purpose of looking after and caring for his cattle dur- 
ing the transit. The plaintiff's cattle were in curs near the head of 
the train, which consisted of thirty-nine cars. The caboose in 
which he rode was the last car in the train. At Seward, Neb., the 
train stopped about 12 o’clock, midnight, to take water; and, being 
told by the conductor that he would have time to look after his 
cattle, the plaintiff got out of the caboose with his prod pole, and 
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proceeded to within three or four cars of the engine, where he 
found one of his steers down, and immediately set about getting 
him up, in the customary method. Before he had completed his 
work, the engineer sounded the signal, “off brakes,” and realizing 
that he was so far from the caboose that, before he could get to it, 
the train would be under such headway that he could not get on, 
he started to climb up on the iron ladder attached to such cars for 
the use of the train crew, stock men, and others having the right 
and occasion to use it, intending to climb to the top of the car, and 
remain there until the next station was reached. But just as he 
was in the act of reaching the top of the car, and was still holding 
on to the iron ladder, a “helping engine” at the rear of the train 
pushed the cars with such suddenness and force as to break the 
plaintiff's hold upon the ladder, and he was thrown down between 
the cars, and his left hand cut off, or so mangled that it had to be 
amputated. 

The answer contained a general denial, and set up, as special 
defenses: First. That the plaintiff did not use due diligence for 
his personal safety and protection. Second. That his injury re- 
sulted from, or was attributable to, the plaintiff's voluntary exposure 
to unnecessary danger. Third. That he violated the rules of the 
railroad company in getting on the cattle car while it was in motion, 
which avoided the policy. And, fourth, that the defendant has a 
classification of occupations, in which they are variously classed as 
preferred,” “ordinary,” “medium,” “special,” “ hazardous,” “extra 
hazardous,” “special hazardous,” and so on, and that the rate of 
insurance and the amount of the policy, under the rules of the com- 
pany, is determined by the classification of the applicant’s occupa- 
tion, and that the plaintiff, in his application for insurance, made 
this statement: ‘My occupations are fully described as follows: 
Cattle-dealer or broker, not tender or drover, not on farm or 
ranch,”—and that he also statéd that: “(6) The class or risk under 
my application is preferred.” That by the terms of the policy these 
statements were made warranties, and that they were false, in this; 
that the defendant’s classifications of persons engaged in shipping 
or dealing in cattle was as follows:— 


CLASSIFICATION. 
Occupation. Class. 
Cattle shipper and tender, in transit 
Cattle dealer or broker 
Cattle dealer or broker, visiting yards 
Cattle dealer or broker, not tender or drover, not on farm or ranch...Pref. 


That the plaintiff had described his occupation in his application 
as “Cattle-dealer or broker, not tender or drover, not on farm or 
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ranch,” and the class of risk as “ preferred,” when he should have 
described his occupation as “Cattle shipper and tender, in transit,” 
and the risk as “extra hazardous.” 

There was a trial before a jury, and a verdict and judgment for 
the plaintiff for $3,958.73, and the defendant sued out this writ 
of error. 


Cuartes O. Wuepon, for Plaintiff in Error. 
H. M. Srncratr, for Defendant in Error. 


CatpweELL, C. J. (after stating the facts above.) 

The defendant had a traveling and local agent in Nebraska. 
Some time before the plaintiff took out the policy in suit, he 
obtained from one of these agents an accident policy for $5,000. 
The application for that policy and the policy were identical in 
terms with the application and policy in this case, save in amount. 
When the first policy was taken out, the defendant’s agent, Davis, 
testified that the plaintiff asked the question:— 

“Whether, under that contract, he would be insured if he should 
go with his cattle to the market, and I told him he would be insured 
under the contract, as I understood it; that he went along just 
occasionally, like I sometimes do; that he was insured as he was 
doing business, that if he changed his occupation, however, under 
the contract, it would be pro rata.” 

In answer to a question whether the witness told the plaintiff that 
he had a right to go with his own cattle to market, he answered :— 

“Yes, sir: of course, cattle shippers—That is their business, all 
the time, to be on the road with cattle, and occasionally a cattle- 
dealer or broker goes to the yard. The policy allows traveling by 
any usual means of conveyance, and I called his attention to that; 
and I said, ‘Certainly;’ that he would be insured under that con- 
tract. He said that he generally had a shipper, but sometimes, 
occasionally, he went himself with the cattle,—maybe, a dozen 
times a year; and I knew that was so, without him telling me, 
because I had been on the road many times with cattle previous to 
that. And he said, if that did not cover that, he would rather pay 
more, and be sure to have the policy that did cover it; and I held 
that covered the case, and I told him that covered the case.” 

Both agents were present when the policy in suit was applied for 
and issued, and agent Davis testifies that :— 

“Mr. Snowden recited to Mr. Limback, just about as he did to 
me, that he questioned in his own mind if he would be insured, in 
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case of an accident, if he was accompanying his cattle; and Mr. 
Limback said he would be insured, in going with his cattle.” 

The book containing the company’s classification of risks was not 
shown to the plaintiff, and it appears that he had no knowledge of 
such classification, other than that which was communicated to him 
by the defendant’s agents, who in each instance wrote out the ap- 
plications, and with full and exact knowledge and information as 
to the plaintiff's occupation, and the manner in which he pursued it, 
described his occupation as it appears in the application, and also 
stated therein that the class of risk for the assured’s occupation was 
“Preferred.” An objection to the foregoing testimony was over- 
ruled, and that ruling is assigned for error. 

The contention of the company is that, under the description 
of the plaintiff's occupation in the application, he was not insured 
while going with his cattle, and caring for them, when taking them 
to market, and that the assurance given to the plaintitf by defend- 
ant’s agents at the time the policy was issued, to the contrary, 
does not bind the company. The book said to contain the defend- 
ant’s definition and classification of different occupations, with the 
rate of premium established for each, is published by the defendant 
for its own use, and furnished to its agents for their information 
and guidance. Neither the book, nor any portion of its contents, 
is carried into the application or policy, or even referred to. How 
applicants for insurance are to possess themselves of knowledge of 
the contents of this book, or, indeed, that there is any such book, 
does not appear. The agent testifies that this book, so far as he 
knows, was never shown to the plaintiff. When the plaintiff ap- 
plied for insurance, he could do no more than state fully and truth- 
fully what his occupation was, and what he did in the pursuit of it, 
and Jeave it to the agent to classify the risk, and fix the rate of 
premium. This is precisely what was done. There is no claim 
that the plaintiff did not give full and exact information as to 
what his occupation was, which the agent says was already known 
to him. Upon these facts, the description of the plaintiff’s occupation 
made by the agent, and the classification of the risk thereunder, 
and the assurance given the plaintiff that his policy covered injuries 
received while accompanying his cattle to market, bind the defend- 
ant as effectually as if these representations and assurances had 
been written into the policy. But it is said the plaintiff states 
in his application for the policy that “I understand this company’s 
classification of risks. * * *” How did he understand it? Cer- 
tainly, not by intuition. He had no book. His understanding of 
it, then, must have been acquired from the representations made to 
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him by the defendant’s agents. Under such circumstances, the 
classification of the risk, so far as related to the policy in suit, must 
be such as these agents represented it to be when the plaintiff pur- 
chased the policy, and not what it may appear to be according to 
a classification made by the defendant which was not shown to 
the assured, and of which he was ignorant. In many cases the in- 
sured is required to state facts respecting the risk within his own 
knowledge, and in such cases he must state them truly; but where 
he states them truely, and the insurance agent writes them down 
differently, the assured is not prejudiced thereby. And the rule is 
the same where he answers a question or makes a statement about 
a matter peculiarly within the knowledge of the insurance com- 
pany, and his answer or statement is dictated by, or based upon in- 
formation derived from, the company’s agent. The time has long 
since passed, in this country, when an insurance company can per- 
petrate a fraud upon the assured by accepting the premium, and, 
when the loss occurs, avoid its payment upon the ground that its 
agent varied from his private instructions or misinterpreted them, 
or exceeded his authority in 4 manner in which the company had 
held him out to the public as having authority. Within the appar- 
ent scope of his authority, acts and assurances of the agent are the 
‘acts and assurances of the company itself. In 2 Amer. Lead. Cas. 
(5th Ed.), 917, the learned author states the rule as follows:— 

“By the interested or officious zeal of the agents employed by 
the insurance companies, in the wish to outbid each other and pro- 
cure customers, they not unfrequently mislead the insured by a 
false or erroneous statement of what the application should contain, 
or, taking the preparation of it into their own hands, procure his 
signature by an assurance that it is properly drawn, and will meet 
the requirements of the policy. The better opinion seems to be 
that when this course is pursued the description of the risk should, 
though nominally proceeding from the insured, be regarded as the 
act of the insurers.” 

This statement of the law is quoted approvingly, and emphasized, 
by Mr. Justice Miller, in delivering the unanimous opinion of the 
supreme court in the case of Insurance Co. vs. Wilkinson, 13 Wall., 
222, 235, 236. This is now the accepted doctrine: Eames vs. 
Insurance Co., 94 U.S., 621; Insurance Co. vs. Baker, id., 610; 
Insurance Co. vs. Mahone, 21 Wall., 152. The cases in the state 
courts which support the rule here laid down are too numerous to 
require or justify citation. 

According to the testimony of the defendant’s own agent, the 
plaintiff's policy describes, and was intended to describe, his occu- 
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pation as precisely that in which he was engaged when he received 
his injury; and he classed, and intended to class, the risk of such 
occupation as “Preferred.” The assured paid for the policy on the 
faith of the correctness of the agent’s description of his occupation 
and classification of the risk;’ and the law will not permit the com- 
pany, after an injury has occurred, to change the definition of the 
plaintiff’s occupation, and the classification of the risk, to his preju- 
dice. The company is bound by the terms of the contract, as it 
was understood and entered into by its agent with the assured. 

It is assigned for error that the court admitted testimony to show 
that cattle-dealers commonly accompanied their cattle to market, 
and gave them tbat care and attention the plaintiff was giving to 
his cattle at the time he received his injury. The plaintiff having, 
by the terms of the policy, as it was explained and interpreted by 
the defendant’s agent, the right to accompany his cattle to market, 
the defendant was not prejudiced by the proof that this was the 
common practice of cattle-dealers, for the plaintiff had that right 
under his policy, independently of a custom or common practice to 
that effect. 

In the matter of accompanying his cattle to market, and caring 
for them while in the course of transportation, the plaintiff could, 
rightfully do whatever was customary with other cattle-dealers 
under like circumstances and conditions. The plaintiff had a right, 
if it was not his duty, to incur all the risk and danger incident to 
caring for and looking after his cattle in the cars, while en route 
to their destination, in the time and manner customary among 
reasonably prudent and careful shippers, and such risks and dan- 
gers, no matter how great they are, do not constitute any violation 
of the provisions of the policy requiring the plaintiff to use due 
diligence for his personal safety and protection. Nor is the in- 
curriag of such risks and dangers a voluntary exposure to unneces- 
sary danger, within the meaning of that clause in the policy. 
Whether the assured, at the time he received his injury, was en- 
gaged in doing something outside of the occupation covered by his 
policy, or whether, though in the pursuit of an occupation covered 
by the policy, he exposed himself to unnecessary danger, and did 
not exhibit due regard for his personal safely, such as an ordinarily 
prudent man, charged with the same duty, and placed in like 
circumstances, would have done, were questions of fact for the 
determination of the jury. We are asked to review their finding, 
but as the defendant did not ask a peremptory instruction, at the 
close of all the evidence, for a verdict in its behalf, we cannot con- 
sider the question whether the verdict of the jury was warranted 
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by the testimony. The truthfulness of the agent’s testimony was 
not questioned. Its competency and legal effect, only, were dis- 
puted. In view of the legal effect of the facts testified to by the 
agent, the court did not err in telling the jury that, if the plaintiff 
was entitled to recover at all, his recovery should be for one-third 
of the principal sum of the policy, that being the amount fixed by 
the terms of the policy for the loss of a hand. 

Finding no error in the record, the judgment of the circuit court 
is affirmed. 


SUPREME COURT OF WISCONSIN. 


CARBERRY 
v8. 


GERMAN INS. Co. 


HODGSON 


v8. 


SAME.* J 


The policy was issued to the mortgagor and agreed to make good to him, his 
executors, etc., any loss. The loss was made payable to the mortgagee. 


Held, That where the insurance exceeded the amount of the mortgage, it in- 
sured the mortgagee only to the extent of her interest, and she could not 
maintain an action as sole plaintiff. 


Pending their joint action on such policy the mortgagor died, and an admin- 
istrator was not appointed until after two years, and an application for 
revival of suit was not made by the administrator until after three years, 
nor until after a judgment against the mortgagee. 


Held, That it was discretionary with the court to refuse such application, 
under a statute which provided that the court may allow such revival 
within one year or afterwards. 


Statement of facts by Cassopay, J. 


It appears from the record that December 6, 1877, one Andrew 
Carberry, since deceased, owned a dwelling house in Pewaukee ; 
that on that day he procured from the defendant a policy of insur- 
ance on the same, whereby, in consideration of a sum therein 
named, the defendant insured him against loss or damage by fire 
to the amount of $1,000, “loss, if any, payable to Esther E. Hodg- 
son, mortgagee;” that said company thereby agreed to make good 
unto the said assured, his executors, administrators, and assigns, 


ed 
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all such immediate loss or damage, not exceeding the sum named, as 
should happen by tire, between December 6, 1877, and December 6, 
1878; that August 21, 1878, said property soinsured was totally de- 
stroyed by fire ; that April 27, 1879 the assured’s last proofs of loss 
were furnished to the defendant; that August 14, 1879, an action was 
commenced by the said Andrew Carberry and Esther E. Hodgson 
against this defendant in the Circuit Court for Waukesha County to 
recover such insurance; that October 10,1879,the defendant demurred 
to the complaint for insufficiency; that June 21, 1880, such demurrer 
was overruled; that said order overruling the same was reversed, 
March 24, 1881 (51 Wis., 605); that in February,1882, the said Andrew 
Carberry and Esther E. Hodgson served an amended complaint in 
said action; that March 18, 1882, the defendant answered the said 
amended complaint upon the merits; that May 22, 1882, a jury in 
said action was waived by stipulation; that August 11, 1882, by 
leave of the court, the said Andrew Carberry and Esther E. Hodg- 
son amended their amended complaint therein; that September 5, 
1882, the defendant answered said last-nam2d amended complaint; 
that December 5, 1882, the venue in said action was changed to 
Milwaukee County; that during the following six years several mo- 
tions and proceedings therein were had and taken, unnecessary to 
be repeated here; that December 26, 1888, the said Andrew Car- 
berry died intestate; that February 17, 1891, the said James A. 
Carberry was appointed administrator of his estate, and thereupon 
qualified as such; that January 19, 1892, the cause was tried with- 
out being revived as to said deceased, and at the close of said trial 
the court ordered the amended complaint to be dismissed; that the 
costs were thereupon taxed, and judgment was thereupon entered 
in favor of the defendant and against the said Esther E. Hodgson, 
dismissing said amended complaint, and for $38.36 costs and dis- 
bursements; that in February, 1892, the said James A. Carberry, 
upon affidavits, procured an order to show cause why the said judg- 
ment should not be set aside and the complaint amended so as to 
revive the cause on the part of the said Andrew Carberry in the 
name of the said James A. Carberry as such administrator; that the 
defendant opposed said application, and April 22, 1892, the same 
was denied by the court; that thereupon the said James A. Car- 
berry, as such administrator, applied to the court for leave to file a 
supplemental complaint as such administrator, and to prosecute said 
claim; that April 27, 1892, the defendant opposed the same by affi- 
davits, and that January 28, 1893, the court made an order denying 
the application to set aside said judgment and allow said sup- 
plemental complaint to be filed and the claim to be prosecuted by 
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the said James A. Carberry; that January 20, 1893, the said Esther 
K. Hodgson appealed from said judgment so entered January 26, 
1892, and the said James A. Carberry appealed from said order of 
January 28, 1893. 


P. H. Carney and Turner & Trin, for Appellants. 
CorzHavsen, Syivester & Scuerser, for Respondent. 


Cassopay, J. (after stating the facts. ) 

At the time the policy was procured Mrs. Hodgson held a mort- 
gage on the premises, given September 6, 1876, for $600. That 
mortgage was considerably less than the amount of the insurance. 
The property insured being real estate, there can be no question 
but what the mortgage was a mere lien, and that the mortgagor, 
Andrew Carberry, was the absolute owner of tie premises, and had 
an insurable interest therein to the extent of their value, notwith- 
standing the mortgage: Cayon vs. Insurance Co., 68 Wis., 510. It 
is, moreover, well settled that Mrs. Hodgson, as mortgagee, was 
absolutely bound by any and all the stipulations in the policy: 
Gillett vs. Insurance Co., 73 Wis., 203; Blake Opera House Co. 
vs. Home Ins, Co., 73 Wis., 670; Meiswinkel vs. Insurance 
Co., 75 Wis., 156; Insurance Co. vs. Hulman, 92 Ill, 145. It 
follows that whatever may have been said or done by Andrew Car- 
berry as such owner which might operate to defeat the policy 
would be equally available as a defense against any claim made 
against the company by Mrs. Hodgson. Id. This being so, it is 
very manifest that Andrew Carberry was a necessary party to the 
action, and that he and Mrs. Hodgson were properly joined as plain- 
tiffs when the action was originally commenced: Hammel vs. In- 
surance Co., 50 Wis., 244. The action so commenced was pending for 
more than nine years before the deathof Andrew Carberry. He had 
been dead for more than three years before the cause came on for trial, 
and it was then tried without ever having been revived as to his repre- 
sentatives and with Mrs. Hodgson as sole plaintiff. Prior to such trial 
her mortgage had been foreclosed, and she had thereby realized a 
considerable portion of her claim; and of course, the balance of it 
belonged to the estate of the deceased. It is contended that the 
wording of the policy, as mentioned in the foregoing statement, 
would have justified Mrs. Hodgson, as a “trustee of an express 
trust,” to commence and prosecute the action in her own name, 
without joining Andrew Carberry; and hence that she had the legal 
right to prosecute the same after his death without being revived in 
the name of his representative. But we do not think the wording 
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of the policy brings the case within the section of the statute relied 
upon,—section 2607, Rev. St. The agreement in the policy is to 
make good unto Andrew Carberry, his executors, administrators, 
and assigns, all such loss or damage, not exceeding the sum named. 
The words, “loss, if any, payable to Esther E. Hodgson, mortgagee,” 
must be construed with reference to the general purpose and im- 
port of the policy; and, so construed, it is very obvious that the 
policy was given primarily to insure Andrew Carberry, and only so 
much was made payable to Mrs. Hodgson as her interest might be. 
Indeed, the original complaint and the several amended complaints 
are all on that theory. Since her claim was subject to any and all 
defenses available against Andrew Carberry, and since the defend- 
ant could not make such defenses without the presence of Andrew 
Carberry, or his representatives, as a party, it is obvious that the 
trial court was right in holding that Mrs. Hodgson could not main- 
tain the action as sole plaintiff: Thatch vs. Insurance Co., 11 Ins. 
L. J., 199; Insurance Co. vs. Davenport, 37 Mich., 609; Shove vs. 
Shove, 69 Wis., 425. 'The judgment of the circuit court on her ap- 
peal is affirmed. 

The question recurs whether the court improperly refused to al- 
low the action to be revived on the application of the administrator. 
As indicated in the foregoing statement, he was not appointed until 
more than two years after the death of Andrew Carberry, and the 
application was not made until more than three years after his 
death, nor until after the trial, and judgment against Mrs. Hodgson. 
The statute provides, in effect, that in case of the death of a party, 
if the cause of action survives or continues, the court, on motion, at 
any time within one year thereafter, or afterwards on a supplemen- 
tal complaint, may allow the action to be continued by or against 
his representatives or successor in interest. Section 2803, Rev. St. 
The question presented has recently received the careful considera- 
tion of this court: Cavanaugh vs. Scott, 84 Wis., 93. It was there, 
in effect, held that the court is at liberty, in the exercise of a sound 
discretion, to grant or refuse such application, according to the pe- 
culiar circumstances of each particular case; that an unexplained 
and unexcused neglect to proceed for an unreasonable period, 
whereby the other party has or may have lost his means of defense, 
would justify such refusal; that such laches may consist in long de- 
lay and gross neglect to proceed in the action, before as well as 
after the death of the party; but that the mere lapse of time which 
the court can see will not operate prejudicially to the opposite 
party, and, not amounting to a statutory bar, will not afford ground 
for the denial of such application. The reasons for so holding and 
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the authorities in support of the same are sufficiently given in the 
opinion of Mr. Justice Pinney in the case cited. The same principle 
as to laches has frequently been affirmed by our highest Federal 
court: Bryan vs. Kales, 134 U. S., 126. Galliher vs. Cadwell, 145 
U. S., 368; Johnson vs. Mining Co., 148 U. S., 360; From a care- 
ful examination of the record we are constrained to hold that there 
was no abuse of discretion in refusing the application of the admin- 
istrator. The order of the circuit court on James A. Carberry’s ap- 
peal is affirmed. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


MENARD 
v8. 
SOCIETY OF ST. JEAN BAPTISTE.* 


The by-laws of a benevolent society required a fee of $1 to be paid after a 
membership of one year, for the beneficiaries of the next member who 
should die, and a similar payment at each death. 


Held, That this fee was due after one year, regardless of whether any member 
had died. 

The receipt of monthly dues and fines during 16 months after death benefit 
fee was due and unpaid, without any action to terminate the membership 
or enforce collection, was a waiver of forfeiture for such nonpayment. 


N. E. Pierce and J. Winstow, for Appellant. 
KE. Pecs, for Appellee. 
CARPENTER, J. 

This is an action to recover benefits alleged to be due from a 
mutual benefit society. The defense is that the plaintiff had for- 
feited his right to recover by the nonpayment of a death fee. The 
suit was originally brought before a justice of the peace, who ren- 
dered judgment for the defendant. The plaintiff appealed to the 
court of common pleas, in which court judgment was rendered for 
the plaintiff. The defendant appealed to this court. The facts are 
briefly these: The plaintiff joined the defendant society in October, 
1889. He paid his initiation fee, two dollars, and his monthly dues, 
fifty cents per month, until February, 1892, when he was taken ill, 
and continued so for five weeks; and he is now entitled to recover 
five dollars per week for this time, unless he has forfeited his right 
by the facts hereinafter stated. By the by-laws he was required to 


* Decision rendered, May 22, 1893. 
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pay a fee of one dollar, after having belonged to the society for one 
year, for the beneficiaries of the next member who should die, and 
make a similar payment at each death. There seem to be two 
classes of benefits paid by the defendant. The first is a weekly 
allowance to each member during sickness, for a limited time, paid 
from a fund raised by the payment of the monthly dues and fines. 
The second is an allowance to the family of a deceased member, 
paid from the avails of a special tax for that purpose. The fee of 
one dollar, payable by the plaintiff in October, 1890, was not paid. 
No question is made as to illness or the formal proof. The defense 
is that he forfeited his benefits by the nonpayment of one doilar in 
October, 1890. The circumstances relating to that fact are these: 
When that fee became due, the plaintiff handed to the financial 
secretary a five-dollar bill, saying that he desired to pay all that 
he was owing. The secretary returned the change, but by mistake 
or inadvertence omitted to retain the one-dollar fee. The plaintiff 
supposed that he had paid it, until February 5, 1892, when, at a 
regular meeting of the society, he was informed that it was not 
paid. He insisted that it was, saying that he would bring his book 
at the next meeting. Before the next meeting he was taken ill, and 
thus the matter stands. There has been no death of a member 
since the plaintiff joined. The court below, in rendering judgment 
for the plaintiff, in effect, ruled that there was no forfeiture, or, if 
there was, that it had been waived by the defendant. Were these 
rulings or either of them correct? If either was correct, the judg- 
ment must stand. 

The plaintiff insists that the fee of one dollar was not due in Oc- 
tober, 1890; and as there are as yet no beneficiaries entitled to re- 
ceive it, and as no demand has been made for it, that it is not even 
now due. We do not think that that is a correct interpretation of 
the by-law. We think that it is reasonably definite in itself. After 
the plaintiff had been a member for one year the fee was due. 

The plaintiff claims, in the next place, that the by-laws do not 
provide for the forfeiture insisted on in this case. Article 29 is en- 
titled “Fund for Widows and Heirs.” Section 2 is as follows:— 

At the death of a member, all his fellow members shall be taxed one dollar, 
payable in thirty days, and he who shall neglect to pay in that time shall be 
stricken from the list of members. 

This section does not in terms apply to the first contribution to 
the fund for widows and orphans, but, as it applies to all subsequent 
taxes, it would seem to be a reasonable construction to say that it 
was intended to apply to this also. If it is a remedy to enforce the 
payment of the fee in question, is it not reasonable to suppose that 
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it was intended to provide an additional remedy by a forfeiture of 
the member’s benefits? Section 6 of article 20 is as follows :— 
Each member in arrear to the society shall lose his benefits for a period 
of time equal to that during which he shall have been indebted to the asso- 
ciation, dating from the day of his restoration to good standing. 
That seems to imply that the delinquent’s name shall have been 
stricken from the list of members and restored. If that has not 
been done, is it quite certain that there is any forfeiture? Without 
deciding this point, we pass to the question of waiver. The asso- 
ciation took no measures to enforce payment for the beneficiaries. 
It did not strike his name from the list of members. It allowed the 
plaintiff to remain an apparent member, and receiyed from him the 
monthly dues and fines for one year and four months; such dues 
and fines constituting the principal source from which the fund for 
sick benefits was derived. We think that was clearly a waiver of 
any forfeiture: Bevin vs. Insurance Co., 23 Conn., 244; Fitzgerald 
vs. Insurance Co., 56 Conn., 116; McGurk vs. Insurance Co., 56 
Conn., 528. The society cannot retain his membership for the pur- 
pose of receiving dues and fines, and deny it for the same time for 
the purpose of defeating his right to receive benefits. If he is a 
member for one purpose, he is for both. There is no error in the 
judgment appealed from. The other judges concurred. 


SUPREME COURT OF SOUTH CAROLINA. 


CURNOW 
vs. 
PHENIX INS. CO., of HaRTFoRD.* 


The policy on property in another‘state provided that it should not be valid 
until countersigned by the local agent there. 

Held, That the contract was consummated by the delivery of the policy by the 
the local agent,and the cause of action arose at the place of such delivery, 
where the loss occurred. 

The policy provision, that the loss would be paid after satisfactory proofs and 
notice had been received ‘‘at this office,” did not mean that the loss was 
to be paid at the home office. 


J. N. Naruans and Ropert Arpricu, for Appellant. 
L. T. Iztar and Bryan & Bryan, for Respondent. 


* Decision rendered, Oct. 26, 1892. 
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McGowan, J. 

The defendant company, by its agents duly qualified and author- 
ized thereto, executed its policy of insurance in writing, and there- 
by insured Mrs. A. J. Levy against loss or damage by fire to the 
amount of $2,500, on a stock of merchandise, consisting principally 
of dry-goods, groceries, notions, etc., contained in the one-story 
building situate on south side of Richard Avenue street, in the town 
of Blackville, S.C. On October 18, 1889, said stock of merchandise 
was totally destroyed by fire, of which loss notice and proofs were 
given, and payment demanded within the time prescribed. But the 
defendant corporation refused payment and denied liability. After- 
wards, on April 22, 1890, the said A. J. Levy duly assigned said 
policy of insurance, and all moneys due thereon, to the plaintiff, 
Sarah V. Curnow, upon certain trusts, and for the purposes in said 
deed of assignment more particularly set forth; and on May 15, 1890, 
the said assignee brought this action, against the defendant com- 
pany for the insurance money, $2,500, in the county of Barnwell, 
S.C. The defendant company answered to the merits, admitting 
some paragraphs of the complaint and denying others. The case 
seems to have been in the United States Court, but was “remanded” 
to the state court. The cause came on for a hearing before Judge 
Wallace, who, on motion of the counsel for the defendant, dis- 
missed the complaint “because it appears that the plaintiff is a non- 
resident of this state, the defendant is a foreign corporation, and 
the cause of action did not arise in this state, and the subject of the 
action is not situated in this state,” etc. Then the plaintiff moved 
to be allowed to amend her complaint, by adding thereto a copy of 
the assigninent referred to in the complaint, claiming that the same 
would show Mrs. A. J. Levy, a citizen of this state, and the original 
holder of the policy, still has a substantial interest therein. This 
motion was refused on the ground that the court, having no juris- 
diction of the action, can make no order in the cause. At the sug- 
gestion of counsel, the judge stated “that the word ‘record’ is used 
to embrace only such part of the record as was submitted to him at 
the argument of the motion, which was the complaint and the papers 
to which it referred.” The plaintiff appeals to this court from the 
order dismissing the complaint herein, and from the judgment en- 
tered up thereon, and from the order refusing the motion of the 
plaintiff to amend the complaint herein, upon the following grounds: 
“(1) Because the policy sued on was issued by the defendant 
through its agent in this state, on property in this state, where the 
loss occurred, and the policy and the loss thereunder was the cause 
of action, and his honor, therefore, erred in dismissing the complaint 
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for want of jurisdiction. (2) That it appears from the complaint, 
and the policy attached thereto, that the assured, A. J. Levy, was a 
resident of this state, the property insured situate in this state; and 
that subsequent to the loss, and after proof of loss by her, she 
assigned her right of action in and upon certain uses and trusts 
only, and the circuit judge erred in holding that the court was 
without jurisdiction. (3) That under and by virtue of chapter 37, 
§§ 1353, 1354, Gen. St. S. C., the courts of this state have jurisdic- 
tion of all actions against foreign insurance companies doing busi- 
ness in this state, for liabilities incurred in this state, and the action 
herein was a liability incurred in this state, and the circuit judge 
erred in holding that he did not have jurisdiction. (4) That the de- 
fendant was a foreign insurance company doing business in this 
state, with a duly-authorized agent upon whom service could be 
made, as required by chapter 37, Gen. St., and upon whom service 
was made in this case, and the liability upon which the action 
herein was brought, having arisen upon a policy issued in this state, 
upon property situate within this state, both at the time of issuing 
the policy and of the loss, the circuit judge erred in holding that 
the court was without jurisdiction. (5) That the circuit judge erred 
in holding that he did not have power to grant the amendment 
asked for. (6) That the amendment asked for by the plaintiff was in 
the interest of right and justice, and his honor, the circuit judge, 
erred in not allowing the same.” 

Section 423 of the code provides that “an action against a cor- 
poration, by or under the laws of any other state, government, or 
country, may be brought in the circuit court (1) by any resident of 
this state for any cause of action; (2) by a plaintiff not a resident of 
this state, when the cause of action shall have arisen, or the subject. 
of the action shall be situated, within this state.” 

There-was interesting argument at the bar as to whether the pro- 
visions of chapter 37 of the General Statutes do not, in the case of 
foreign insurance companies, authorize. by necessary implication, an 
action by a nonresident, upon a policy of insurance issued in this 
state, through a local agent established in this state, upon property 
situate in this state, at the time of insurance and loss thereunder. 
It is certainly true that the chapter of the General Statutes referred 
to contains some exacting requirements as to a foreign insurance 
corporation doing business in this state; as, for instance, that said 
company must take out a license from the comptroller general of the 
state, and have a reliable local agent in the state, whose warrant of 
appointment shall continue valid and irrevocable until another 
agent or attorney has been substituted, so that at all times, while 

Vou. XXIII.—10 
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any liability remains outstanding, there shall be within the state an 
agent or attorney as aforesaid; and shall contain a consent, ex- 
pressed, authorizing process of law to be served on said agent or 
attorney, for all liabilities of every nature incurred in this state by 
said company, etc. This would seem to have in contemplation legal 
proceedings in this state for all liabilities incurred in this state. 
But we do not think it necessary to go into that matter in this case, 
and we make noruling upon the subject. Then, recurring to section 
423 of the code, it is sometimes difficult to have a clear view of what 
is “the subject of the action.” AsI understand, this is not a simple 
money demand, although, in case of recovery, the amount is fixed, 
but an agreement for the performance of mutual covenants as to par- 
ticular property. But, as we think, it is less difficult to determine 
whether the cause of action arose within this state. It is obvious 
that, by the loss of the goods, the proper proofs, and the refusal of 
the defendant company, upon demand, to pay the insurance, the 
cause of action had accrued before the assignment of the policy to 
the plaintiff. If Mrs. Levy, the assured, had brought the action 
herself, no possible objection could have been made to the jurisdic- 
tion; and it seems to me that it would seem rather a strange result 
if the identical cause of action already accrued could not be enforced 
in our courts by one who became the assignee of the right, primarily 
for the purpose of saving a debt due to herself, simply for the reason 
that she happened to be a nonresident of the state. But where did 
the cause of action arise? ‘“ When a contract is made in one place, 
and to be performed in another, the cause of action upon such con- 
tract arises at the latter place: Rodgers vs. Association, 17 S. C., 
410. But, “in the absence of anything indicating the contrary, the 
place of the making of a contract is presumably that of its per- 
formance, by the law whereof it is to be interpreted and its effect 
defined:” Bish. Cont., § 1391. Where was this contract of insur- 
ance made? Most certainly in the state of South Carolina; the 
property insured was situate in South Carolina; the owner of it lived 
in South Carolina, and, so far as appears, was never out of the state; 
her negotiations for insurance having been with the agent of the 
defendant company, located and authorized by law to do business 
in this state. It is true that the printed policy was issued from the 
“home office” of the company at Hartford, Conn., but it was not 
delivered in Connecticut; the policy itself declaring “that it should 
not be valid until countersigned by the authcrized agent of the com- 
pany at Blackville, S.C.” In accordance with this condition the 
policy was “countersigned at Blackville, February 22, 1889. [Signed] 
R. M. Mixon, agent.” We think that the delivery of this policy at 
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Barnwell, S. C., by their authorized agent, for and in behalf of the 
company, was the contract of insurance, and that it was made in 
South Carolina, and, being breached here, the cause of action arose 
in South Carolina. “If, however, by the terms of the policy, it is 
not to be binding, unless countersigned by an agent resident at a 
particular place, that place must be regarded as the place where 
the contract.is made, and the laws and usages of that place must 
govern in the interpretation of the contract:” May, Ins., § 66, and 
authorities. 

It is insjsted, however, that, by the express stipulations of the 
policy, the insurance, in case of loss, was to be paid at the “home 
office” of the defendant corporation; and therefore, in that respect, 
the case is like that of Rodgers vs. Association, 17 8. C., 410. We 
think this view is founded on a misconstruction of the policy. The 
paragraph of which that is relied on reads as follows:— 

And to be paid to the assured, or the assured’s legal representatives, sixty 
days after due notice and satisfactory proof of the same have been received 
at this office, in accordance with the terms of this policy hereinafter mentioned. 

The only reference here made to the payment of the insurance 
was as to whom the payment should be made, and to the time,— 
sixty days after notice and satisfactory proof of the same should be 
received at their office, etc. It is manifest that the mention of 
their office referred only to the receipt of the notice and proofs, and 
if confirmation of this were necessary, it is found in the words 
which immediately follow, “in accordance with the terms of the 
policy hereinafter mentioned;” which could not appropriately apply 
to payment, but to the particular instructions contained in the 
policy as to notice and manner of proof. We think the policy con- 
tains no stipulation that the insurance, in case of loss, was to be 
paid at the “home office,” Hartford, Conn., and that this case differs 
essentially, in several respects, from that of Rodgers vs. Association, 
17 8. C., 410. In the case of Central Railroad & Banking Co. vs. 
Georgia Construction & Investment Cv., lately decided by this 
court (32 S. C., 319), both the plaintiff and defendant were foreign 
corporations or companies; but it appeared that there was a con- 
tract to do work on a railroad, part of which was in South Carolina 
and a part not; and it was held that, as to the work done in South 
Carolina, the cause of action arose in this state; in which the chief 
justice, in delivering the judgment of the court, said: ‘Under this 
state of facts, we cannot say that the circuit court erred in holding 
that the cause of action in this case, to a large extent, arose in this 
state (as to the work done in this state); and hence this action, as well 
as the attachments issued in aid thereof, may be sustained, to the 
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extent, at least, which these plaintiffs may be able to show at the 
trial that they have a cause of action which arose in this state,” etc. 
We think the cause of action in this case arose within this state, and 
that it was error to dismiss the complaint for the want of jurisdic- 
tion. The judgment of this court is that the judgment of the circuit 
court be reversed, and the case remanded for such proceedings as 
may be necessary to carry cut the conclusions herein announced. 
MclIver, C. J., and Pope, J., concur. 


COURT OF APPEALS OF KENTUCKY. 


AMERICAN ACC. CO., or LOUISVILLE 
v8. 


REIGART.* 


Choking to death through the lodgment of food in the windpipe during the 
act of swallowing is death through external, violent, and accidental means 
within the meaning of an accident policy. This language means that the 
cause, not the injury, should be external, and thatthe cause should be 
unnatural. 

Accident policies should not be so construed as to defeat the intention of the 
parties. 


Tuomas H. Hives and Warrtaker & Rosrnson, for Appellant. 
Cocuran & Sons, Joun F. Lacey, and E. W. Hines, for Appellee. 


Pryor, J. 

The appellee, Julia J. Reigart, the widow of Thomas I. Reigart; 
instituted this action in the Mason Circuit Court to recover $5,000 
upon an accident policy issued by the American Accident Company 
of Louisville, Ky., to said Reigart, and made payable to his wife if 
she survived him. Her husband lost his life by eating a piece of 
beefsteak that, in the attempt to swallow, accidentally passed into his 
windpipe, choking him to death in a few moments. By the terms 
of the policy, the insurance was made payable for injury or death 
received through external, violent, and accidental means. That the 
death of the insured was accidental is conceded, but it is contended 
that the contract of insurance only embraces accidental injuries 
caused by external violence, or accidents brought about by means 
externally violent. It is argued that the act of chewing or eating 


* Decision rendered, September 16, 1893. 
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food is natural and harmless, and if, in eating, a part of the food 
passes into the windpipe, causing death, it cannot be said that 
death was produced by means of external violence or force ; in 
other words, that the plain meaning of the language of the policy, 
“through external, violent, and accidental means,” is that the acci- 
dent causing death must have been caused by an external force. 
The court below, placing a different construction on the contract, 
said, in effect, to the jury, if the death was accidental, and caused 
by the passing of the steak into the windpipe, they should find for 
the plaintiff. 

The rule laid down by Mr. May in his work on Insurance (3d Ed., 
§ 175) is as follows: ‘No rule, in the interpretation of a policy, is 
more fully established, or more imperative and controlling, than 
that which declares, in all cases, it must be liberally construed in 
favor of the insured, so as not to defeat without a plain necessity 
his claim to indemnity, which, in making the insurance, it was his 
object to secure. When the words are, without violence, susceptible 
of two interpretations, that which will sustain and cover the loss 
must, in preference, be adopted.” And we might add that no con- 
struction should be placed upon such contracts as would defeat the 
intention of both parties, as it is manifest, if the interpretation 
given the language of this policy by counsel for the defense is 
adopted, it would defeat the intention of both the contracting 
parties. The doctrine of this court, as announced in Hutchcraft’s 
Ex’r vs. Insurance Co., reported in 87 Ky., 300, where the authori- 
ties were reviewed on the question there presented, recognizes 
fully this rule of construction, and that regard must be had to the 
purpose sought to be accomplished by both the parties. 

This appellant is an accident insurance company, and its policies 
are termed “ accidental policies,” and the very object of insuring in 
such companies is to obtain indemnity where injury or death results 
from accident ; and while the policy provides that the liability 
arises when the injury “is through external, violent, and accidental 
means, independently of all other causes,” it was not designed that 
there should be such external violence, as a fall, a kick, or a blow, 
on the person, as would cause death or an injury, before the lia- 
bility of the company could arise. This language was inserted in 
the contract to protect the company against hidden or secret dis- 
eases, resulting in injury, where there was no,manifestation of harm 
to the external body. They were not attempting to restrict their 
liability to a particular kind of accidents, but were guarding the 
contract by the use of such terms as would prevent liability for in- 
juries not originating from accidental causes, and that were liable 
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to occur at any time from natural causes. If the steak had been 
putrid, causing the stomach to revolt at it, or so tough as to inter- 
fere with digestion, or to completely stay the operations of nature 
in such a manner as to produce disease, no one would contend that 
the pain or the disease was the result of accident, or that the terms 
of this policy embraced such a case ; but when the substance caus- 
ing the death is visible, and placed in the mouth of the assured, 
lodging by accident in the windpipe, instead of the stomach, pro- 
ducing injury or death, it is as much an accident as if the assured 
had taken arsenic under the belief that it was some harmless medi- 
cine. There is no external force or violence from the poison, and 
the injury internal in its character, and yet the authorities hold 
that the insurance company is liable in such a case: Healey vs. 
Association, 133 Ill., 556. It is plain, we think, that the means or 
that which caused the injury should be external, and not that the 
injury should have been external. 

It is said, however, that, if the injury is not to be external, the 
death must have resulted from “violent and accidental means.” It 
is universally understood, when it is said that one died a violent 
death, that it was unnatural,—a death not occurring in the ordi- 
nary way ; and, in fact, the definition of the word “violent” is ‘‘ un- 
natural,” and in using this word the insurance company was attempt- 
ing to prevent the assured from asserting a claim when the injury or 
death was the result of some natural cause. In the case of Paul vs. 
Insurance Co. (112 N. Y., 472), on a similar policy, it was held “that 
a death unnatural, the result of accident, imports an external and 
violent agency as the cause.” This same view was taken by the 
Illinois Supreme Court in the case of Healey vs. Association, already 
cited. A similar construction to the verbiage of like policies has 
been heretofore given by courts of last resort, and, if companies or- 
ganized as this is intend that actual external force causing the acci- 
dent must be shown before a recovery could be had, it would be 
easy to so frame the language of the policy as to leave no doubt as 
to its meaning. The instructions below were proper, and, in our 
opinion, the widow entitled to recover. 

Another ground of reversal is the refusal of the court below to 
give to appellant’s counsel the concluding argument. A demurrer 
had been overruled to the petition, which, in effect, was a decision 
for the plaintiff if the accident occurred as alleged. The legal ques- 
tion was therefore settled, but there were two defenses to the claim : 
First, a denial that the accident causing the death happened as al- 
leged by the plaintiff ; second, that the deceased was under the in- 
fluence of intoxicating drinks when the accident occurred, and that, 
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by an express provision of the policy, this exempted the appellant 
from liability. The proof failed to sustain the second ground of de- 
fense, and the denial that the accident was caused as alleged was 
the only issue of fact that the appellee was required to establish. 
The overruling of the demurrer did not dispense with the necessity 
of the plaintiff's showing that the death of the intestate was caused 
by the accident as alleged, and, while the sufficiency of the answer 
may be questioned by reason of the manner in which the denial is 
made, still it was the appellant’s defense, and it attempted by it to 
place the burden on the plaintiff, and will not be allowed now to 
say that, because its pleading was bad, the burden was not on the 
plaintiff. The judgment below must be affirmed. 


SUPREME COURT OF WISCONSIN. 


BURR 


v8. 


GERMAN INS. CO., or FREEPORT, ILL.* 


The policy for a single premium was on cranberry boxes, barrels, cars, and 
separator, specifically, and provided that it should be void if the property 
were levied on or taken into possession under any legal process, or the 
title should be disputed in any legal proceedings. A writ of attachment 
was levied on all the property except a portion that had previously been 
mortgaged. 


Held, That the policy was forfeited. 


Held, That a declaration by the adjuster and state agent that the policy was 
not liable, but that they would refer the matter to the company, was not 
a waiver of forfeiture. 


Statement of facts by Cassopay, J. 


It appears from the record that November 1, 1888, the defend- 
ant company, in consideration of $16 premium paid, issued its policy 
of insurance to one James Carey for the term of one year from 
November 1, 1888, to November 1, 1889, to the amount of $800, 
against loss or damage by fire to the following specified property, 
to wit, $675 on the cranberry boxes and barrels, $75 on three cran- 
berry railroad cars, $50 on cranberry separator,—all stored in the 
warehouse therein described; that the amount of loss or damage 
was therein agreed to be estimated according to the cash actual 
value of the property at the time of the fire, and to be paid in sixty 
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days after the loss should be ascertained, in accordance with the 
terms and conditions of said policy, and containing provisions to 
the effect that, if the property thereby insured should be levied 
upon or taken into possession or custody under any legal process, 
or if the title or possession should be disputed in any legal proceed- 
ings at law or in equity, then said policy should at once cease to be 
binding upon the company; that no suit or action of any kind, 
under or by virtue of the policy, should be sustainable, unless com- 
menced within six months next after the loss or damage should 
occur; that September, 19, 1889, the property insured was de- 
stroyed by fire; that September 24, 1889, the said James Carey 
assigned all his right, title, and interest in said claim for such loss 
under said policy to the plaintiff in this action; that April 16, 1890, 
this action was commenced to recover such loss under this policy; 
that the defendant’s answer consisted of admissions, denials, and 
alleged breaches of conditions, and that the action was not com- 
menced within the time prescribed in the policy; that at the close 
of the trial the jury returned a special verdict, to the eftect that 
there were 4,440 of the boxes insured which were destroyed by said 
fire; that 2,959 of said boxes had been levied upon by the sheriff; 
that the boxes so destroyed by fire were, at the time, of the value 
of five cents each, total, $666; that 160 barrels so insured were de- 
stroyed by said fire; that they were of the value of 37} cents each, 
total, $59.20; that October 1, 1889, the adjuster and state agent of 
the defendant did claim that the defendant was not liable for the 
loss under the policy, and at the same time stated that he would 
refer the matter to the company; that the value of the cranberry 
separator so insured, and destroyed by fire, was $60; that thereupon 
the court ordered judgment in favor of the plaintiff, and against the 
defendant, upon said special verdict, and such judgment was there- 
upon entered for $808.99 damages, and $134.11 costs, making the sum 
of $943.10. From said judgment the defendant brings this appeal. 


Sytvester & Scuermer, for Appeliant. 
Joun Woon, Jr. (Gabe Bouck, of counsel), for Respondent. 


Cassopay, J. (after stating the facts.) 
It is undisputed that the policy was issued to James Carey; that 
after the fire, and before the commencement of this action, the 
claim for the loss was assigned to the plaintiff by Carey; that Sep- 
tember, 14, 1889, and five days prior to the fire, upon an attach- 
ment issued in an action in favor of one Stanley and against said 
Carey and another, the sheriff levied upon and seized, under said 
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writ, all the cranberries, cranberry boxes and barrels, then in the 
warehouse mentioned in said policy, except the east 1,500 boxes of 
berries, and except the west 300 boxes of berries, which he did not 
levy upon, for the reason that they had previously been conveyed or 
mortgaged to W. D. Williams. Forthe reasons given in the opinion 
of Mr. Justice Orton in Carey vs. Insurance Co. (reported in this 
issue of law journal) [filed herewith], we must hold that the policy 
was rendered inoperative and void by such levy, seizure, and change 
of possession, under the clause of the policy on that subject contained 
in the foregoing statement, and that the same was not waived nor 
reviewed by the defendant’s adjuster and ‘state agent; the pro- 
visions of the two policies in these respects being substantially the 
same. The question recurs whether the policy was thereby ren- 
dered inoperative and void as to the property thereby insured, and 
not so levied upon nor seized by the sheriff. In Loomis vs. Insur- 
ance Co. (77 Wis.,87 and id. 81 Wis., 366), three buildings and 
certain personal property, situated on three different farms, were 
insured, each for aseparate amount, by a policy stating the premium 
as a gross sum; and it was held that the contract was divisible, and 
that the sale of one of the buildings, in violation cf a stipulation 
against changing the title of the insured property without the con- 
sent of the insurer, did not avoid the policy as to the other property, 
situated several miles from the building sold. In that case the 
present chief justice discusses the questions of divisibility and in- 
divisibility of such contracts at length, and upon authority and rea- 
son; and there is no purpose here of renewing the discussion. In 
so deciding, the court expressly adhered to the former adjudications 
of this court there cited. In each of those cases the property in- 
sured consisted of buildings and personal property contained 
therein, with the risk distributed to the different items covered by 
the policy, and it was held that the contract of insurance, as to 
each building and the personal property therein, was indivisible: 
Schumitsch vs. Insurance Co., 48 Wis., 26; Hinman vs. Insurance 
Co., 36 Wis. 159. In the case at bar the property covered by the 
policy was all personal, and situated in the same warehouse. The 
premium paid was a gross sum. The provision avoiding the policy 
in case of such levy, seizure, or change of possession was designed 
to protect the company against any increase of risk by virtue of such 
levy, seizure, or change of possession. The property insured being 
so situated that any increase in the risk, as to any portion thereof, 
necessarily increased the risk as to the whole, it is very obvious 
that the whole risk was a unit, and the contract of insurance an en- 
tire, indivisible contract. It follows that the avoidance of the policy 
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by virtue of the levy, seizure, and change of possession went to the 
whole contract, and rendered it wholly inoperative and void. This 
makes it unnecessary to consider the question whether the action 
was commenced within the time limited by the policy. 

The judgment of the circuit court is reversed, and the cause is 
remanded for a new trial. 


SUPREME COURT OF GEORGIA. 


GREENWICH FIRE INS. CO. 
vs. 


SABOTNICK.* 


Where G. & D., as partners under that style, were agents of an insurance 
company when a policy of insurance upon a stock of goods was issued by 
the company through them, and they afterwards dissolved, and G. ceased 
to represent the company, but continued in the insurance agency business 
at the same place as a member of a new firm, using the style of G. & Co., 
and the insured applied to G. for additional insurance on the same prop- 
erty, producing at the same time the former policy, which G. examined, 
and thereupon issued another policy, in a different company, which G. 
& Co. then represented, signing that policy with the name of the new 
firm, these facts did not amount to a consent by the first insurance com- 
pany that the insured might obtain the additional insurance embraced in 
the second policy. As G.’s agency for the first company had terminated, 
he had no authority to represent that company, and the burden of verify- 
ing his authority was upon the insured, the policy on its face declaring 
that it would be rendered void by procuring further or additional insur- 
ance, unless by agreement indorsed upon or annexed to the policy. The 
ignorance of the insured that the first firm was dissolved, or that G.’s 
agency was in fact terminated, would not vary the relative rights of the 
parties. 


Henry Jackson and J. R. Lamar, for Plaintiff in Error. 
C. H. Couen, for Defendant in Error. 
Simmons, J. 

Sabotnick sued the Greenwich Insurance Company upon a policy 
of fire insurance, and a verdict was rendered in his favor. The de- 
fendant’s motion for a new trial was overruled, and it excepted. 
One of the defenses set up by the insurance company was that the 
policy had been rendered void by the plaintiff's taking additional 
insurance without the company’s consent. The policy contained a 
stipulation that, unless otherwise provided, by agreement indorsed 
upon or annexed to it, it should be void if the insured had or should 
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thereafter procure another contract of insurance, whether valid or 
not, on the property covered by it. The plaintiff did procure from 
another company additional insurance on this property, and no 
agreement to allow the same was indorsed upon the policy or other- 
wise appeared in writing. He relied, however, upon the fact that 
the agent who issued the second policy in behalf of the other com- 
pany was a member of the firm which, as agents for the defendant, 
had issued the policy sued upon, and that no notice had been given 
him (the plaintiff) of the termination of this person’s agency for the 
defendant; it being contended that, in the absence of notice, he had 
a right to assume that the agency continued, and that the defend- 
ant, through its agent, knew of the additional insurance, and con- 
sented to it. The policy sued upon was dated March 10, 1891, 
though, according to some of the testimony, the true date was April 
10, 1891, and it was countersigned “Gardner & Davis, Agents at 
Augusta.” The second policy was issued in the following Decem- 
ber, by W. S. Gardner & Co., as agents of the Macon Fire Insur- 
ance Company, and was countersigned by them assuch. The plain- 
tiff, in procuring the additional insurance, dealt with W. S. Gardner, 
who had been a member of the firm of Gardner & Davis, and, in re- 
ply to an inquiry by Gardner as to whether he already had insur- 
ance, exhibited to him the original policy, but nothing was said as 
to procuring the consent of the first company, and Gardner did not 
inform that company as to the additional insurance. Gardner had 
published notice of the dissolution of the firm of Gardner & Davis 
on the first of April, 1891, and, a litigation having arisen between 
him and Davis concerning his right to dissolve, a decree of disso- 
lution was rendered in June, 1891. After the dissolution, Davis 
was the sole agent of the defendant in Augusta, and Gardner had 
no further connection with its business, and did not claim to repre- 
sent it. The firm of W. 8S. Gardner & Co., which was afterwards 
formed, continued the insurance business as the agents of other 
companies, in the office which had been occupied by the former 
firm, but the sign of that firm was removed, and that of the new firm 
substituted, and Davis no longer occupied the office. Upon this 
state of facts, a verdict for the plaintiff was unauthorized, and the 
court below erred in refusing a new trial. It is true that consent to 
additional insurance need not be expressed in writing, or indorsed 
upon the face of the policy, notwithstanding such a stipulation as 
that contained in this policy. Notice of an intention to get the ad- 
ditional insurance and consent thereto by the agent of the company 
is, in the absence of fraud, sufficient to justify the insured in pro- 
curing such insurance: Carrugi vs. Insurance Co., 40 Ga., 135; 
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Insurance Co. vs. Carrugi, 41 Ga.,674. The insured, however, must 
see to it that the person to whom the notice is given, or whose con- 
sent he relies upon, is authorized to represent the company whose 
policy he holds. In this case it does not appear that the plaintiff 
made any inquiry as to whether Gardner still represented the de- 
fendant, or that Gardner himself claimed to represent it, and there 
is no evidence of any misleading conduct on the part of the defend- 
ant. On this subject, it is said, in a recent work on the law of fire 
insurance: “Notice to a former agent, whose authority has been 
revoked, although he may have been the person who issued the 
policy, will not be sufficient. The insured cannot be protected in 
his neglect to inquire as to what person has authority in the matter. 
He is bound at his peril to give notice to one authorized to receive 
it:” Ost. Fire Ins. (Ed. 1892), § 204. To this effect, see also 2 May 
Ins. (3d Ed.), §368; Insurance Co. vs. Malloy, 50 Ill., 419; Gilbert 
ys. Insurance Co., 36 Barb., 372. Judgment reversed. 


APPELLATE COURT OF INDIANA. 


QUEEN INS. CO., or LIVERPOOL 
v8. 
HUDNUT CO.* 


An allegation in the complaint that the building was destroyed by a cyclone, 
tornado, or hurricane was answered by a denial and an allegation that 
the damage was caused by a collision with a steamboat driven against it 
by a high wind. 

Held, On demurrer that the answer was insufficient, for the cause specially 
alleged was inconsistent with and controlled the general: denial. 


Nor was it sufficient to allege that the company and assured were satisfied, 
after investigation, that the steamboat was responsible for the damage, 
and action had been brought against the owners which was defeated. 
Such allegations did not show a release of the company from liability. 


ALEXANDER Gitcurist and Curran A. De Bruter, for Appellant. 
S. B. Davis, G. V. Menzies, and Groree M. Davis, for Appellee. 


Ross, J. 
This action was brought by the appellee to recover, on a policy 
of insurance, the value of a building alleged to have been destroyed 


*Decision rendered, Nov. 9, 1893. 
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by a cyclone or hurricane. The policy sued on was issued by the 
appellant to the Mt. Vernon Hominy Mill Company, insuring said 
building against loss or damage by cyclones, tornadoes, and hurri- 
canes, and, after the loss complained of, the rights under the policy 
were assigned by the insured to the appellee. The appellant filed 
an answer to the complaint in two paragraphs, in each of which it 
set up matter in avoidance. No answer of general denial was 
pleaded. Demurrers were overruled to each paragraph of the 
answer, and the appellee replied specially. The second paragraph 
of the reply was addressed to the first paragraph of the answer, and 
the fourth paragraph of the reply to the second paragraph of the 
answer. Demurrers were filed to each of these paragraphs of the 
reply, and the court, in ruling thereon, carried the demurrers back, 
and sustained them to each of said paragraphs of answer. The ap- 
pellant refusing to plead further, judgment was rendered in favor 
of the appellee. 

The errors assigned by appellant in this court are as follows: 
(1) “ The court erred in overruling appellant’s demurrer to the 2d 
paragraph of the reply.” (2) “The court erred in overruling appel- 
lant’s demurrer to the 4th paragraph of the reply.” (3) “The court 
erred in holding the first paragraph of appellant’s answer insufficient 
in law to constitute a defense to plaintiff's complaint.” (4) “The 
court erred in holding the second paragraph of appellant’s answer 
insufficient in law to constitute a defense to plaintiffs complaint.” 

As the record comes to this court, the only ruling of the court 
below to which appellant could take exception was in carrying the 
demurrers back, and sustaining them to each paragraph of the 
answer. By this ruling of the court the replies were virtually 
stricken from the record. When the answers went out, the replies 
thereto followed. Without an answer in the record no reply was 
necessary, because it required none to form an issue. The first and 
second errors assigned present no question on the ruling of the 
court in carrying the demurrers back, and sustaining them to the 
answers. Do the third and fourth? 

Section 655, Rev. St. 1881, provides:— 

No pleadings shall be required in the supreme court upon an appeal, but a 
specific assignment of all errors relied upon, to be entered on the transcript 
in matters of law only, which shall be assigned on or before the first day of 
the term at which the cause stands for trial, and the appellee shall file his 
answer thereto. 

The assignment of errors is the appellant’s complaint, and each 
specification must be specific. If the error assigned is predicated 
upon a ruling on a demurrer to a pleading, the assignment should 
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so state, designating specially what ruling is complained of. See 
Elliott’s App. Proc., § 308, and cases cited. While these assign- 
ments may not meet the requirements of the statute and the rules 
of this court in this respect, we shall nevertheless in this instance 
consider the questions which are sought to be presented thereby. 
In the first paragraph of the answer it is alleged, in substance, that 
the warehouse described in the policy and in the complaint was not 
blown down by the immediate action of a cyclone, tornado, or hurri- 
cane, but was destroyed as a result of a collision with a steamboat 
navigating the Ohio River; that after attempting to make a landing, 
in which it was unsuccessful, and while endeavoring to leave the 
wharf boat, which was the public landing for steamboats at Mt. 
Vernon, said boat, by reason of the force of a very high wind then 
prevailing, was driven against said building, causing it to fall. It 
was further alleged that said building was not blown down by a tor- 
nado, or by any cyclone or hurricane, or by the force of the wind in 
any way, but was knocked down by the collision with said steam- 
boat. The second paragraph of the answer contains the material 
allegations of the first paragraph, with the following additional aver- 
ments, viz.: That after that accident the defendant and the assured, 
the Mt. Vernon Hominy Mill Company, each investigated the facts 
of the loss, and were satisfied “that said loss was the result of the 
negligence of the officers and servants of the Cincinnati & Memphis 
Packet Co. in so negligently navigating said steamer;” that the as- 
sured and the defendant elected to treat the loss of said building 
and property as caused solely by the negligence of said packet 
company, and the assured thereupon elected to bring an action 
against said packet company to recover therefor; and that it did 
bring such action, but, upon trial thereof, judgment was rendered 
against the assured. It is also averred that the policy sued on pro- 
vides that in all cases of loss the assured shall assign to the insurer 
all his rights to recover from any other person or persons, corpora- 
tions, etc., for such injury and loss, and that the assured had not 
done so, but had sought to recover from such corporation in his own 
right. Do the facts pleaded in either of these paragraphs constitute 
a defense to the plaintiff's cause of action? A single paragraph of 
answer cannot serve the double purpose of an answer of confession 
and avoidance of the entire cause of action, and also of a denial 
thereof: Coble vs. Eltzroth, 125 Ind., 429. But it may avoid part 
and deny part: State vs. St. Paul & M. Turnpike Co., 92 Ind., 42; 
Colglazier vs. Colglazier, 117 Ind., 460. Neither of these answers 
state facts sufficient to withstand a demurrer as an answer in con- 
fession and avoidance, and, if good at all, are so only because they 
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are argumentative denials. It is alleged in the complaint that the 
property insured was destroyed by a cyclone or hurricane. The as- 
surers deny that the loss was occasioned by a tornado, cyclone, or 
hurricane, but allege that it was caused by a very high wind forcing 
the boat against it. Is this not a confession that a tornado, cyclone, 
or hurricane caused the injury? The words “tornado” and “ hurri- 
cane” are synonymous, and mean a violent storm, distinguished by 
the vehemence of the wind and its sudden changes, while the defi- 
nition of a “cyclone” is “a rotatory storm or whirlwind of extended 
circuit:” Webst. Unab. Dict. It is evident, therefore, that a hurri- 
cane is a very high wind. That the hurricane itself coming in con- 
tact with the building did not alone cause the damage is not 
material, but, if it caused another body to come in contact and do 
the damage, the hurricane would be the direct and controlling cause. 
The special allegations as to the cause of the injury are inconsistent 
with the allegations that the loss was not occasioned by a tornado, 
- hurricane, or cyclone; hence control such general allegation: Rail- 
road Co. vs. Crist, 116 Ind., 446; Warbritton vs. Demorett, 129 Ind., 
346; Moyer vs. Railroad Co., 132 Ind., 88. © 
The allegations relative to the investigation by the assured and 
the insurer, and the bringing of the action by the assured against 
the Cincinnati & Memphis Packing Company did not show a release 
of appellee from liability, and added nothingto the answer. Neither 
paragraph of the answer was good for any purpose, and the court 
did not err in sustaining the demurrers thereto. 
Judgment affirmed. 





Miscellaneous Decistons. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Riguts oF MorraaGcers in Case or InsoLvency. 

The Civil District Court of the Parish of Orleans, La., in the case 
of Bentz & Habenicht, Liquidators of the Home Brewing Co., vs. 
Ins Co., has rendered a decision of which the following is a sylla- 
bus, reported by W. O. Hart, of the New Orleans Bar:—By the. 
failure of a corporation all the rights of its creditors become 
fixed, and whatever property is then in possession, or recoverable 
by or for the corporation, must be held as the common pledge 
of all its creditors. Privileges, mortgages, or pledges cannot be 


acquired after the dissolution of a corporation. A failure to trans- 
fer insurance policies to a mortgage creditor, even though stipulated 
in the act of mortgage, gives the mortgage creditors no right upon 
the proceeds of the policies after the dissolution of the corporation. 
Equity will not regard as done that which ought to have been done, 
when so to regard it will operate to the injury of third persons ; and 
general creditors are third persons, to this extent. 


Lire-Insurance Poticres, TaxaBLE Assets OF AN Estate. 


The Court of Appeals of New York in the case of Knoedler’s Es- 
tate, decided Dec. 12,1893, holds that life-insurance policies payable 
to the personal representatives are assets of the estate, subject to 
taxation under the collateral inheritance law. 
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UNITED STATES CIRCUIT COURT. 


SoutHEerN District oF Iowa. 


GEORGE D. HARRISON, Plaintiff, 
vs. 


HARTFORD FIRE INS. CO., or Hartrorp, Conn., Defendant.* 


Where a suit against a fire-insurance company was commenced within ninety 
days after a waiver of proofs of loss, it will be held to be premature and 
the court without jurisdiction under the statutes of Iowa, which provide 
that no suit shall be begun against an insurance company within ninety 
days after proofs of loss have been furnished. 


Where an insurance policy provided that in event of a disagreement as to the 
amount of the loss, two competent appraisers should be chosen, each party 
selecting one and the two so chosen shall first select a competent umpire, 
and that an award in writing of any two shall determine the amount of 
said loss, and that no suit or action on the policy for the recovery of any 
claim shall be sustainable in any court of law or equity until after a full 
compliance by the assured with the foregoing requirements; and when 
the agreement for submission to appraisers provided that two persons, 
naming them, should act as appraisers together with a third person to be 
appointed by them, if necessary, to decide upon matters of difference only, 
and there is no evidence of any disagreement; Held, That such submis- 
sion not being in accordance with the terms of the policy and there being 
no evidence of disagreement, that the appraisement and award is not a 
condition precedent to maintaining suit. 

Where a policy of insurance provided as above stated, and the parties in 
accordance therewith voluntarily entered into a contract of appraise- 
ment, and appraisers were chosen by the parties and duly qualified and 
entered upon the discharge of their duties, and while such appraisers 
were endeavoring to comply with the conditions of the agreement for 
submission, a suit is brought by the assured within ninety days after 
statutory notice of loss is given, or same waived. Quere. Whether such 
agreement and part performance thereof will prevent the plaintiff from 
maintaining suit, or whether a suit if begun would be stayed until an 
award should be submitted. 

A general local recording agent, with authority to issue and deliver policies 
of insurance, and to collect premiums, has no authority by virtue of such 
agency to waive proofs of loss. 

Where a local recording agent with authority to issue policies of insurance 
and deliver them, and to collect premiums, and whose business it was to 
notify his company of any fire which might occur within his territory, 
advised his company that such a fire had occurred, and the company ad- 
vised such agent that an adjuster would give the matter attention as soon 
as he could do so consistent with other duties, and thejlocal agent so 
notified the assured, and within a few days thereafter stated to the assured 
that an adjuster would be there on a day named, and for the assured to 
get his appraiser ready ; Held, That such agent had no authority to waive 
proofs of loss and that the above facts did not constitute a waiver of 
proofs. 


This was an action brought by the plaintiff against the defendant 


upon a policy of insurance, New York Standard form, the petition 


* Decision rendered, Jan. 27, 1894. 
VoL. XXIII.—11 
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being in the usual form. The defendant for answer pleaded a gen- 
eral denial. 2nd. Prematurity of action under the Iowa statute. 
3rd. That there was an appraisement entered into under the terms 
of the policy and no award had been made at the time the suit was 
commenced, and that said award was a condition precedent to bring- 
ing suit. 4th. That no proofs of loss had been served. The plain- 
tiff pleaded a waiver of proofs. 

The evidence showed that the fire occurred on the 4th day of 
October, 1892 ; that on the same day the local recording agent of 
the defendant, who was present, notified the defendant of the fire, 
and the defendant advised said agent within two or three days that 
an appraiser would be sent to look after the matter, as soon as he 
could get there consistent with other duties, which fact was commu- 
nicated to the assured. About the 14th of October the local agent 
informed the assured that the adjusters would be at the place of 
the fire on the 20th of October and for the assured to get his 
appraiser ready for appraisement. There wasalso a policy of insur- 
ance upon the same property in another company, and another ad- 
juster representing such other company ; and on the 20th of October 
the adjusters for both companies arrived, and the parties entered 
into a joint agreement to submit the extent of the loss to two ap- 
praisers. The agreement provided that the two appraisers should, 
together with a third person to be appointed by them if found nec- 
essary to decide upon matters of difference only, appraise and esti- 
mate the cash value of the damages by fire. This agreement was 
duly executed, and two appraisers were chosen and qualified on said 
day, and entered upon their duties as such appraisers ; they con- 
tinued in consultation two days and were unable to agree upon the 
extent of the loss, and separated with the understanding that they 
were to meet in Kansas City. The appraiser chosen by the assured 
was not well and no meeting occurred in Kansas City. About the 
middle of January the appraiser for the insurance company called 
upon the appraiser for the plaintiff, and they each submitted names, 
one to the other, of persons alleged to be suitable to act as umpire. 
The appraisers then separated with the understanding and agree- 
ment that they would each consider and investigate the competency, 
etc., of the persons named for umpire. On the 16th of January, 
1893, and while matters were in the condition named, suit was com- 
menced by the plaintiff. After the evidence of the plaintiff showing 
the above facts was concluded the defendant moved the court to 
direct the jury to return a verdict for the defendant upon the fol- 
lowing grounds :— 
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1st. That the action was premature under the statutes of Iowa 
which provide that no suit shall be begun within ninety days after 
proofs of loss shall have been furnished. 

2nd. That under the terms and conditions of the policy an ap- 
praisement and an award is a condition precedent to the right to 
maintain action. 

3rd. That the parties having voluntarily entered into an agree- 
ment to appraise the damages caused by the fire, and the appraisers 
having been chosen and qualified, and having entered upon their 
duties as such appraisers, and while they were engaged in the per- 
formance of their duties as such appraisers, and before an award 
was entered, and without any fault upon the part of the defendant, 
suit was brought by the plaintiff, and that therefore this suit could 
not be maintained. 

4th. That no proofs of loss were furnished the defendant as re- 
quired by the statutes of Iowa and the conditions of the policy. 


D. N. Spracue and A. H. Srursman, for Plaintiff, 
McVey & Cuesuire, for Defendant. 
Wootsoy, J. (orally.) 

An examination of the policy in suit shows that, in the event of a 
disagreement as to the amount of the loss, the same shall be ascer- 
tained by two competent and disinterested appraisers, the assured 
and the company each selecting one, and the two so chosen shall 
first select a competent and disinterested umpire. The appraisers 
together shall then estimate and appraise the loss. The policy fur- 
ther provides that no suit or action on this policy for the recovery 
of any claim shall be sustainable in any court of law or equity until 
after a full compliance by the assured with all the foregoing require- 
ments, etc. The agreement for submission to appraisers and the 
evidence show that two appraisers were chosen, who entered upon 
their duties as such appraisers, but that they did not first choose a 
third person to act as umpire, and that the articles themselves pro- 
vide a third person shall be chosen by these appraisers, only if nec- 
essary to decide upon matters of difference. The appraisers being 
unable to agree as to the amount of the damages thereafter attempted 
to choose a third person as umpire. There has been no evidence 
submitted to the jury of any disagreement as to the amount of the 
loss taking place prior to the appointment of the appraisers, and it 
appears from the evidence that an umpire was not first chosen, 
neither was there any attempt at first to choose an umpire. The 
agreement for submission does not, therefore, follow the terms and 
conditions of the policy,and while the Supreme Court of the United 
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States has held in the case of Hamilton vs. L. & L. & G. Ins. Co. 
(136 U. S., 242), that an appraisement and an award is a condition 
precedent to maintaining an action where the policy so provides, 
yet, in this case as the terms and conditions of the policy were not 
followed, I am of the opinion that this agreement for submission 
under the terms and conditions under the facts proven do not con- 
stitute a condition precedent to the bringing of the suit. This was 
held also in the case of Adams vs. Bowery Ins. Co. (21 Ins. L. J., 
833). 

As to whether the fact that the parties had entered into a con- 
tract of appraisement and chosen appraisers (which appraisers en- 
tered upon their dutiesas such, and that at the time suit was brought 
were endeavoring to agree upon an umpire) would prevent a suit 
from being maintained, I do not here decide. It is conceded by 
counsel for plaintiff that such a condition of affairs, if properly 
pleaded, would authorize the court to suspend the suit, and order 
the appraisement to proceed, but as to whetherit would be an actual 
bar or not, it is not necessary here to decide. 

It appears from the undisputed evidence in this case that the local 
recording agent of the defendant resided at the place of the fire, 
and was present at the time of the fire on the 4th of October, 1892, 
and that on the same day he notified the general managers of the 
defendant in Chicago of the occurrence of the fire, and soon after, 
within two or three days, the managers advised the agent that an 
adjuster would be sent to give the matter attention as soon as he 
could do so consistent with other duties, which message was deliv- 
ered to the assured orally. About the 14th of October, the local 
agent of the defendant informed the plaintiff that the adjuster would 
be there on the 20th, and for him to get his appraiser ready for ap- 
praisement. On the 20th of the month the adjuster came upon the 
ground and in connection with an adjuster of another company, who 
had issued a policy upon the property destroyed, entered into an 
appraisement agreement with the assured, and appraisers were ap- 
pointed who entered upon their duties as such, on the 20th day of 
October. It is insisted by the plaintiff that these acts constituted a 
waiver of proofs of loss on the 14th of October, and if the proofs of 
loss were in fact waived on the 14th of October then this action is 
not prematurely brought. The statutes of Iowa provide, section 
1734, McClain’s Code, that no action shall be begun within ninety 
days after proofs of loss have been furnished. If proofs of loss are 
waived at a given date, the ninety days would begin to run from 
the date of the waiver of proofs of loss. In this case less than ninety 
days had elapsed between the 20th of October and the 16th of 
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January, 1893, when the suit was brought. I am ofthe opinion that 
the acts of the local agent, whose powers were general within the 
scope of his authority, did not constitute a waiver of proofs of loss, 
and the facts do not constitute a waiver of proofs prior to the 20th 
of October, 1892. The case of Wilhelmi vs. Des Moines Ins. Co. (22 
Ins. L.9., 371,) is a strong case in point. In that case the record 
shows that the loss was verbally reported to the general officers of 
the company, who caused immediate examination to be made of 
the premises and made request for duplicate bills of invoice, but 
this was held not to constitute a waiver of proofs. The case of Von 
Gonechtin vs. Ins. Co. (75 Iowa, 545) is also a case in point. There 
the local agent who issued policies promised the assured that his 
loss would be paid and repeatedly so assured him; this action by 
the local agent was held however not to constitute a waiver of 
proofs of loss. The following cases decided by the Supreme Court 
of Iowa clearly establish the doctrine that an action brought within 
ninety days after proofs of loss have been furnished is premature, 
and that courts are without jurisdiction of an action thus prema- 
turely brought :— 

Quinn vs. Insurance Co., 71 Iowa, 615 ; Von Gonechtin vs. Insur- 
ance Co., 75 Iowa, 544 ; Christie vs. Insurance Co., 82 Towa, 360 ; 
Wilhelmi vs. Insurance Co., 22 Ins. L. J., 371; Woodruff vs. In- 
surance Co., January Term, 1894 ; Vore vs. Insurance Co., 76 Iowa, 
548 ; Taylor vs. Merchants & Bankers Ins. Co., 83 Iowa, 402 ; Moon 
vs. Insurance Co., 72 Iowa, 414. 

It is insisted that the case of Harris vs. Phenix Insurance Co. (22 
Ins. L. J., 116) is in point, and that under that authority there was 
a waiver of proofs of loss. In that case, however, a general adjuster 
of the company with full authority visited the home of the assured 
and in substance promised the assured’s wife to pay the loss. No 
case has been cited where a waiver has been based upon a set of 
facts similar to those presented in the case at bar. I am therefore 
of the opinion that this case is prematurely brought and the jury 
are instructed to return a verdict for the defendant in this case. 
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SUPREME COURT OF TEXAS. 


QUEEN INS. CO. Et AL. 
vs. 


STATE EX REL ATTORNEY-GENERAL.* 


The statute of Texas prohibiting trust combinations to create restrictions in 
trade, and to prevent competition and fix prices in the making, selling, 
and buying of articles or commodities of trade use, merchandise or com- 
merce, ete. ., does apply to combinations of fire-insurance =—oe to 
fix premium rates and commissions. 


Insurance is trade only in a restricted sense, and is not commerce nor an 
article of commerce. 


Such combinations of insurance companies are not unlawful at common law 
in so far as to be restrained by injunction, nor are they a ground for for- 
feiting the franchises of the companies, though perhaps unenforceable 
among the members as unreasonable restraints of trade. 


Leake, Henry, Minter & Reeves, for Plaintiffs in Error. 

Cuas. A. Cutperson, Att’y-Gen., and Frank Anprews, Asst. Att’y- 
Gen., fur Defendant in Error. 

GaInes, J. 

This action was brought in the name of the state of Texas by its 
attorney-general, against the Texas Insurance Club, an association 
of insurance agents, and against 57 foreign insurance corporations 
doing business in this state under permits granted in pursuance of 
the statutes of the state. It is alleged in the petition that the Texas 
Insurance Club was created with the consent and by the procure- 
ment of the other defendants, with the object of organizing a com- 
bination for the purpose of fixing a uniform rate of insurance 
throughout the state upon a graduated scale, and of thereby pre- 
venting competition among each other, and at the same time of 
establishing a fixed rate of commission to be paid to the agents of 
such companies. It is claimed in the petition that the acts charged 
against the defendants show an illegal combination, as defined and 
denounced in the act of March 30, 1889, entitled— 


An act to define trusts and to provide for penalties and punishment of cor- 
porations, persons, firms, and associations of persons connected with them, 
and to promote free competition in the state of Texas: 


Laws 1889, p.141. It is also claimed in the petition that the com- 
bination, purposes, and acts of the defendants are in restraint of 


*Decision rendered, Dec. 14, 1893. 
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trade and contrary to public policy, and therefore illegal at com- 
mon law. The prayer was that the Texas Insurance Club be dis- 
solved, and that the permits of the other defendants be canceled, 
or that the defendants be enjoined from carrying out the objects of 
the combination as alleged in the petition. The trial court held 
that the act of March 30, 1889, did not apply to a combination to 
fix rates of insurance or the commissions of the agents of insurance 
companies, and also that the act was unconstitutional and void by 
reason of the thirteenth section, which excepted from its operation 
“agricultural products and live stock while in the hands of the 
producer or raiser;” and sustained a demurrer to so much of the 
petition as charged a violation of that statute. However, the de- 
murrer to that part of the petition which charged a combination 
alleged to be illegal at common law was overruled; and after hear- 
ing the evidence the court held that the effective allegations of the 
bill were sustained by the proof, and entered a decree enjoining 
the defendants from making or carrying out any agreements be- 
tween them establishing fixed rates of insurance, or fixing the per- 
centage of commissions to be paid totheiragents. The defendants 
appealed, and the attorney-general filed cross-assignments of error. 
The court of civil appeals affirmed the judgment of the district 
court in every particular, but held that the statute of March 21, 
1889, was invalid, because it nowhere in terms declared that 
“trusts” such as are defined in the first section are illegal. As- 
suming that the whole case is before us upon the pleadings and 
facts as determined by the court of civil appeals, we will proceed 
to dispose of the questions involved in it so far as may be neces- 
sary for its disposition. 
The act of March 30, 1889, reads as follows:— 


Act to define trusts and to provide for punishments and penalties of corpo- 
rations, persons, firms, and associations of persons connected with them, and 
to promote free competition in the state of Texas. Section 1. Be it enacted 
by the legislature of the state of Texas: That a trust is a combination of cap- 
ital, skill, or acts by two or more persons, firms, corporations, or associations 
of persons, or of either two or more of them for either, any, or all of the fol- 
lowing purposes: First—To create or carry out restrictions in trade. Second 
—To limit or reduce the production, or increase or reduce the price of mer- 
chandise or commodities. Third—To prevent competition in manufacture, 
making, transportation, sale, or purchase of merchandise, produce, or com- 
modities. Fourth—To fix at any standard or figure, whereby its price to the 
public shall be in any manner controlled or established, any article or com- 
modity of merchandise, produce, or commerce intended for sale, use, or con- 
sumption in this state. Fifth—To make or enter into, or execute or carry out 
any contract, obligation, or agreement of any kind or description by which 
they shall bind or have bound themselves not to sell, dispose of, or transport 
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any article or commodity or article of trade, use, merchandise, commerce, or 
consumption below a common standard, or by which they shall agree in any 
manner to keep the price of such articles, commodity, or transportation at a 
fixed or graduated figure, or by which they shall in any manner establish or 
settle the price of any article or commodity or transportation between them 
or themselves and others to preclude a free and unrestricted competition 
among themselves or others in the sale or transportation of any such article 
or commodity, or by which they shall agree to pool, combine, or unite any 
interest they may have in connection with the sale or transportation of any 
such article or commodity that its price might in any manner be affected. 
* * * Sec. 4. Every foreign corporation violating any of the provisions of 
this act is hereby denied the right and prohibited from doing any business in 
this state, and it shall be the duty of the attorney-general to enforce this pro- 
vision by injunction or other proceedings in the District Court of Travis 
County, in the name of the state of Texas. * * * Sec. 6. Any violation of 
either or all the provisions of this act shall be and is hereby declared a con- 
spiracy againt trade, and any person who may be and may become engaged 
in any such conspiracy, or take part therein, or aid or advise in its commis- 
sion, or who shall as principal, manager, director, agent, servant, or employe, 
or in any other capacity, knowingly carry out any of the stipulations, pur- 
poses, prices, rates, or orders thereunder, or in pursuance thereof, shall be 
punished by fine not less than fifty nor more than five thousand dollars, and 
by imprisonment in the penitentiary not less than one nor more than ten 
years, or by either:such fine or imprisonment. Every day during a violation 
of this provision shall constitute a separate offense. Sec. 7. In any indict- 
ment for an offense named in this act it is sufficient to state the purposes or 
effects of the trust or combination, and that the accused was a member of, 
acted with, or in pursuance of it, without giving the name or description, or 
how, when, or where it was created. Sec. 8. In prosecutions under this act 
it shall be sufficient to prove that a trust or combination as defined herein 
exists, and that the defendant belonged to it, or acted for or in connection 
with it, without proving all belonging to it or proving or producing any ar- 
ticle of agreement or written instrument on which it may have been based, or 
that it was evidenced by any written instrument at all. The character of 
the trust alleged may be proved by its general reputation. * * * Sec. 10. 
Each and every person, firm, corporation, or association of persons who shall 
in any manner violate any of the provisions of this act shall for each and 
every day that such violation shall be committed or continued, forfeit and 
pay the sum of fifty dollars, which may be recovered in the name of the state 
of Texas, in any county where the offense is committed, or where either of 
the offenders reside, or in Travis County, and it shall be the duty of the at- 
torney-general, or the district or county attorney, to prosecute for and re- 
cover the same. Sec. 11. That any contract or agreement in violation of the 
provisions of this act shall be absolutely void, and not enforceable either in 
law or equity. Sec. 12. That the provisions hereof shall be held cumulative 
of each other and of all other laws in any way affecting them now in force in 
this state. Sec. 18. The provisions of this act shall not apply to agricultural 
products or live stock while in the hands of the producer or raiser. * * * 


The omitted sections throw no light upon the questions under 
consideration. 
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Admitting, for the present, that the language of the statute suf- 
ficiently manifests the intention of the legiskature to make such 
combinations as are defined therein unlawful, and to make punish- 
able acts committed in violation of its provisions, and that it is not 
in conflict with the constitution by reason of the fact that it ex- 
empts “agricultural products and live stock while in the hands of 
the producer or raiser” from its operation, we still have the ques- 
tion whether the combination charged in the petition is embraced 
within the provisions of the law. We are of opinion that that ques- 
tion must be answered in the negative. To determine that it is so 
embraced we must hold either that it is a restriction in trade, with- 
in the meaning of the first subdivision of section 1, and that these 
words sufficiently define an offense so as to make it punishable 
under our laws, or that the contract of insurance is a commodity 
such as is named in the other subdivisions. A combination between 
two or more insurance companies to increase their rates or to 
diminish the rates to be paid to their agents is, in a general sense, 
a combination in restraint of trade. But we think that the words 
“restrictions in trade” were not intended to receive that construc- 
tion in the statute under consideration. If so intended, it may be 
gravely doubted whether, under our laws, they sufficiently desig- 
nate an offense so as to make it punishable. Our Penal Code con- 
tains the following general provisions:— 

Art. 3. In order that the system of penal aw in force in this state may be 
complete within itself,aud that no system of foreign laws written or unwritten 
may be appealed to, it is declared that no person shall be punished for any 
act or omission unless the same is made a penal offense, and a penalty is af- 
fixed thereto by the written law of this state. Art. 6. Whenever it appears 
that a provision of the penal law is so indefinitely framed, or of such doubt- 
ful construction that it cannot be understood, either from the language in 
which it is expressed or from some other written law of the state, such penal 
law shall be regarded as wholly inoperative. Art. 9. This code and every 
other law upon the subject of crime which may be enacted, shall be construed 
according to the plain import of the language in which it is written, without 
regard to the distinction usually made between the construction of penal laws 
and laws upon other subjects; and no person shall be punished for an offense 
not made penal by the plain import of the words of the law. 

It must be conceded that, except as to laws which result in a 
contract, or which create a vested right, it is not in the power of 
one legislature to control the action of another. Any statute lay- 
ing down a canon of construction may, as a general rule, be re- 
pealed, either expressly or impliedly, by a subsequent statute; and 
where, under a rule of construction declared in a former law, a 
statute cannot take effect, which would be operative but for the for- 
mer act, the argument is certainly cogent that it was the intention 
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of the legislature, in the last enactment, to repeal the rule of con- 
struction laid down in the former. But it may be argued with 
equal force that a provision of the Penal Code affixing a punish- 
ment to an act named or otherwise designated, but not accurately 
and expressly defined, should be enforced, notwithstanding the 
rules of construction laid down in its general provisions. It may 
be plausibly maintained that the intention was that all the pro- 
visions should stand together, and that the special provision should 
be deemed an exception, and that the general rule should yield to 
it. Yet, under article 3 of the Penal Code as it existed before the 
Revised Statutes took effect, which “ declared that no person should 
be punished for any act or omission as a penal offense unless the 
same is expressly defined,” it was held that a special provision of 
that code, which sought to make punishable an act without defining 
it, was operative: Johnson vs. State, 4 Tex. App., 63; Wolff vs. 
State, 6 Tex. App., 195; Rogers vs. State, 8 Tex. App., 401; See 
also State vs. Foster, 31 Tex., 578. That provision was repealed by 
the Revised Statutes, which adopted in its stead the amended ar- 
ticle 3, hereinbefore quoted. But in French vs. State (14 Tex. 
App., 76, article 398) as amended by the act of March 27, 1879 
(Laws 1879, p. 67), was held inoperative by reason of the rule of 
construction laid down in article 6, supra. In like manner, in Ex 
parte Gregory (20 Tex. App., 210), the rule of construction an- 
nounced in article 9 was recognized as applicable to a municipal 
ordinance. That article was primarily intended to abrogate the 
rule of the common law that penal statutes should be construed 
strictly; but it expressly declares another rule which is in accord 
with the common law, and which is founded upon the soundest 
reason. There is a maxim that ignorance of the law excuses no 
one, which is not true as applied to every case, for a man is not 
guilty of theft who honestly takes property under an honest claim 
of right, though he be mistaken as to the law. But it is true in the 
sense that no one can allege his ignorance of the law which makes 
a certain act penal, in justification of his commission of that act. If 
he be held bound to know the law, he should have the means of 
knowing it, and hence he should not be punishable for the infringe- 
ment of a statute unless it designate with a fair degree of clearness 
and precision the act or omission which is forbidden by it. The 
offense need not be “defined” in the logical legal sense of that word, 
for general terms may be used which in themselves require to be de- 
fined; but the terms employed should be sufficiently definite in 
their meaning as plainly to designate the very act which is sought 
to be made punishable by law. 
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Applying these rules of construction, we are of opinion that the 
acts charged against the defendants do not subject them to the for- 
feitures and penalties therein provided for, under that part of the 
stitute which seeks to make unlawful combinations “to create or 
carry out restrictions in trade.” These words are very compre- 
hensive in any aspect, and, if their meaning is limited, it becomes 
difficult to define the sense in which they were employed by the 
legislature. In ordinary language the word “trade” is employed 
in three different senses: First, in that of the business of buying 
and selling; second, in that of an occupation generally; and, third, 
in that of a mechanical employment, in contradistinction to agri- 
culture and the liberal arts. Ordinarily, when we speak of “trade” 
we mean commerce, or something of that nature; when we speak 
of “a trade” we mean an occupation, in the more general or the 
limited sense. In law, the words “restraint of trade” are fairly 
well defined; and the question presents itself whether, in the use 
of the words “ restrictions in trade,” the legislature meant to use 
the word “trade” in the last sense, or as the mere equivalent of 
“commerce ” or “ traffic.” Some contracts in restraint of trade are 
held to be contrary to public policy, and unlawful in the sense that 
they will not be enforced by the courts. Others are lawful and 
enforceable. To be unlawful they must be unreasonable. As to 
restraints which are reasonable, the authorities are not in accord, 
though the evident tendency of modern decisions is to uphold such 
contracts in doubtful cases. The rule as to contracts in unreason- 
able restraint of trade has been applied without question to very 
varied employments—to professional men, such as attorneys-at-law 
and physicians, as well as to merchants, shopkeepers, carriers, and 
those engaged in mechanical pursuits of every character. The rule 
is founded both upon the ground that the public has an interest in 
the employment, and upon the further ground that it is contrary to 
public policy that any person should wholly deprive himself of his 
right to pursue an occupation in which he is presumably skilled. 
See Mitchell vs. Reynolds, 1 Smith, Lead. Cas. (8th Amer. Ed.), 417, 
and English and American notes. But while a party may bind him- 
self for an adequate consideration not to pursue his avocation with- 
in the limits of a prescribed locality, provided the limits be reason- 
able, he cannot bind himself not to follow his trade in any place 
whatever. Now, an agreement between two or more persons, by 
which one of them undertakes to bind himself not to follow his 
trade or practice, his profession, in a territory of prescribed limitsis 
“a combination” within the meaning of the statute under con- 
sideration. A contract between two or more to do a thing is a 
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“combination of * * acts” of such persons to bring about the per- 
formance of the contract.. It is upon this theory, in part, that the 
charge made in the petition is based. Now, the clause of the act 
which we are endeavoring to construe makes no distinction between 
such restraints of trade as are reasonable and such as are unreason- 
able. Hence, if we should give to the words “ restrictions in trade ” 
their ordinary technical meaning, it would follow that the act made 
punishable all contracts in restraint of trade, however reasonable 
they may be. It would follow that if one merchant engaged in the 
hardware business should buy out another, such other agreeing not 
to pursue the same business on the same block or street, or in the 
same town, for a limited time, both would be subject to the penal- 
ties affixed by the act. It is probable that the legislature has the 
power to make such a law, but it is unreasonable to presume that 
they intended to make it, and no construction ought to be given to 
an act which would lead to such results unless its language is so 
clear and unambiguous as to admit of no other conclusion. It is 
true that article 9 of the Penal Code, already quoted, requires us to 
construe the act “according to the plain import of the language in 
which it is written, without regard to the distinction usually made 
between the construction of penal laws and laws upon other sub- 
jects;” but when the words employed have different meanings, one 
being more limited than another, it does not require that we should 
construe them in the more comprehensive sense. The principle is 
inherent in the construction of all laws of doubtful import that the 
intention of the legislature must be sought for and,when discovered, 
must govern. In discovering that intention it is proper to look to 
the consequences of any particular interpretation, and, if they be 
found unreasonable or oppressive, such interpretation ought to be 
rejected. The penalty affixed by the act in question for a violation 
of its provisions is a fine of not less than $50 nor more than $5,000, 
and imprisonment in the penitentiary not less than one nor more 
than ten years, or by either such fine or imprisonment. Each day 
of the continuance of the combination is made a separate offense. 
The offense may be punished by confinement in the penitentiary, 
and is therefore a felony. We do not think that it was the purpose 
of the legislature to give to the word “trade” so comprehensive a 
meaning as would subject all parties to “contracts in restraint of 
trade ” (as these terms are understood at common law) to such heavy 
penalties; and conclude that the word must be construed in a more 
restricted sense, and as synonymous with “traffic.” In this sense 
it embraces the buying and selling of any article of commerce, 
the barter of such articles, and their transportation by common 
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carriers; but it does not embrace the business of insurance, which 
is trade only in the sense that it is an occupation or employment. 

If, therefore, the acts charged in the petition are punishable under 
the statute, they must be denounced by some other provision. Is 
the contract of insurance an “article of commerce” or a “com- 
modity,” within the meaning of those terms as used in the remain- 
ing four subdivisions of the statute? In Paul vs. Virginia (8 Wall., 
168), the Supreme Court of the United States held that the business 
of insurance, as carried on in one state by a company chartered by 
another, was not commerce between the states; and the same doc- 
trine is affirmed by the Supreme Court of Kansas (State vs. Phipps). 
We have no reason to doubt the correctness of the conclusion. It 
is only by a strained construction that the word “commerce” can 
be made to embrace the business of insurance, and to say that in- 
surance is an article of commerce is a construction still more 
strained. It is an aid tocommerce, but not commerce itself; nor is it 
an article of commerce. In Nathan vs. Louisiana (8 How., 73), the 
court say that a dealer in foreign exchange “is not engaged in com- 
merce, but in supplying an instrument of commerce. He is less en- 
gaged in it than the ship-builder, without whose labor foreign com- 
merce could not go on.” The word “commodity” has two 
significations. In its most comprehensive sense it means “conven- 
ience, accommodation, profit, benefit, advantage, interest, commodi- 
ousness;” but, according to Webster’s International Dictionary, the 
use of the word in this sense is obsolete: Page 286. The word is 
ordinarily used in the commercial sense of any movable or tangible 
thing that is ordinarily produced or used as the subject of barter or 
sale; and we think that this was the meaning intended to be given 
to it by the legislature in the statute in question. This clearly ap- 
pears by the context. The language descriptive of the second cate- 
gory of offenses—“ to limit or reduce the production or increase or 
reduce the price of merchandise or commodities ””»—implies that a 
commodity is something that may be produced; so, by that de- 
scription of the third class, a commodity is something that may be 
manufactured, made, transported, and sold; in the fourth it implies 
something that may be sold, used, or consumed; and so, also, the 
fifth and last class, it relates to a commodity that is the subject of 
sale and transportation. Insurance is neither “produced,” “con- 
sumed,” “manufactured,” “transported,” nor “sold,” in the ordinary 
signification of any of these words, and therefore it is not within 
“the plain import ” of the language employed in the act. 

But there is another point of view from which the statute in ques- 
tion should be considered. Its title is— 
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An act to define trusts, and to provide for penalties and punishment of cor- 
porations, persons, firms, and associations of persons connected with them, 
and to promote free competition in the state of Texas. 

The term “trusts” is not here employed in a technical legal sense. 
By very recent commercial usage, the meaning of the word has been 
extended so as to comprehend combinations of corporations or capi- 
talists for the purpose of controlling the price of articles of prime 
necessity, or the charges of transportation for the public. The for- 
mation of gigantic combinations for these purposes in late years has 
created alarm and excited the liveliest interest in the public mind. 
The amount of discussion which it has invoked, considering the 
time during which it has progressed, is probably without parallel. 
See 2 Beach Priv. Corp., 856, and notes. In the year 1888 the dis- 
cussion seems to have become general, and in 1889 many legisla- 
tures, including our own, made laws for the purpose of punishing 
and repressing such conspiracies: Id. 1351, note 2. Notable in- 
stances of these combinations were those of the manufacturing cor- 
porations engaged in refining sugar, which were declared illegal by 
the Court of Appeals of New York in the case of People vs. North 
River Sugar Refining Co. (121 N. Y., 582); “The Cotton-Seed Oil 
Trust ” (State vs. American Cotton Oil Trust, 40 La. Ann., 8); “The 
Diamond Match Trust ” (Richardson vs. Buhl, Mich.); “The Chicago 
Gas Trust ” (People vs. Chicago Gas Trust Co., 130 Ill., 268); “The 
Standard Oil Trust” (Rice vs. Rockefeller [Sup.], 9 N. Y. Supp., 
866); “The Cattle Trust ” (Gould vs. Head, 38 Fed., 886); and “The 
Alcohol Trust” (State vs. Nebraska Distilling Co., Neb.). For other 
cases of like character see Morris Run Coal Co. vs. Barclay Coal Co., 
68 Pa. St., 173; Arnot vs. Coal Co., 68 N. Y., 558; Lumber Co. vs. 
Hayes, 76 Cal., 387; Clancey vs. Manufacturing Co., 62 Barb., 395; 
Craft. vs. McConoughy, 79 Il., 346; Bagging Ass’n vs. Kock, 14 La. 
Ann., 168; Gibbs vs. Gas Co., 130 U. S., 396; Oil Co. vs. Adoue, 83 
Tex., 650; and Anderson vs. Jett., 89 Ky., 375. The instances of 
combinations shown by the cases cited serve to illustrate the causes 
of popular discontent, and the evils which the legislatures of several 
states sought to remedy by direct statutory enactments upon the 
subject. They were combinations organized for the purpose of af- 
fecting the prices of articles of prime importance in commerce, or 
the rates of transportation and intercommunication. The evils re- 
sulting from these practices were doubtless paramount in the minds 
of our legislators when they passed the statute under consideration, 
and it was to repress these practices that the law was enacted. By 
“the plain import of its language” it makes unlawful all combina- 
tions to raise or depress the price of all articles of commerce what- 
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ever, or to increase or diminish the rates of transportation of such 
articles. It seems to us, therefore, that the words in the first sub- 
division of section 1 of the act—‘“ to create or carry out restrictions 
in trade”—were intended only as a general expression of the pur- 
pose of the law, and that the acts defined in the subsequent mem- 
bers of the section were intended as a specific definition of what 
was meant in the first. National Benefit Co. vs. Union Hospital Co. 
(Minn.) was a case involving the question of a partial restraint of 
trade, and in their opinion the court say: “There are two classes of 
cases, some of which appellants have cited, which are often con- 
founded with, but are clearly distinguishable from, cases like the 
present, and stand upon entirely a different footing. The one is a 
combination between producers or dealers to limit the production 
or supply of an article so as to acquire a monopoly of it, and then 
unreasonably enhance prices. The other is where a corporation of 
a quasi public character, charged with a public duty, as a railway 
company, gas company, or the like, enters into a contract restrictive 
of its business, which would disable it from performing its duty to 
the public.” We think it was to combinations of the character de- 
scribed in these remarks that our statute was intended to apply, 
and not to combinations of persons engaged in any employment 
which may be restrictive of that business. But itis a rule of con- 
struction that each word and sentence should be presumed to be in- 
tended for a purpose, and that each should be given effect; and it 
may be argued that our construction destroys the effect of the words 
in the first clause, and that under such construction they might have 
been omitted without changing the meaning of the section. But 
the argument defeats itself. If the words “restrictions in trade” 
are not to be limited in their meaning, then all the subsequent parts 
of the section were unnecessary, and might have been omitted witi- 
out altering the sense. Every act therein defined is clearly a “re- 
striction in trade” in the most comprehensive meaning of those 
terms. The same argument may be made in reference to the words 
“article” and “commodity,” and it may be said they should be con- 
strued to have a different meaning. But, if the word “commodity” 
was employed in its broadest meaning, it embraced “article,” and 
the latter might have been omitted. The fact is, the section of the 
act under consideration abounds in tautology; and its general struc- 
ture is such that rules based upon grammatical niceties should not 
prevail over broader and more liberal rules of construction. Our 
conclusion is that the case stated in the petition does not come with- 
in the provisions of the statute; but we are not prepared to concur 
with the court of civil appeals in holding that the whole act is 
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inoperative. It is true that, while trusts are defined in the first 
section, nowhere, either in that or any other section, are they ex- 
pressly declared unlawful. The following sections provide forfeit- 
ures for corporations and punishment for persons who “violate any 
of the provisions of the act,” but they do not designate what shall 
constitute a violation of its provisions in any direct terms. Confin- 
ing ourselves to the letter of the law, there is a clear hiatus—a lack 
of connection in its provisions. But the legislature evidently in- 
tended to affix a punishment to some acts, and it is reasonable to 
presume that the acts they have defined were those intended to be 
forbidden. This intention is made more evident by the sixth sec- 
tion, which declares that a violation of the provisions of the act is 
“a conspiracy against trade,” etc.; also by the seventh, which pro- 
vides that it shall be sufficient, in an indictment under the act, “to 
state the purposes and effect of the trust or combination, and that 
the accused was a member of and acted with or in pursuance of it, 
without giving its description or how, when, or where it was cre- 
ated.” The eighth section also provides that it shall be sufficient to 
prove upon the trial that “the trust or combination as defined here- 
in exists, and that the defendant belonged to it or acted for or in 
connection with it, without proving all the members belonging to it,” 
etc. There is no express declaration that trusts are unlawful; the 
acts which are declared to constitute a trust are not expressly made 
punishable, nor is any act expressly declared to be a violation of the 
provisions of the statute; yet the language is sufficient, we think, to 
manifest unmistakably the intention of the legislature to punish as 
offenses some of the acts defined in the first section, and it is but 
reasonable to conclude that the purpose was to subject them all to 
alike punishment. The intention of the legislature is the aim of 
statutory construction, and where, though not expressed, it is clearly 
manifested by implication from the language used, we cannot say 
that it should not have effect. That which is not expressed in words 
may be “plainly imported” by implication. We have deemed it 
proper to say this much upon this question, although its determina- 
tion, in our opinion, is not necessary to a decision of this case. The 
other question, as to the validity of the statute, involves a construc- 
tion of the constitution, and we do not feel called upon to determine 
it. The decision of a grave constitutional question, although in- 
volved in a case, is properly pretermitted until a controversy arises 
in which such decision becomes necessary to its disposition. 

Having determined that the acts charged against the defendants 
are not embraced within the provisions of the statute, it becomes 
necessary to decide whether or not they are unlawful at common 
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law. We have found no direct decision in any court of last resort 
upon the point. The decisions upon cases involving similar ques- 
tions are not altogether harmonious. We have seen that contracts 
in unreasonable “restraint of trade” are illegal in the sense that 
they are not enforceable. Of these, there is a well-defined class— 
those in which the parties seek to bind themselves by an agreement 
that one of them shall cease to pursue his vocation. The terms are 
usually employed by the courts in this sense. It is clear that the 
combination in question is not of this class. But, employing the 
terms in a looser sense, it is frequently said that agreements to raise 
or depress prices between persons engaged in the same business is 
a combination in restraint of trade. That such contracts, as applied 
to certain kinds of business, are unlawful in the sense that they are 
not valid, there is no doubt; but whether the rule extends to every 
class of business, is a different question. It extends to a business 
in which the public have a right, as distinguished from a business 
which may be merely beneficial to the public. Such is the carry- 
ing trade, and especially the business of transportation by railroad 
and communication by telegraph. Railroad and telegraph com- 
panies derive their right to condemn property from the fact that 
their business is established for a public use. So the business of 
gas companies, who have acquired a right to lay their pipes in the 
public streets, in analogy to that of railroad companies, is treated 
as public: People vs. Chicago Gas Trust Co. (Ill. Sup.) ‘hus 
far we may clearly see our way; but when we come to a busi- 
ness not public in its character, in the sense previously indicated, dif- 
ficulties arise. We take it as being well settled that all the combi- 
nations among dealers in provisions or other articles of prime 
necessity are deemed in law contrary to public policy, and contracts 
to effect or carry out such combinations are held void: Bagging 
Ass’n vs. Kock, 8 La. Ann., 168; Lumber Co. vs. Hayes, 76 Cal., 387; 
Morris Run Coal Co. vs. Barclay Coal Co., 68 Pa. St., 173. Combi- 
nations of this character are commonly called “monopolies,” but 
they are not the technical monopolies known to the common law: 
4 Bl. Comm., c. 12, § 9. The doctrine that they are illegal prob- 
ably had its origin in the laws against forestalling, regrating, and 
engrossing—offenses which, at a very early day in England, were 
made punishable by statutes which have since been repealed. They 
were probably offenses at common law, though their precise nature, 
as defined in that system, seems to be obscure: 1 Bish. Crim. Law 
(8th Ed.), § 525. According to Blackstone, “forestalling” was de- 
fined by the statute “to be the buying or contracting for any mer- 
chandise or victual coming in the way to market; or dissuading 
Vou. XXIIL.—12. 
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persons from bringing their goods or provisions there, or persuading 
them to enhance the price when there, or of any practices to make 
the market dearer to the fair trader;” and “regrating” “to be the 
buying of corn or other dead victual in any market and selling it 
again in the same market, or within four miles of the place.” “En- 
grossing ” is “the buying up large quantities of corn or other dead 
victual with intent to sell them again.” As we have said, these 
statutes have been repealed in England. They were applicable to 
a condition of society which no longer exists. But it is to be pre- 
sumed that the common-law principle which underlies them is the 
origin of the modern doctrine on the subject. We find that most 
of the cases in which agreements among manufacturers and dealers 
to increase the price of their wares and commodities related to some 
merchantable article of necessity or of great utility. In the case of 
Bagging Ass’n vs. Kock (supra), it is said in the opinion that bagging 
is an article ‘‘of prime necessity” to cotton planters. In the elaborate 
opinion delivered in the trial court in the Sugar Refining Case, 
Judge Barrett lays stress upon the fact that sugar is “a necessary 
article of commerce:” People vs. North River Sugar Refining Co. 
(Cir. Ct.), 3 N. Y. Supp., 401. So, also, in the opinion in the same 
case, in the supreme court: 7 N. Y. Supp., 406. In the opinion in 
the same case in the court of appeals the question was not discussed, 
it not being deemed necessary to a decision of the case: 121 N. Y., 
582. In Richardson vs. Buhl (Mich.), the court also say: “ The 
article” in controvery “has come to be regarded as one of neces- 
sity, not only in every household in the land, but one of daily use 
by almost every individual in the country.” Similar expressions 
may be found in other cases. On the other hand, in Roller Co. vs. 
Cushman (143 Mass., 353), an agreement between three manufac- 
turers of shade rollers to control the manufacture and sale of their 
products was held not unlawful, distinctly upon the ground that 
their wares were not articles of “prime necessity.” The doctrine 
was adhered to and reaffirmed by the same court in the subse- 
quent case of Gloucester Isinglass & Glue Co. vs. Russia Cement 
Co., 154 Mass., 92. In the latter case the court say: “Their contract 
had no relation to an article of prime necessity, or to staple com- 
modities ordinarily bought and sold in market.” In most of the 
cases in which agreements between persons doing a business not of 
a public character have been held contrary to public policy and void, — 
the contracts related not only to articles of commerce, but to staple 
commodities. 

Insurance is a mere contract of indemnity against a contingent 
loss. Though it is an important aid to commerce, it is not a busi- 
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ness of commerce, or one in which the public have any direct right. 
No franchise is necessary for its prosecution, and no one has aright 
to demand of an underwriter that his property shall be insured at 
any rate. Any individual may execute a policy, andso any company 
incorporated for the purpose of insuring property may refuse to 
execute one, unless it be so bound by its charter. Forced insur- 
ance, for obvious reasons, is detrimental to the public interest, and 
it is therefore not probable that such restriction will be found in 
any charter. Labor is necessary to production and transportation, 
and therefore it is not merely an aid, but a necessity, of commerce. 
It is advantageous to the public, and in that sense they have an 
interest in it. The services of professional men are likewise indis- 
pensable in most civilized communities, and are presumably like- 
wise advantageous to the public. The public have an interest in 
- them in the same sense in which they have an interest in the busi- 
ness of insurance. It follows, therefore, that if insurance compa- 
nies are to be brought within the rule that makes agreements to 
increase the price of merchandise illegal, upon the ground that 
the public have an interest in their business, agreements 
among laborers and among professional men not to render 
their services below a stipulated rate should be held contrary to 
public policy and void upon the same ground. Combinations 
among workingmen to increase or maintain their wages by unlawful 
means are unlawful. But are such combinations unlawful when the 
only means resorted to to accomplish their objects is a refusal on 
part of the parties to the agreement to accept employment ata lower 
rate of wages than that designated in the contract? This is the 
next question for determination, and it is not without difficulty. In 
treating of criminal conspiracies, Mr. Bishop says: ‘“ Whatever the 
language of some of the old cases, no lawyer of the present day 
would hold it indictable for men simply to associate to promote 
their own interests, or specifically to raise their wages. Ifthe means 
adopted were mutual improvement of their mental or physical 
powers, mutual instruction in their methods of doing their work, 
mutual inquiring and imparting information as to the wages paid 
in other localities, or anything else of a like helpful nature, severally 
enabling the members to obtain higher wages, nothing could be 
more commendable, and nothing further from the inhibition of the 
law; or, if employers should combine to reduce wages, not propos- 
ing any unlawful means, perhaps we might not so much commend 
them, yet still they would stand under no disfavor from the law—the 
result of which is that a conspiracy to enhance or reduce wages isnot 
indictable per se, while yet it may be so by reason of proposed 
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unlawful means:” 2 Bish. Crim. Law, § 233, subd. 2. ‘The author then 
proceeds to consider certain means which have been determined to 
be unlawful, in which a mere agreement by men not already under 
contract not to work unless for a certain rate of wages does not 
seem to be included. But tne matter seems to be involved in some 
obscurity. In a previous section the author cites the remarks of 
distinguished English judges, including Lord Mansfield, to the effect 
that such agreements are unlawful in themselves, but adds: “Ina 
latter case, Earle, J., perhaps with a view to conforming to the 
statute of 6 Geo. IV., c. 129, § 4, yet distinctly qualifying the words 
of Lord Mansfield, stated it as settled that workmen are at liberty, 
while they are perfectly free from engagements, and have the option 
of entering into employment or not, to agree among themselves to 
say, ‘ We will not go into any employ unless we can get a certain 
rate of wages.’” Mr. Freeman, in his note to the case of People vs. 
Fisher, says: “Recent decisions in England, and the spirit now 
prevailing there and in this country, of giving encouragement to 
workmen in their endeavors to associate themselves into organiza- 
tions for their mutual benefit, have settled beyond question that un- 
employed workmen may unite, and agree not to work unless for a 
certain price. This is a plain right, upon which no doubt ought 
ever to have existed:” 28 Amer. Dec., 508. The learned annotator 
then quotes; ‘‘ The law is clear that workmen have a right to com- 
bine for their own protection, and to obtain such wages as they may 
choose to agree to demand;” citing Reg. vs. Rowlands, 5 Cox Crim. 
Cas., 436, 460. In Com. vs. Hunt (4 Metc. Mass., 111), it was held 
by the Supreme Court of Massachusetts that an association among 
journeymen bootmakers, in which they bound themselves not to 
work for any person who employed one not a member of the asso- 
ciation, was not indictable at common law. Following that decision, 
that court also held, in Bowen vs. Matheson (14 Allen, 499), that an 
agreement among certain defendants by which they sought to com- 
pel the plaintiif, a shipping master, among other things, to ship men 
from them at an established rate of wages, was not illegal, and did 
not give a ground of action, although the plaintiff's business had 
been damaged by the conspiracy. So, also, in Carew vs. Rutherford 
(106 Mass.,10),they say that “it is no crime for any number of work- 
men to associate themselves, and agree not to work for or deal with 
certain men or certain classes of men, or work under certain wages 
or without certain conditions.” We take it, therefore, that the 
weight of authority is against the proposition that such a combina- 
tion among workmen was indictable at common law. It does not 
follow, however, that any agreement of that character is not against 
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public policy, and therefore void; but it is proper to show that it 
was not an indictable offense at common law, for, if so, any contract 
in pursuance of such an agreement would have been illegal, in the 
sense that it would not be enforceable in the courts. 

Upon the question whether an agreement among workmen to 
raise their wages is contrary to public policy, as being in restraint 
of trade, there is some conflict in the authorities. In Collins vs. 
Locke (4 App. Cas., 674),the judicial committee of the privy council 
held that a contract between stevedores in a certain port, by which 
they agreed to parcel out the stevedoring business, was not void, as 
a contract in restraint of trade, at common law. The court say: 
“ The objects which this agreement has in view are to parcel out the 
stevedoring business of the port among the parties to it, and to pre- 
vent competition at least among themselves, and also, it may be, to 
keep up the price to be paid for the work. Their lordships are not 
prepared to say that an agreement having these objects is invalid if 
carried into effect by proper means,—that is by provisions reason- 
ably necessary for the purpose,—though the effect of them might 
be to create a partial restraint upon the power of the parties to ex- 
ercise their trade.” In Association vs. Walsh (2 Daly, 1), which was 
a civil action, it was held that it was not unlawful for workmen to 
agree that they would not work below certain rates, and that a by- 
law of an association which provided a pecuniary penalty for the vio- 
lation by way of a fine could be recovered. The decision was not 
by a court of last resort, but the opinion is able, learned, and ex- 
haustive, and, as it seems to us, convincing. See, also, Sayre vs. 
Association, 1 Duv.,143. In Ladd vs. Manufacturing Co. (55 Tex., 
172), it was also decided, in effect, that a combination among the 
compressing companies in the city of Galveston, by which they 
increased the prices for compressing cotton, was not unlawful. This 
proposition is based distinctly upon the ground that compressing 
cotton is not a public business. On the other hand it is held by the 
Supreme Court of Illinois, in More vs. Bennett, that an association 
of stenographers, one of the objects of which was to control prices 
to be charged for work by its members, is an illegal combination, 
and that its rules would not be enforced so as to sustain an action 
of one member against another. The cases cited all relate to com- 
binations between carriers or dealers in, or producers of, staple 
articles of commerce, as the opinion itself shows. The court also 
quote from Tiedeman on Commercial Paper (section 190),as follows: 
* All combinations of capitalists or of workingmen for the purpose of 
influencing trade in their especial favor by raising or reducing prices 
are so far illegal that agreements to combine cannot be enforced.” 
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The cases cited by this author do not sustain the proposition. Mor- 
ris Run Coal Co. vs. Barclay Coal Co. (68 Pa., St., 173),was a combi- 
nation to affect the price of coal. Stanton vs. Allen (5 Denio., 434), 
was an association composed of the proprietors of canal boats to 
regulate the rate of transportation. In the other cases cited—Bris- 
bane vs. Adams (3 N. Y., 129); Noyes vs.Day (14 Vt.,384); Doolin vs. 
Ward (6 Johns,194); and Thompson vs. Davies (13 Johns,112)—it is 
simply held that agreements to prevent competition in bidding at 
auction sales are contrary to public policy, and therefore void. 
Combinations of that character tend to affect the price of the thing 
to be sold, and directly to defraud the owner. In his work on Sales, 
the same author lays down the same proposition, and attempts to 
sustain it by the same authorities: Tied, Sales, § 303. Notwith- 
standing our great respect for the court which made the decision, 
we cannot concur in the doctrine announced in the case of More vs. 
Bennett. It is opposed to the well-considered cases on the same 
point which we have previously cited, and which, as we think, lay 
down the correct rule. Now, the business of stevedores is essential 
to maritime commerce, and that of compressing cotton is an impor- 
tant aid to traffic in that staple. In that particular, neither are 
secondary to the business of insurance. The public has an interest 
in the one, just as it has in the others; and, if it be law that those 
engaged in lading ships and in compressing cotton may combine to 
regulate their charges, we see no good reason why insurance com- 
panies may not combine fora similar purpose. The same may be 
said of lawyers, physicians, dentists, and others pursuing like occu- 
pations, in which many persons may have an interest in the services 
to be performed. But there is a stronger reason for holding illegal 
combinations to enhance prices among those engaged in occupations 
which are licensed, and are protected from unlicensed competition, 
than among those of whom no such license is required. In Morris 
Run Coal Co. vs. Barclay Coal Co. (68 Pa., St., 173), Judge Agnew, 
who delivered the opinion, puts the case very strongly against a 
combination among coal companies to control the market, and yet 
says: “ To fix a standard of prices among men in the same employ- 
ment, as a fee bill, is not in itself criminal, but may become so 
when the parties resort to coercive restraint or penalties upon the 
employe or employers, or what is worse, to force of arms.” For 
these reasons, we conclude that the combination in this case is not 
illegal at common law. 

But, if it should be determined that the combination charged in 
the petition is so far illegal as to make any contract growing out of 
it void at common law, we are not prepared to say that it would 
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either subject the corporations engaged in it to a forfeiture of their 
franchises, or to be enjoined at the suit of the state. The application 
of either rule would result in grave consequences. A corporation 
which exceeds its powers in an important particular commits a 
breach of an implied condition of its contract, and may be properly 
held subject to the penalty of a forfeiture. But the sanction of a 
rule of law which holds a contract not made punishable merely void 
as against public policy is ordinarily simply to refuse the parties 
any remedy for its enforcement, and it may be doubted whether the 
courts would interfere to enjoin their performance. The courts may 
command parties to a legal contract in restraint of trade to refrain 
from violating its provisions, but can they enjoin a party to a con- 
tract merely void to refrain from its performance? The rule is to 
leave the parties as they have left themselves. If the contract be 
executory, a court will not enforce it in favor of one claiming under 
it; if executed it will not rescind it at the suit of a party claiming 
against it. The public policy which creates the rule in these cases, 
it seems to us, has gone no further in providing a sanction for its 
enforcement than to refuse a remedy in the courts to either party 
to the agreement. The North River Sugar Refining Case was tried 
and appealed to the supreme court in banc, and thence an appeal 
was again taken to the court of appeals. It was stubbornly contest- 
ed and argued with distinguished ability on both sides at every 
stage of its progress. In the opinion of the trial judge, stress is 
laid upon the fact that the tendency of the combination was to 
create a monopoly in restraint of trade: 3 .N. Y. Supp., 401. In 
the supreme court this is made a principal ground upon which the 
opinion of the court is based. The opinion recognizes that it was a 
conspiracy in restraint of trade under the statute of New York, and 
an indictable offense: 7 N. Y. Supp., 406. But it is notable that 
the court of appeals expressly waive any consideration of that ques- 
tion, and hold that the defendant corporation had subjected its 
charter to forfeiture, by reason of its having exceeded its powers in 
forming with other corporations a trust in the nature of a partner- 
ship. It may be that to restrain a party from performing a contract 
merely void at common law, as being contrary to public policy, 
would be to violate the rule which leaves all the parties to suffer 
the consequence of their improvident engagements of such a char- 
acter, and gives relief to none; but this would not apply if the inter- 
est of a third person was to be affected. The question is not without 
difficulty, and, since its determination is not necessary to this case, 
we do not decide it. It may be that a thorough examination of the 
authorities would show that it is settled. 
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We would not be understood as holding that the combination 
declared in this case is not detrimental to the public, and that 
sound policy does not demand the suppression of that and all like- 
organizations of a similar magnitude. There are certain contracts 
and perhaps combinations which the law regards as being against 
public policy. The courts cannot extend the rule merely by reason 
of their opinion as to what the law ought to be. What other com- 
binations or contracts should be held illegal on the ground of pub- 
lic policy is a political question,—that is to say, one which it is the 
province of the legislative department of the government to deter- 
mine. The legislature has power to weigh the public interest even 
“in golden scales,” and, if such combinations be found detrimental, 
they can denounce the evil, and provide the remedy. It follows 
that we are of opinion that this action cannot be maintained, and 
therefore the judgments both of the court of civil appeals and of 
the district court are reversed, and judgment is here rendered for 
the defendants in the latter court, the plaintiffs in error in this 
court. 


SUPREME COURT OF WYOMING. 


HARTFORD FIRE INS. CO. 


vs. 
KAHN.* 


The better view of a code provision, that a petition must contain a statement 
of the facts constituting the cause of action in ordinary and concise 
language, does not permit an exhibit to be made part of a petition by 
mere reference, and such exhibit cannot be referred to to determine the 
sufficiency or supply defects of the petition. 

The petition set forth that, in consideration of a specified premium, the defend- 
ant on a specified date made a written policy of insurance, insuring 
plaintiff in the sum of $1,000 on a stock of groceries; that from that time 
until the fire the plaintiff had an interest in the property lost, to a speci- 
fied amount as owner; and that said stock was on a certain date destroyed. 

Held, ‘That on demurrer, the court will not assume a limit to the duration of 
= contract, but that the company was obligated to pay at the time of 

oss. 

Held, That the petition, while defective in that it failed to state more ex- 
plicitly a subsisting insurance at the time of loss, was sufficient to state 
a cause of action. 


Statement of facts by Crank, J. 
This was an action brought by defendant in error against plaintiff 
in error in the District Court of the County of Laramie to recover 


* Decision rendered, Dec. 1, 1893. 
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upon a policy of insurance issued by the latter. The petition filed 
in the court below, April 16, 1891, was as follows:— 

The above-named plaintiff complains of the above-named defendant, and 
for cause of action alleges as follows, to wit: (1) That the defendant is a 
corporation duly created by and under the laws of the state of Connecticut, 
and doing business in the state of Wyoming, as a fire-insurance company. 
(2) That on the 13th day of October, A. D. 1890, in consideration of the pay- 
ment by the plaintiff to the defendant of the premium of twenty dollars ($2v), 
the defendant, by its agent, duly authorized thereto, made its policy of in- 
surance in writing, which said policy is annexed as a part of this petition, 
and marked “Exhibit A,” and thereby insured the plaintiff against loss or 
damage by fire to the amount of one thousand dollars ($1,000) upon his stock 
of groceries and provisions, flour, grain and feed, teas, coffees, sugars, 
candy, cigars and tobacco, canned, pickled, and bottled goods, fresh and salted 
meats, and other merchandise not more hazardous, usually kept in such stock, 
all while contained in the one-story frame metal-roofed building, situated on 
lot numbered 4, in block numbered 502, southeast corner of Eleventh Street 
and Central Avenue, in, the city of Cheyenne, county of Laramie, and state 
of Wyoming. (3) That at the time of making said insurance, and from then 
until the fire hereinafter mentioned, the plaintiff had an interest in the 
property insured, as the owner thereof, to an amount exceeding twenty-five 
hundred dollars ($2,500). (4) That on the 26th day of December, A. D. 1890, 
said stock of goods so insured was totally destroyed by fire, which did not 
happen directly or indirectly by invasion, insurrection, riot, civil war, 
or commotion, or military or usurped power, or by order of any civil au- 
thority, or by theft, or by neglect of the insured to use all reasonable means 
to save and preserve the property at and after the fire, or by explosion of any 
kind or lightning. (5) That the plaintiff duly fulfilled all the conditions of 
said insurance on his part, and gave immediate notice of the said fire to the 
agents of the said defendant ; and within sixty days from the date of said fire 
gave due notice and proof of the fire and loss, and duly demanded payment 
of the said sum of one thousand dollars (31,000). (6) That no part of the 
same has been paid, and the said sum is now due the said plaintiff from the 
said defendant. Wherefore plaintiff prays judgment in the sum of one 
thousand dollars ($1,000), together with interest thereon, from the 26th day 
of December, A. D. 1890, and costs of this suit. 


Annexed to the petition and filed therewith was the policy sued 
on. To this petition the defendant below filed a general demurrer, 
averring that the petition did not “stute facts sufficient to consti- 
tute a cause of action,” which, upon hearing, was overruled; and 
thereafter defendant filed its answer, in which it set forth four sepa- 
rate defenses, substantially as follows: First. It admitted its cor- 
porate character, and the making of the policy as alleged, and ilenied 
each and every other allegation in the petition set forth. Second. 
It averred that the policy provided that in the event of loss by fire 
the assured should give immediate notice thereof in writing to de- 
fendant, and within sixty days thereafter render to defendant a par- 
ticular account of the loss, the circumstances of the fire, value of 
property, etc., and also that loss should not be payable until sixty 
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days after such notice, proofs of loss, etc., should be received by de- 
fendant; and then alleged that plaintiff did not at any time render 
such statement or proof of loss as was by the policy required, nor 
did defendant receive, sixty days before the commencement of this 
action, or at any other time, the said required proofs of loss, etc. 
Third. It alleged that by the terms of the policy it was provided 
that in case of any fraud or false swearing by assured touching any 
matter relating to said insurance the policy should be void, and 
averred that plaintiff had been guilty of false swearing in this: that 
he knowingly and wilfully, and with intent to cheat and defraud the 
defendant, falsely swore that the value of the property destroyed was 
four times greater thanit actually was, ete. Fourth. That the policy 
provided that in case of other insurance the loss should be apportioned 
among the several insurers; that on the property insured by defend- 
ant there was other insurance in the sum of $1,500; that plaintiff's 
entire loss did not exceed $400; and therefore defendant, if liable 
at all, was not liable for any greater sum than $200. To the de- 
fendant’s second, third, and fourth defenses as above stated plaintiff 
filed a reply in which he generally denied each and every allegation 
therein set forth. Thereafter, on the 21st day of December, 1891, 
the cause came on for trial before a jury. Before any evidence was 
introduced, the defendant objected to the introduction of any evi- 
dence, upon the grounds that the petition did not state facts suf- 
ficient to constitute a cause of action. The objection was overruled 
by the court, and exception duly preserved. The trial was proceeded 
with, and continued from day to day until the 28th day of December, 
1891, when it was submitted to the jury. The jury rendered a ver- 
dict in favor of the plaintiff. On December 31, 1891, defendant 
filed its motion for a new trial upon the ground that the court erred 
ir permitting any evidence to be introduced upon the trial over de- 
fendant’s objection. On January 11, 1892, defendant’s motion for 
a new trial was heardand overruled by the court, to which defendant 
duly excepted; whereupon defendant filed its motion for judgment 
in its favor upon the pleadings, notwithstanding the verdict for 
plaintiff, which motion was overruled by the court, to which ruling 
defendant duly excepted; and thereupon the court rendered judg- 
ment for plaintiff upon the verdict of the jury. The plaintiff in 
error, the defendant below, brings the cause here upon petition in 
error, assigning as error, that (1) the court erred in overruling and 
denying the motion of the defendant for judgment in its favor, not- 
withstanding the verdict for the plaintiff; (2) the court erred in 
rendering judgment for plaintiff; (3) the court erred in over- 
ruling defendant’s motion for a new trial; (4) the court erred 
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in overruling the defendant’s demurrer to plaintiff’s petition; (5) 
the judgment rendered for the plaintiff is contrary to law in that 
plaintiffs petition does not state facts sufficient to constitute a cause 
of action, and does not state facts sufficient to support a judgment 
for the plaintiff. 


Lacey & Van Devanter, for Plaintiff in Error. 
Watter R. Stott, for Defendant in Error. 


Crark, J. (after stating the facts.) 

It is apparent that the principal question in this case is, does the 
petition state facts sufficient to constitute a cause of action? Atthe 
outset we have the contention of plaintiff in error that in this state 
it is settled law that an exhibit attached to a petition, and therein 
referred to as a part thereof, is not a part of the petition, and cannot 
be referred to or examined to determine the sufficiency of the pe- 
tition, or to supply allegations omitted therefrom. On the other 
hand it is urged upon us that the better rule is that an exhibit at- 
tached to a petition, and by direct allegation made a part thereof, 
may be regarded as being incorporated to all reasonable intents and 
purposes in the body of the petition, and hence forms a part thereof. 
I am of opinion that the better rule is as contended for by plaintiff 
in error; that under our code (Rev. St., § 2447), requiring the pe- 
tition to contain “a statement of the facts constituting the cause of 
acticn in ordinary and concise language,” the better method of 
pleading upon such an instrument as the one here is to set forth its 
legal effect in the body of the petition. While it was permissible at 
common law to attach the exhibit, and refer to it in the petition as 
a part thereof, and is still permissible in all the code states, I think, 
to set forth the instrument sued on in the petition “in haec verba,” 
still it would seem that such a system of pleading is objectionable 
as permitting the pleading of evidence. But without further dis- 
cussing the advantage of either rule (and much can be, and by the 
courts has been, said upon both sides of the question), it is to be said 
that the rule requiring the petition itself to fully state the plaintiff's 
cause of action, and’not recognizing an exhibit as part of the petition, 
was the established practice in Ohio, and the construction there 
given to the code which we adopted from that state. In adopting 
the code of that state, I think we adopted it with the construction 
there given it. Again, it has long been the established practice in 
the district courts of this state, and was certainly declared to be the 
true rule by our Territorial Supreme Court in Johnson vs. Insurance 
Co. (3 Wyo., 140). And for these reasons I am of opinion that it is 
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better to adhere to the established and generally accepted practice 
heretofore prevailing. In this view of the question, counsel for plain- 
tiff in error contends that it does not appear from the petition by 
express averment or otherwise that the policy sued on was in force 
and effect at the time of the fire; that the petition does not state the 
duration of the policy, nor that the loss occurred during its life; 
that to entitle the plaintiff to recover it was necessary for the pe- 
tition to show a subsisting contract of insurance between plaintiff 
and defendant at the time of loss; and, nothing of this sort being 
shown by the petition, it was consequently fatally defective, and set 
forth no cause of action. Counsel for defendant in error endeavors 
to avoid the force of plaintiffs argument by insisting that the policy 
annexed to the petition as an exhibit, and referred to in the 
petition as a part thereof, should be considered as a part thereof; 
and he practically admits that, if the exhibit cannot be looked 
to, the petition is defective in the matters complained of. I am 
unable to wholly agree with counsel on either side. I fully agree 
with counsel for plaintiff in error that the petition must set 
forth a contract of insurance subsisting at the time of the loss, and 
a breach thereof, to enable the piaintiff below to recover. The point 
of difference between us is that, in my judgment, the petition does 
allege a subsisting contract of insurance at the time of the loss, and 
a breach thereof. The language of the petition is:— 

That on the 13th day of October, 1890, in consideration of the payment by 
the plaintiff to the defendant of the premium of twenty dollars ($20.00), the 
defendant, by its agent, duly authorized thereto, made its policy of insurance 
in writing, which said policy is annexed as a part of this petition, and marked 
“Exhibit A,” and thereby insured the plaintiff against loss or damage by fire 
to the amount of one thousand dollars upon his stock of groceries, etc. That 
at the time of making said insurance, and from then and until the fire here- 
inafter mentioned, the plaintiff had an interest in the property insured, as 
the owner thereof, to an amount exceeding twenty-five hundred dollars 
($2,500.00). That on the 26th day of December, A. D. 1890, said stock of goods 
so insured was totally destroyed by fire, etc. 

Now for the purposes of the demurrer, it must be assumed that 
the plaintiff has correctly pleaded his contract with the defendant; 
and, inasmuch as it is evident he has pleaded it according to its 
legal effect, rather than in haec verba, it must be assumed that the 
petition properly states its legal effect; and, while we will not look 
to the exhibit for the purpose of aiding the petition, we will not, 
on the other hand, look to it for the purpose of hurting the petition. 
Such being the case, upon what principle can we assume that there 
was any other limitation upon the life of or duration of the policy 
sued on than that which the law implies, viz. that the policy, a3 a 
contract of indemnity, ordinarily will not be deemed to continue in 
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force any longer than the assured’s insurable interest in the property 
insured continues (May Ins., §§ 100, 100a), nor after its satisfaction 
by payment of the amount stated in the event of loss? There is 
nothing in the nature of the insurance business, nor is there any- 
thing in the policy of the law, of which I am aware, which would 
prevent an insurance company, if it saw fit, from making a perma- 
nent policy of insurance to continue indefinitely; and from the 
allegations in the petition (closing our eyes to the exhibit, which we 
will consider legally absent, though actually present) such seems to 
have been the case here. Such a contract of insurance possibly may 
be out of the usual course of business; but that fact, if it be a fact, 
does not authorize the court to assume in this case that there was 
a fixed limit to the duration of the policy, when the fair meaning of 
the language of the petition is that its duration was for an indeter- 
minate and unfixed period of time. I am aware that there are 
authorities which hold that the fixing of the duration of ths risk is 
an essential requisite to a valid contract of insurance: Strohn vs. In- 
surance Co.,37 Wis., 625; Baptist Church vs. Brooklyn Fire Ins. Co., 
28 N. Y., 153; Tyler vs. Insurance Co., 4 Rob. (N. Y.), 155; 1 
Wood, Ins., pp. 16, 47, and note. But in all of these cases suits 
were brought upon alleged parol contracts to insure, and the 
question at issue was not the construction of the contract, but 
whether there was a contract of insurance; that fact being asserted 
on the one hand and denied on the other; and it was held that, in 
the absence of evidence showing the amount of premium, duration 
of risk, etc., it would be deemed that the minds of the parties did 
not meet, and hence there was no agreement. But here the 
making of the contract is admitted, and for the purpose of this 
question its terms stated, and the only question here is one of con- 
struction; and in my judgment, by fair construction, the petition al- 
leges an agreement on the part of the defendant, based upon a 
sufficient consideration, to pay to plaintiff the amount of his loss (not 
_ exceeding $1,000) by tire of certain described property, in the event 
of such loss from such cause. And certainly such a promiseis valid 
and binding, and may be enforced when the contingency happens; it 
matters not whether it happens in one year or in fifty years after the 
making ofthe promise. But, again, it is a familiar rule of pleading that 
presumptions of law need not be stated: Bliss, Code Pl., §§ 175, 
176; Boone, Code Pl., § 11; Rev. St. Wyo., § 2470. And it is also 
a familiar rule of law thai when a state of things is once established 
by proof or allegation, the law presumes that state of things as es- 
tablished continues to exist as before, until the contrary is shown, 
or until a different presumption is raised from the nature of the 
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subject in question: 1 Greenl. Ev., §§ 41, 42; 2 Whart. Ev., §§ 1284- 
1289; 2 Best. Ev., §§ 405, 406. As Mr. Greenleaf states in section 
41, supra, this “ presumption was founded upon the experienced 
continuance or permanency of longer or shorter duration in human 
affairs.” And in this case we must assume that the policy of in- 
surance sued on meant something,—that it had a substantial purpose 
and meaning; in other words, that the assured was insured thereby 
for some length of time; otherwise we would have to assume that 
plaintiff paid the $20 premium for a mere idle, useless thing, and 
that in making the policy the defendant intended to deliver to plain- 
tiff a useless and valueless paper, both of which assumptions would 
be absolutely without legal foundation. The contract of insurance, 
then, being of such a nature that it must have had some duration, 
it will, in the absence of any showing to the contrary, or until a dif- 
ferent presumption is raised from the nature of the contract of other 
established circumstances, be presumed to have continued; and 
certainly there is nothing in this case which tends to raise the pre- 
sumption that the policy had expired: Schroeder vs. Insurance 
Co., 109 Ill., 157, at p. 163, overruling upon this point 12 Ill, App. 
653; 2 May, Ins. (3d Ed.), § 401. The case just cited is the only au- 
thority I have been able to find in which the doctrine of the pre- 
sumption of continuance has been applied to the duration of an 
insurance policy, but the principle is well settled, as a few illus- 
trations will show. 

It is absolutely essential that a plaintiff suing upon an insurance’ 
policy should show an insurable interest, as well at the time of the 
loss as at the time of procuring the policy; yet it seems to be well 
settled that if, in such suit, he avers only an interest at the time 
of taking out the policy, that interest, in the absence of any showing 
to the contrary, will be presumed to have continued up to the time 
of loss, and the petition will not be open to demurrer for failing to 
expressly allege interest at the time of loss: Roussel vs. Insurance 
Co., 41 N. Y. Super. Ct., 282; 2 Wood, Ins. (2d Ed.), § 519, p. 1132. 
In a suit upon a judgment it is essential to plaintiff’s right to re- 
cover that the judgment should be in full force and effect when 
sued upon, yet itis only necessary to allege the rendering of the 
judgment and its entry. Until something to the contrary is shown, 
it will be presumed to have continued in full force and effect: 
Campbell vs. Cross, 39 Ind., 155. Ina suit for divorce it is, asarule, 
essential to plaintiffs right to recover that there should be a subsist- 
ing contract of marriage between plaintiff and defendant at the 
time of the commencement of the suit; yet if plaintiff alleges a con- 
tract of marriage at some time prior to the suit, that contract 
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will, upon demurrer to a petition failing to allege the continuance 
of the relation, be presumed to have continued and to be subsisting, 
So also with a contract of partnership. In a suit upon a promis- 
sory note it is essential to plaintiffs right to recover that he should 
be the legal owner and holder of the note at the time of suing; yet 
if he avers that the defendant made the note to him, and fails to aver 
that he is still the owner and holder thereof, it will be presumed, in 
the absence of a showing to the contrary, that he is still such owner 
and holder, and a demurrer to his petition upon that account will be 
overruled: Jaeger vs. Hartman, 13 Minn., 58 (Gil. 50). In Irvine 
vs. Irvine (5 Minn., 61 Gil., 44), the plaintiff brought suit to cancel 
a deed made by him in infancy. In his petition he did not expressly 
allege that he had reached his majority at the time of bringing the 
suit. On demurrer to the petition it was held that, having alleged 
his infancy, and not having shown anything to the contrary, it would 
be presumed that his infancy continued, notwithstanding the usual 
presumption that one who brings an action is an adult. ‘These il- 
lustrations are sufficient to show that the principle runs through 
the entire body of the law, and I can conceive of no good reason 
why there should be an exception in the case of an action upon an 
insurance policy to a rule of pleading so uniformly recognized and 
so fully in accord with the elementary principles of the law. Al- 
though I have searched diligently, I have only found one case which 
in any wise conflicts with the views above expressed as to this rule 
of pleading, and that is Johnson vs. Insurance Co., supra. In that 
case it is positively stated that “an allegation in the petition that the 
policy of insurance was in full force and effect and had not expired 
or been canceled at the time the property was consumed by fire is 
an indispensable averment.” Under this doctrine, if the plaintiff 
below had alleged that the term of his policy was from a day certain 
to a day certain,—the term covering the date of the loss,—the pe- 
tition would have been open to demurrer, unless he further alleged 
“that the policy had not been canceled,” and, further, the legal con- 
clusion “ that it was still in full force and effect.” The logical de- 
duction from the above decision is that in a petition upon a policy 
of insurance, which does not set forth the conditions of the policy, 
the court will not only assume the existence of a provision author- 
izing its cancellation by the insurer, but will also require the plain- 
tiff to negative the remote possibility of this right of cancellation 
having been exercised by the defendant company. No authority 
whatever is given for this ruling upon this particular question, and 
it would seem from the reading of the opinion that this proposition 
was simply taken for granted. I have carefully examined the briefs 
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of counsel in the case mentioned, and in them there is no mention 
of the question of the duration of the policy, and no question sug- 
gested as to its being in force and effect at the time of the loss. 
Not only this, but the record, which is now to be found among the 
files of the late Territorial Supreme Court, shows that the only order 
made in the trial court in the case was an order sustaining a demurrer 
to the petition. No final order of any kind had been entered, and 
hence it would seem that the Territorial Supreme Court was wholly 
without jurisdiction to do or say anything about the case, except 
only to make an order dismissing the appeal. But, notwithstanding 
this, if I were not thoroughly convinced that the decision upon this 
particular matter was wholly contrary to the settled principles of 
the law, as well as a uniform line of adjudications, I would willingly 
yield my own convictions to it; but I think it is an illustration of 
what is said by Mr. Kent at page 477 of the first volume of his com- 
mentaries: “It is probable that the records of many of the courts 
in this country are replete with hasty decisions, and such cases ought 
to be examined without fear, and revised without reluctance, rather 
than to have the character of our law impaired, and the beauty and 
harmony of the system destroyed, by the perpetuity of error.” I 
have no doubt that the petition was defective, and drawn with little 
regard to the rules of pleading, but these defects were all of such a 
nature that they could have been reached by a motion to make more 
definite and certain. I do not think the petition wholly failed to 
state a cause of action, and for that reason I think the demurrer was 
properly overruled: Chambers vs. Hoover, 3 Wash. T., 107, at page 
110, 13 Pac., 466; Van Rensselaer vs. Bonesteel, 24 Barb., at page 
370; Stroebe vs. Fehl, 22 Wis., at page 329; People vs. Ryder, 12 
N. Y., 434. The judgment of the District Court of Laramie County, 
Wyo., is therefore affirmed in all respects. 
Groesbeck, C. J., and Conway, J., concur. 
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The Revised Statutes of Missouri of 1889, prescribing the conditions under 
which companies could do business in that state, are followed by another 
section providing that no individual or association of individuals under 
any style or name shall do an insurance business unless they comply with 
all the provisions of the law governing the law of insurance. 

Held, that an agent representing a foreign Lloyds could not do business un- 
til such association or individuals had complied with the requirements 
regarding companies in so far as they were applicable. 

Held, that the state has power to prescribe the conditions on which indivi- 
duals may do the business of insurance so long as it does not discriminate 
in favor of its own citizens. 


M. W. Horr and Lez, McKetenan, Exxis & Prizst, for Appellant. 
R. F. Watxer, Att’y-Gen. for the State. 


Buresss, J. 

This is a suit begun upon an information based upon an affidavit 
made on April 25, 1893, by C. P. Ellerbe the then superintendent of 
the insurance department of the state of Missouri, in which infor- 
mation the defendant is charged with the violation of the second 
clause of section 5916, Rev. St. 1889, by representing, as agent, cer- 
tain individuals, and writing for them a policy of insurance, by the 
terms of which they agreed to indemnify one Emmitt Thorough- 
man against accident, before said individuals had procured a license 
to do business in Missouri. The defendant was arrested upon a 
warrant, was arraigued and pleaded not guilty, and upon the hear- 
ing of the evidence was fined $10 and costs After a motion for a 
new trial was overruled, and also a motion in arrest, defendant 
brings the case here by appeal. 

The evidence showed that the parties whom defendant represent- 
ed in procuring this instance were 100 in number, residing in the 
state of New York, who were conducting insurance upon the man- 
ner of the ancient Lloyds; that they individually signed a power of 
attorney authorizing certain parties to write insurance for them in- 
dividually, and that each policy written was in case of loss to be 
charge against them individually, and not jointly, in a sum equal 
to one-hundredth of the amount of the liability incurred. By the 
terms of the agreement each individual agrees to deposit with an 


* Decision rendered, Dec. 4, 1893. 
VOL. XXIII.—13. 
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advisory committee the sum of $1,000, which is to be held for the 
individual account of such subscriber, and which is to be credited 
or debited, in case of gain or loss, as an individual account. The 
“insurance to be effected for and on behalf of each of the indivi- 
dual subscribers hereto” shall be in charge of certain parties “as 
attorneys in fact of each subscriber hereto.” “The attorneys shall 
keep separate accounts for each of the subscribers to this agree- 
ment, and each subscriber shall at all times have access to his indi- 
vidual account.” An advisory committee is provided for, who “shall 
cause to be made up, on the 3lst of December in each year, all the 
accounts of the several subscribers hereto.” 

The several subscribers, in case the year’s business was protitable, 
are then to receive such part of the profits credited to their indivi- 
dual accounts as the advisory committee shall determine, and are to 
receive a certificate for the balance. In case the accounts show 
that there has been a loss, then each subscriber is to make his indi- 
vidual account good. Any subscriber may withdraw by giving thirty 
days’ notice, and the advisory committee may, if it is deemed ad- 
visable, compel the attorneys to cease acting for any particular in- 
dividual. In certain conditions a member may assign his individual 
holding and liability to any other individual, if approved by the ad- 
visory committee. Neither of the subscribers shall be made jointly 
liable with the others, or with either of the others, but each sub- 
scriber shall only be made severally and separately liable to the 
amount authorized by him individually in the power of attorney 
given by him to the attorneys above mentioned; 

Nor shall any joint liability be created on behalf of the subscribers hereto, 
in any manner arising out of the business to be carried on under this agree- 
ment, but only a several liability on behalf of each individual subscriber. 
No policy, however, shall be issued on behalf of any individual subscriber. 
hereto, unless each of the individual subscribers insures for a like amount on 
said policy. 

There is no limit upon the liability uf the several members. His 
whole property is liable for the payment of any liability incurred by 
him. The contract also provides that each one of the insurers, 

In consideration of the premises and of the execution of this agreement by 
the others, does hereby severally agree, for himself individually, to and with 
the others, and with each of them, that he and his representatives and assigns 
will faithfully abide by and carry out his obligations and covenants here- 
under. 

The policy written provides that 

Each of the subscribers hereto, as a separate underwriter, does for himself, 


and not one for the other, hereby insure (subject to the conditions herein) 
E. B. Thoroughman. 
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ete. It further provides that in case of suit brought for loss under 
the policy it is to be begun against only one of the underwriters at 
one time, a final decision to be decisive of such claim against each 
of the underwriters. 

Each of the present subscribers, as a separate underwriter, binds himself 


severally, and not jointly, with any other for the true performance of the 
premises for the amount expressed to be insured by him. 


Section 5916, Rev. St. 1889, under which defendant was prosecut- 
ed and convicted reads as follows:— 

Any person or persons who in this state shall act as agent or solicitor for 
any individual, association of individuals or corporation engaged in the 
transaction of insurance business, without such person or persons first having 
obtained from the superintendent of the insurance department of this state 
the certificate authorizing him to act as such agent or solicitor, as required 
by section 5910, Rev. St. of this state, or shall act as agent or solicitor for 
any individual, association of individuals or corporation engaged in the in- 
surance business before such individual, association of individuals or corpora- 
tion shall have been duly authorized or licensed by the superintendent of the 
insurance department of this state to transact business in this state, or after 
such license has been suspended, revoked or has expired, shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall be fined uot less 
than ten, or more than one hundred, dollars for each offense, or imprisonment. 
in the county or city jail for not less than ten days, nor more than six 
months, or by both such fine and imprisonment. 

The specific charges against defendant is that he did willfully 
and unlawfully act as agent and solicitor for certain individuals 
(whose names are set out) in inducing and procuring one Emmitt 
Thoroughman to enter into a contract of accident insurance with 
said individuals before said individuals were duly authorized or 
licensed to do business of insurance. It is conceded by counsel 
for defendant that he was an insurance agent, and that he was act- 
ing as such at the time charged in the information, as that term is 
used and defined by section 5916, Rev. St., supra. 

It may be conceded, as is contended by counsel for defendant, 
that the office of insurance superintendent is one created by statute, 
and that he can only grant a license to such persons as the statute 
designates, and a license issued by him to any other would be null 
and void: People vs. Davis, 45 Barb., 494; Amerman vs. Hill, 52 
N. J. Law, 326; McGee vs. Beall, 63 Miss., 455. And that, as a gen- 
eral thing, “association of individuals,” as used in our statute, is 
synonymous with corporations, or applies to joint-stock companies 
having a capital stock divided into shares, and governed by articles 
of association which describe their objects, and in which the mem- 
bers assume the liability of partners to the creditors of the com- 
pany, is also well settled law: Cook, Stock, Stockh. & Corp. Law, 
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$505. But the word “company ” sometimes includes individuals as 
well as corporations (Canal Co. vs. Garrity, 115 Tll., 155), depending 
on the sense in which it is used, and the intent of the law-mak- 
ing power. The use of the word “ company” in section 5910 Rev. 
St., 1889, which provides that 

No company shall transact in this state any insurance business unless it 
shall first procure from the superintendent of insurance department of this 
state a certificate stating that the requirements of the insurance laws of the 
state have been complied with, authorizing it to do business 


we have no doubt was simply because the business of insurance 
in this state is almost all done by incorporated companies. It should 
be read in connection with the following section, and as including 
both companies and associations of individuals. The letter of the 
section must yield to the evident intent of the legislature as de- 
duced from the whole act in regard to the insurance taken together, 
giving due consideration to the object of the act, and the fact that 
it is intended to regulate the entire system of insurance within the 
state: Perry Co. vs. Jefferson Co., 94 IIl., 214; St. Louis, J. & C. R. 
Co. vs. Trustees, 43 II1.,303. 

Section 5793, Rev. St.,1889, provides that 

The insurance department shall be charged with the execution of all 
laws now in force, or which may be hereafter enacted, in relation to insur- 
ance and insurance companies doing business in this state. 

Section 5801 provides that it shall be the duty of the superin- 
tendent of the insurance department 

To file in his office and safely keep all books and papers required by law to 
be filed therein, to issue certificates of authority to transact business in this 
state to any companies who have fully complied with the laws of this state 
in the organization of insurance companies, aud the transaction of the busi- 
ness of insurance, etc. 

Section 5802 makes it his duty to furnish to every insurance 
company doing business in this state blanks on which to make its 
annual report, while section 5805 provides for an examination by 
the commissioner of an insurance company incorporated or doing 
business in this state, and section 5807 provides for the payment of 
certain fees to be paid by such insurance companies. The whole of 
article 2, c 89, Rev. St. 1889, in regard to life and accident insur- 
ance, uses the words “ company” or “corporation,” and in no place 
does it make use of the word “individual;” and, if taken by itself, it 
must be conceded that the various provisions therein contained re- 
late to incorporated companies doing an insurance business in this 
state, and not to individuals or an unincorporated association of in- 
dividuals. The first section of article 5 of the same chapter, being 
section 5910 of the Revised Statutes of 1889, is an old section 
brought down from the Revised Statutes of 1879, and, standing 
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alone, it also relates to and contemplates incorporated companies, 
and not individuals or an unincorporated association of individuals. 
But the next section, as amended and carried into the Revised Sta- 
tutes of 1889, provides that 

No individual or association of individuals, under any style or name, shall 
be permitted to do the business mentioned in this chapter within the state of 
Missouri unless he or they shall first fully comply with all the provisions of 
the law of this state governing the law of insurance. 

This section in express terms makes the provisions of article 2 
applicable to an individual or an association of individuals doing 
an insurance business. The argument that section 5916, upon which 
this informaticn is founded, should be disregarded, so far as it ap- 
plies to a person or an unincorporated association of persons, be- 
cause the law pvints out no method by which a person or such an 
association can procure a certificate to do business, is not well 
taken. The argument is based upon a false assumption, for accord- 
ing to secton 5911 an individual or such an association of indivi- 
duals may, and indeed must, first comply with the laws governing 
the business of insurance, meaning, in case of life and accident in- 
surance, the provisions of article 2. It is true that some of the pro- 
visions of that article can have no application to an individual do- 
ing insurance business, as, for instance, these relating to the orgun- 
ization of insurance corporations; and in other instances designated 
officers of the insurance corporations are required to do certain 
things. All these things can be done by the individual or the asso- 
ciation of individuals proposing to do an insurance business. There 
is no difficulty whatever in this respect and the individual or asso- 
ciation proposing to do an insurance business can make the required 
deposits, and do the other things necessary to procure a certificate to 
do such business. 

The evident intent of the legislature, as shown by the sections of 
the statute quoted, was to regulate and systematize the business of 
insurance in this state, and it was never its purpose to require 
strict observance of its statutory behests by corporations and com- 
panies doing business in this state, and to require nothing whatever 
of individuals engaged in the same business. On the contrary, it is 
manifest that the intent was to require of them the same compliance 
with the law that is required of corporations and companies; and if 
we are correct in this position, while conceding that the offense 
with which the defendant is charged is penal in its nature, and that 
in such case a strict construction of the statute is required, as is 
held in Com. vs. Carroll (8 Mass. 490); State vs. Brady (9 Hump. 
74); Hamuel vs. State (5 Mo. 260); and Bish. St. Crimes, § 220,— 
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yet it is not proper or reasonable to construe it strictly for the mere 
purpose of defeating it when the intent is plain as in this case. 
Whether the state has a right to say to an individual or a company 
of individuals, other than a corporation, that they or it cannot en- 
gage in two or more kinds of business, is unnecessary to pass upon 
in this case, as there is no such question involved in this contro- 
versy; nor is the right of the citizen abridged by requiring of him 
the same duties, and the compliance with the provisions of the stat- 
ute that are required of a company, composed, as they are, of indi- 
viduals engaged in the same business. If, then, we are correct in 
our position in construing the statute as including and meaning 
individuals, there is no apparent reason why defendant could not 
have obtained from and why the insurance commissioner could not 
have issned to him a valid certificate, under sections 5910 and 5911 
of the statute, if defendant had shown to him that those whom he 
represents had complied with the law in regard to insurance com- 
panies doing business in this state. 

A further contention on the part of defendant is that the state 
has no right to regulate the business of insurance as conducted by 
individuals. That the state may impose conditions on corporations 
doing business in this state that it cannot impose on an individual 
is well settled, because they are creatures of the law, and have no 
power or authority to transact any kind of business save and except 
that authorized by their charters and statutes under which they are 
organized: Boone, Corp., § 33; Insurance Co. vs. Morse, 20 Wall., 
445; Doyle vs. Insurance Co., 94 U. 8., 535; American Union Exp. 
Co. vs. St. Joseph, 66 Mo., 675; Tied. Lim., p. 281. But, while this 
is true, it is also true that the state has, by virtue of its sovereign 
power, the right to regulate all trades, callings, and professions, but 
it cannot discriminate between citizens of equal standing and merit. 
There is no pretense that there is any discrimination in the case at 
bar between citizens of this or any other state. That the state alsu 
has the power to require corporations, companies, and individuals 
who propose to engage in the insurance business to make deposit 
with the insurance commissioners of a reasonable amount of money 
or securities to secure their policyholders against loss, seems but 
reasonable and just. We do not contend that it would have the right 
to exact a deposit of exorbitant or unreasonable amounts, the effect 
of which would be to prevent individuals, as well as companies, from 
engaging in such business. But the statute in this regard we think 
not unreasonable, und could have no such an effect. As has been 
said, section 5911 expressly includes individuals, and subjects them 
to the same provisions as companies and corporations. Section 





1894. } State vs. Stone. 199 


5916, under which defendant was convicted, prohibits avy one from 
acting as agent or solicitor for any individual. association of indivi- 
duals or corporation in the transaction of insurance business, with- 
out such person or persons having first obtained from the superin- 
tendent of the insurance department a certificate authorizing him 
to act as such agent or solicitor, or before such individual, associa- 
_ tion of individuals or corporation shall have been duly authorized 
and licensed by the superintendent of the insurance department to 
transact business in this state. A violation of this section by the 
agent or solicitor subjects the offender, upon conviction, to a fine, 
imprisonment in the county jail, or both. In a recent opinion de- 
livered by the Supreme Court of Kansas(State vs. Phipps}, the court 
says: “It is probable that at this writing every state in the Union 
has passed laws or this subject, until it may be said that the right 
of state regulation of the business of insurance is universally recog- 
nized and upheld. * * * The state has power to regulate and 
control, and to provide penalties for the transgression of its regulat- 
ing and controling statutes. If the theory of counsel for appellants 
ever ripens into authoritative judicial decision, the power of the 
state to regulate and control the business of insurance within its 
limits is gone.” In Paul vs. Virginia (8 Wall. 168), the statute of 
Virginia required that every insurance company not incorporated 
by that state should, as a condition of’carrying on its business there, 
deposit securities with the state treasurer and obtain a license, and 
another statute made it a criminal offense for a person to act in 
Virginia as agent for an insurance company not incorporated by 
Virginia without such license. Paul, the defendant, acted as agent 
without a license and was convicted and fined. The case therefore 
arose out of an attempt on the part of Virginia to enforce its penal 
laws for the regulation of the business of insurance within its bor- 
ders. The court held that such a statute violated no provisions of 
the Constitution of the United States, and affirmed the judgment of 
conviction. To a like effect are Ducat vs. Chicago, 10 Wall., 410; 
Liverpool Ins. Co. vs. Massachusetts, 10 Wall., 566. To ailow the 
defendant to carry on the business of an insurance agent under the 
circumstances as developed in this case, without complying with the 
law in regard to insurance, would be simply licensing him, and those 
whom he represents, to evade the law, while companies and corpor- 
ations engaged in the same business have complied therewith. If 
he, and those whom he represents, desire to engage in such busi- 
ness, they should comply with the law, and, while deriving benefits 
from such business, bear the burdens imposed upon it by statute. 
The judgment is affirmed. All concur except Barclay, J., absent. 
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The policy was payable to the mother of the insured, or her legal representa- 
tives, or such other persons as the insured should appoint in writing, on 
notice thereof being given to the secretary. It provided that it should 
not be assigned unless notice and copy of assignment were given to the 
company. 


Held, That where an assignment in writing had been executed by the insured 
and beneficiary in consideration of an agreement to pay a certain sum to 
the insured if he outlived his expectation, or otherwise to the beneficiary, 
and a notice and copy of the assignment had been received without ob- 
jection by the company, the original beneficiary had no interest in the 
policy which would sustain a suit. 


A false statementas to the interest of claimant would not derogate from the 
sufficiency of the proofs of death. 


The substitution of the name of another party as claimant under a statute 
permitting such substitution where action has been begun against the 
wrong party, is not the commencement of a new action, and is not pre- 
vented by the limitation clause. 


C. E. Perxms, fur Appellant. 
F. I. Huncerrorp and J. A. Kirxuam, for Appellee. 


TorRRANCE, J. 

From the record in this case it appears that the action was 
originally brought against the defendant by one Gavin, as assignee 
of the policy of insurance upon which the suit was brought. The 
policy was issued by the defendant to and upon the life of Michael 
J. O'Connell, and was by its terms made payable to Catherine 
O’Connell, the mother of the insured, or legal representatives, or to 
such other persons as the insured should thereafter appoint by 
writing, on notice thereof being given to the secretary of the de- 
fendant. The complaint alleged that the insured and his mother, 
the beneficiary, for a valuable consideration, assigned the policy 
on the 20th day of October, 1890, to Luke Bowen, and that notice 
and a copy of said assignment had been given to the defendant on 
that same day. It further alleged that on the 19th day of Febru- 
ary, 1891, said Bowen, for value received, assigned the policy 
to the plaintiff, Gavin, his heirs and assigns, and that notice 
of said assignment was on the same day given to the defendant. On 
the trial before the superior court the original plaintiff, Gavin, 

* Decision rendered, Dec. 13, 1893. 
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offered evidence in support of the allegations of his complaint, and 
then rested his case. The defendant thereupon proceeded to offer 
testimony in its behalf, and, while so doing, the trial was adjourned 
over Sunday to the following Tuesday. In the meanwhile, Bowen, 
the present plaintiff, took out letters of administration upon the es- 
tate of said Catherine O’Connell, the mother, who had died before 
the commencement of the suit, and on Tuesday morning, as soon as 
court opened, the plaintiff's counsel asked the court to allow said 
Bowen, as the administrator of said Catherine O'Connell, to be sub- 
stituted as plaintiff in the place of Gavin, upon the ground that 
the action had been commenced by mistake in the name of the 
wrong person as plaintiff, and that it was necessary for the deter- 
mination of the matter in dispute to make such substitution. The 
defendant objected to such change of parties upon several grounds, 
one of which was, in substance, that Bowen, as administrator of 
Catherine O’Connell, had no interest in fact in said suit, or any 
rights under the policy as against the defendant. The court over- 
ruled the objections of the defendant, allowed the complaint to be 
amended by striking out Gavin’s name as plaintiff, and substituting 
therefor “Luke Bowen, as administrator of Catherine O’Connell, 
late of New Britain, in said county, deceased,” and in certain other 
respects to correspond with the change of plaintiffs, and the case 
was thereafter prosecuted by Bowen as such administrator to final 
judgment. In this way Gavin, the original plaintiff, went wholly 
out of the case, and the present plaintiff entered and prosecuted 
the suit as sole plaintiff. 

The action of the court below in permitting this change of plain- 
tiffs to be made under these circumstances is one of the errors as- 
signed upon this appeal, and the one which will be, on account of 
its importance, first considered. If it be true that Catherine O’Con- 
nell, at her death, had no right, title, or interest in or to the policy 
sued upon, or to the money due thereon, as against the company, it 
would seem to follow inevitably that her estate would have none, 
and consequently her administrator would have none. To deter- 
mine whether she had any such right or interest at her death it is 
necessary to look at the terms of the policy, and at the writings 
which passed between herself and her son and Bowen in 1890, as 
they appear of record. In discussing this question we assume, 
merely for the purpose of the argument, that the policy sued upon 
is in all respects a valid policy, regularly issued and binding upon 
the company, as upon its face it appears to be. The policy itself 
states that it is issued to Michael O’Connell on his life, and in it the 
company agrees with him, among other things, that the money 
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which should become due on it should be due and payable “to 
Catherine O'Connell, mother, or legal representatives, or to such 
other persons as the insured may hereafter appoint by writing, on 
notice thereof, being given to the association.” It further provides 
that the policy should not be assigned or transferred “unless no- 
tice and copy of the assignment be given to said association.” It 
thus apparently gives the power to Michael O’Connell to appoint, 
by way of substitution for his mother, another beneficiary or bene- 
ficiaries, at any time, and without her consent or acquiescence, 
provided the appointment be made in writing, and notice of it be 
given to the secretary of the association; and it recognizes the 
right to assign the policy if notice thereof, and a copy of the assign- 
ment, be given to the association. Whether Michael, under this 
policy, had in fact the power to appoint a new beneficiary in place 
of his mother without her consent, or whether he could assign it so 
as to deprive her of all rights under it unless she joined in the as- 
signment, need not now be determined, for, as the only parties in 
interest, they could together certainly appoint a new beneficiary, 
and could together make a valid assignment, if such appointment 
or assignment could be made at all. Under the terms of the policy 
we think it quite clear that they together could make a valid ap- 
pointment of a new beneficiary in place of the mother, and could 
together make any legal assignment of the policy. Under the law 
of this state they could assign the policy to Bowen. “In some 
jurisdictions the law forbids the transfer of a policy except to a per- 
son who has such an interest in the life insured as would have au- 
thorized the procurement of the policy. But we think the weight 
of argument is in favor of permitting the owner of a contract of life 
insurance, which has the sanction of the law, to sell it upon the 
most advantageous terms, having the world for a market, provided 
it is an honest exchange of property, and not a mere cover for a 
wagering transaction. In countless instances, and under many 
forms, the law has sanctioned contracts which of necessity must 
have resulted in pecuniary profit to one person if another had soon 
died. The danger to human life from this source has not yet be- 
come sufficiently appreciable to provoke condemnation of these. 
There is no good reason why the law should condemn an entire 
class of contracts, great in number, no more dangerous to life, and 
of equal capacity for good. The rule of law governing all other 
contracts would seem to be the proper one for these, to uphold 
those which are honest and beneficial, and annul all which are proven 
to be covers for fraud:” Fitzgerald vs. Insurance Co., 56 Conn., 
116. Under these circumstances, Michael and his mother, soon 
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after the policy was delivered, gave to Luke Bowen a writing 
properly executed under their hands and seals, which recites that 
for avaluable consideration they sel], assign, transfer, and set over 
to him and his assigns forever, all their right, title, and interest, 
present or future, in and to the policy in suit, and directs all 
moneys due and accruing from said policy in case of Michael’s 
death to be paid to Bowen. In the complaint it is alleged that 
notice and copy of this writing were given to the defendant, as re- 
quired by the policy on the day it was made. This allegation the 
defendant in its answer does not deny, “ but leaves the plaintiff to 
proof thereof.” The rule requires that every material allegation 
in any pleading, which is not denied, shall be deemed tu be ad- 
mitted, unless he avers that he has not any knowledge or informa- 
tion thereof sufficient to form a belief: Practice Book, p. 16, § 4. 
The defendant does not comply with this rule in its answer to para- 
graphs 2 and 3 of the complaint, and the allegations thereof may 
well be taken to have been admitted. From the record in the case 
we think it sufficiently appears, in the absence therein of all state- 
ments to the contrary, that such notice and copy were given to the 
defendant as alleged, and that no objection to the transaction was 
made by the defendant prior to the commencement of this suit. 
As the consideration for the delivery of this writing to him, Bowen, 
under his hand and seal, made and delivered to Michael a writing 
in which Bowen agreed with Michael in substance as follows: If 
Michael should outlive his expectancy of life under the policy, 
“there should be due and payable to said Michael J. O’Connell, three 
hundred dollars;” but in case “of the previous death of the said 
Michael J. O’Connell, the sum of three hundred dollars shall be 
due and payable ” to Catherine, his mother. There is nothing upon 
the record to show that this transaction between these parties was 
not made in good faith. Upon this record, and for the purposes of 
the argument, we must assume that it was “an honest exchange of 
property, and not a mere cover for a wagering transaction, and was 
therefore a valid, legal transaction.” This writing thus delivered 
to Bowen, and assented to by the defendant, was, under the circum- 
stances, an appointment by writing of a new beneficiary, within the 
meaning of the policy, as well as an assignment. When notice of 
it was given to the defendant, as required by the terms of the policy, 
and the association did not object or dissent in any way, it operated 
we think, to divest the mother of all her rights under the policy, 
and to make Bowen the sole beneficiary thereunder: Supreme, 
Council vs. Morrison (R. I.); Supreme Council vs. Smith (N. J. Ch.), 
id., 770; Burroughs vs. Assurance Co., 97 Mass., 359. As the result 
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of the transaction, therefore, Mrs. O’Connell had no more rights in 
or under the policy, as against the defendant, than any other 
stranger to the policy. In lieu of her former rights against the de- 
fendant thereunder, she now had only whatever rights accrued to 
her against Bowen personally under the writing made by him. 
Now, as this condition of things, so far as the present case is con- 
cerned, continued down to the time of her death, and as her ad- 
ministrator can have no greater rights in this respect than she then 
had, it follows that the present plaintiff has no rights as against the 
defendant under the policy, and that for this reason alone, if for no 
other, he ought not to have been admitted as sole plaintiff. For this 
reason we think the court erred in admitting this administrator as 
plaintiff, and that this error entitles the defendant to a new trial. 

As this disposes of the case upon the present appeal, it renders a 
consideration of the other questions involved unnecessary, unless 
they are of such a nature that they will necessarily arise again if a 
new trial is had. Two of them, only, appear to be of this nature, 
and these will now be considered. . The first arises under the sixth 
assignment, and relates to the sufficiency of the proofs of death. 
These proofs were made upon printed forms furnished by the de- 
fendant, and, when made out as required, they were sent to the 
defendant by Gavin, who then claimed to be entitled to the money 
due on the policy, and were the only proofs made. They consisted, 
in substance, of separate statements, sworn to and subscribed by 
Gavin, the claimant, by the physician, by the undertaker, and by 
the clergyman who officiated at the funeral. They are all made out 
in due form, as required by the company; they were duly filed with 
the association at the proper time, and no objection was made to 
them until it was made on the trial of the case. No objection is 
now made to any of the certificates thus filed except to Gavin's. 
That contained statements, among others, to the effect that he was 
the legal assignee of the policy, and was legally entitled to the en- 
tire amount payable thereou. On the trial, after Gavin had been 
dropped from the case, both he and Bowen testified, and there was 
no evidence to contradict it, that the assignment from Bowen to 
Gavin, who was Bowen’s brother-in-law, was made without con- 
sideration; that Gavin had no interest in the pol'cy; and that the 
assignment was made to shield Bowen’s interest from attachment. 
The de‘endant claimed that if this were true, and the proofs filed 
by Gavin were thus false and fraudulent in relation to his interest 
in the life of Michael J. O’Connell, then the proofs of death filed by 
him were not sufficient, but were void, and the claim had never be- 
come due; and asked the court to charge the jury to this effect. 
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The court charged, as matter of law, that upon the admitt>d facts 
the proofs of death were sufficient. What proofs of death could 
be required must be determined from the terms of the policy it- 
self, for we have not been made aware of the existence of any law, 
by-law, rule, or charter provision which modifies or affects the pro- 
visions of the policy in this respect. The only provision in the 
policy is this:— 

That within ninety days after proof satisfactory to the association shall 
have been received at its office in Hartford of the death of the insured, while 
this policy is in force, etc., there shall be due and payable, etc. 

The only requirement here is “ proof of the death of the insured.” 
There is no requirement of proof of anything else whatever. Such 
proof of death satisfactory to the association is a prerequisite to 
the bringing of the action, but a true statement of the claimant’s 
interest and how he obtained it is not so made a prerequisite. 
Under this provision the association could not, perhaps, arbitrarily 
object to the sufficiency of the proofs, but it had the right to insist 
upon such proofs of death as the law would adjudge to be reason- 
able and satisfactory: Insurance Co. vs. Rodel, 95 U. S., 237. It 
could not, however, require some further statement about some 
other matter which the only contract between the parties did not 
provide for: Taylor vs. Insurance Co., 13 Gray, 434. In the case 
last cited, the company required the defendant to furnish a physi- 
cian’s certificate of the death, but the court held that he was not 
obliged to do so. The court said: “He is bound only by the pol- 
icy itself; that is, to furnish ‘due proof’ of the death. If the 
defendant would have bound the plaintiff by their by-laws, etc., 
they should have made the policy in terms subject to those by- 
laws, etc., or in some way made them a part of the contract con- 
tained in the policy.” The insurable interest of the claimant need 
not be shown in the preliminary proofs of death when not re- 
quired by the policy: Miller vs. Insurance Co., 2 E. D. Smith, 268. 
In the case at bar there was ample proof of the death, and if 
we admit that there was an additional statement as to the claimant’s 
interest, which was untrue or false, as defendant claims, and of 
which statement defendant might avail itself by way of defense 
against Gavin’s claim to the money, still this would not derogate 
from the sufficiency of the proofs of death: Insurance Co. vs. 
Rodel, 95 U. S., 232. We therefore think the proofs of death are 
sufficient. 

The remaining matter to be considered relates to one of the 
other objections made to the admission of the present plaintiff. 
One of the provisions of the policy, which is made an express 
condition on which it was issued, reads as follows:— 
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It is expressly understood and agreed that no action shall be maintained, 
nor recovery had,’ for any claim upon or by virtue of this ,policy, after the 
lapse of one year from the death of said member. 

This provision is, as remarked by counsel, somewhat obscurely 
worded, but we think it means what both parties have assumed it 
meant, namely, that no suit shall be brought after the lapse of one 
year from the death of the member. Under this clause the defend- 
ant claimed that inasmuch as the present piaintiff, at the time when 
he was admitted as plaintiff, could not have brought suit because 
the year had expired, the court ought not to permit him to enter to 
prosecute. The statute under which the present plaintiff was ad- 
mitted reads as follows: ‘ When any action has been commenced 
in the name of the wrong person as plaintiff, the court may, if 
satisfied that it has been so commenced by mistake, and that it is 
necessary for the determination of the real matter in dispute so to 
do, allow any other person to be substituted or added as plaintiff: ” 
Gen. St. (Revision 1888), § 889. The defendant’s claim, in substance, 
is that the substitution of the present plaintiff after the time for 
bringing a new suit had elapsed was in effect the commencement of 
a new suit, and, as such, was prohibited by the terms of the policy. 
The provision in question is undoubtedly a bar to the bringing of a 
suit on the policy after the specified time has elapsed, and it is a valid 
provision: Chambers vs. Insurance Co., 51 Conn., 17; Riddlesbarger 
vs Insurance Co., 7 Wall, 386. The important question is whether 
the substitution of a new plaintiff in cases like the one at bar can 
be regarded as the commencement of a suit, within the meaning of 
the policy. This is a question of considerable importance in this 
class of cases, and we regret that it was not discussed at greater 
length in the argument of the case before this court. It is a 
question, too, which, so far as we are aware, has not been directly 
decided by any court of Jast resort. Under the old procedure it 
could not well arise, and under the new it is not likely to be a 
frequent occurrence. Section 889 formed a part of the practice act 
as originally passed, and of course it must be construed in the light 
of its provisions, and of the radical changes wrought by it with 
respect to the joinder, admission and dropping of parties to suits. 
That act provides, in substance, that all parties having an interest 
in the subject of the action and in obtaining the judgment demanded 
may be joined as plaintiffs, except as otherwise expressly provided; 
that, where a complete determination of a controversy cannot be 
had without the presence of other parties than those of record, the 
court may direct them to be brought in, and, when any person, not 
a party has an interest or title which the judgment will affect, the 
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court, on his application, shall direct him to be made a party; that 
no action shall be defeated by the nonjoinder or misjoinder of par- 
ties; that new parties may be added and summoned in, and parties 
misjoined may be dropped, by order of the court, at any stage of the 
cause, as it may deem the interests of justice to require; and, lastly, 
under the section in question the court may substitute any person 
as plaintiff under the circumstances therein specified. It further 
provides that none of these changes in parties made by order of 
court shall impair any previous attachment of the estate or body of 
any person remaining a defendant in the action, nor impair bonds or 
recognizances, or any person remaining a party, either as against 
himself or his sureties, nor impair receipts to officers for property 
attached: Gen. St., 1888, §§ 883, 887-89, 891. The rules under the 
practice act provide as follows: “If, pending the action, the plaint- 
iff assigns the cause of action, the assignee on his written applica- 
tion may either be joined as co-plaintiff or substituted as sole 
plaintiff as the court may order; provided the same shall in no 
manner prejudice the defense to the action as it stood before such 
change of parties.” Rule 1,§ 6. These provisions have radically 
changed the old practice with reference to joinder, admission, and 
dropping of the parties to a suit, and the changes were intentionally 
and deliberately made. The language of Section 889 is quite broad. 
Under it the court may, under the circumstances therein specified, 
substitute “any other person ” as plaintiff who is the real party en- 
titled to prosecute the suit; and no exception is made in cases where 
the time for bringing suit anew has elapsed. The party so substi- 
tuted is let in to carry on a pending suit, and is not regarded as 
commencing a new one. After he is substituted, he is by the 
practice act treated and regarded, for most purposes, just as if he had 
commenced the suit originally. The writ, the complaint, the service 
of process, attachments made, bonds given, the entry of the case in 
court, the pleadings, if need be,—in short, all things done in the 
case by or in favor of the original plaintiff, except so far as they may 
be changed by order of court,—remain for the benefit of the plaint- 
iff who succeeds him as if done by and for him originally, and just 
as if no change of parties had been made. So far as the defendant 
is concerned, the same suit, upon the same cause of action, under 
the same complaint and pleadings substantially in most cases, goes 
forward to its final and legitimate conclusion as if no change had 
been made. This power of substitution is part of the law of pro- 
cedure, and was the law of the state when this policy was issued. 
It was the right to prosecute a suit in the ordinary way. Under 
this law the defendant knew that such substitution might be made 
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at any proper time during the pendency of thesuit. The policy for- 
bids the institution of a suit thereon after the lapse of the specified 
time; but it does not and could not forbid a claimant under it to 
enter as plaintiff after the time had elapsed in a suit brought within 
the time, and to prosecute it to final judgment. “ It would be taking 
strong ground, indeed, to hold that the right of prosecuting a suit 
in the ordinary way, although the issuing of a new process might 
be necessary, has been relinquished by such a condition:” Wood- 
bury Sav. Bank vs. Charter Oak Ins. Co , 31 Conn., 517. The case 
of Burton vs. Insurance Co. (26 Ohio St., 467) is a case in some 
respects analogous to the present case. There the plaintiff, within 
the time limited, began suit against the insurance company, but by 
mistake the name of another company instead of the defendant was 
inserted in the body of the summons, although the petition con- 
tained the name of the defendant. The defendant, after the time 
for bringing another suit had expired, voluntarily appeared in court, 
and moved to strike plaintiff’s petition from the files. The plaintiff 
was allowed to amend by inserting the defendant’s name, and this, 
when done, was held to be a suit brought within the proper time. 
We conclude, therefore, that when, in a proper case under section 
889, one plaintiff is substituted in place of another in a pending suit, 
such substitution is not and cannot be regarded as the commence- 
ment or institution of another suit, but simply as the entry of a 
party to prosecute a pending suit. There is error in the judgment 
appealed from, and a new trial is granted. 


SUPREME COURT OF KANSAS. 


KANSAS FARMERS’ FIRE INS. CO. 
v8. 


SAINDON.* 


A ruling of the trial court, not prejudicial to the party complaining, cannot 
be regarded as reversible error. 

Where a dwelling house is insured, and the policy by mistake misdescribes 
the land on which the house is situated, this will not of itself affect the 
risk or render the policy void, and it is not necessary to reform the policy, 
in case of a loss, to recover thereon. 

A provision in an insurance policy against future incumbrances, without the 
consent of the secretary of the insurance company indorsed thereon,is not 
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broken where the property is already mortgaged at the time of the ap- 
plication for the insurance and the issuance of the policy, by the subse- 
quent renewals of the prior mortgages with accrued interest. 


Where a person, claiming to be the solicitor or agent of a fire-insurance com- 
pany. and having in his possession blank applications of the company, 
receives and forwards to the company an application indorsed by him as 
the solicitor for the company, and the company accepts such application 
from such person, and pays him for his services as solicitor, and returns 
and delivers to him for the insured the policy applied for, and receives 
the premium on the policy through such solicitor, less his charges for 
commission, held, in an action on the policy, that the insurance company, 
having enjoyed the benefits of the acts of the alleged solicitor, and hav- 
ing paid him as solicitor, cannot deny that he was its agent for the pur- 
pose of soliciting and delivering such policy. 

Statement of facts by Horton, C. J. 

This action was commenced by Ben Saindon against the Kansas 
Farmers’ Fire Insurance Company upon an insurance policy dated 
the first day of April, 1887, for damage sustained by reason of a fire 
which occurred November 6,1888, and during the term of the policy. 
Among other things contained in the petition was the following: 
« And plaintiff further says that said defendant, at the time it issued 
said policy of insurance to the plaintiff, that they did not properly 
describe the real estate on which said dwelling house was situated, 
and that the answers to certain questions in the application and 
transcribed on said policy are not the answers of the plaintiff to the 
questicns as they appeared on said policy of insurance. That when 
he received said policy, and discovered said errors, he returned the 
same to said insurance company for correction, and asked to have 
said erroneous description corrected so as to properly describe the 
real estate on which said dwelling house was situate; and to correct 
the other erroneous answers to questions, as they appeared on said 
policy to have been falsified; all of which said company, by their 
authorized agent, agreed to do, and received from said plaintiff his 
said policy herein described for that purpose, who kept and did not 
return the said policy to him until after his said loss by fire, when 
the same was returned to him without any correction having been 
made. That said error in said description and answers was not the 
plaintiff's, but the defendant's, and which error it, the defendant, 
should have corrected, as was their place to do when notified and 
directed.” The answer contained a general denial. The second 
defense was that at the time of the fire the plaintiff below was not 
the owner of the property destroyed by the fire, or the property de- 
scribed in the policy. Inthe fourth defense the defendant set out 
the written application made by Saindon for the policy, alleging 
specifically that the application, by the terms of the policy of insur- 
ance, was a warranty on the part of Saindon, and that the policy 


contained conditions providing any false representations upon the 
Vou, XXIII—-14. 
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part of the assured in his application should render his policy of in- 
surance void, and that the application contained false statements— 
among others that the assured represented that he was the owner 
of the premises upon which the property was situated, and that it 
was unincumbered, when in fact the property was mortgaged for a 
very large amount—about $14,000. In the fifth defense the company 
pleaded the clause in the policy that if the property described in 
the policy of insurance should be sold, transferred, or incumbered, 
in whole or in part, before or after the loss, without the consent of 
the secretary of the defendant company indorsed thereon, then the 
policy of insurance should be void; and alleged that plaintiff below, 
at divers times after receiving the policy, had mortgaged the insured 
property, and that for this reason the policy was wholly void. The 
reply was as follows: “Comes now the plaintiff, and for reply to the 
several paragraphs of defendant’s answer herein denies each and 
every allegation therein contained. And for a further and more 
complete reply herein to defendant’s answer says that he never exe- 
cuted or delivered the pretended application for insurance set forth 
in defendant’s answer, and marked ‘Exhibit A.’ That he never, 
either directly or indirectly, made any representations to defendant 
that his real estate mentioned was or was not mortgaged or incum- 
bered; neither did he ever authorize the same to be made to defend- 
ant, or to any one acting for and in behalf of said defendant. That 
E. D. Pelletier, the solicitor for said insurance company, defendant, 
desiring to insure the house and furniture of the plaintiff, repre- 
sented to the plaintiff that he was the agent of the insurance com- 
pany, defendant, and that all the company desired was the size of 
the house, and wher built. That E. D. Pelletier, for said defendant, 
took a blank piece of paper, and took down the size of the house, 
and when built, turned to the plaintiff andsaid: ‘That is all. When 
you come in again your policy will be ready.’ That the plaintiff 
soon thereafter called, paid the full premium thereon, to wit, thirty- 
seven dollars and fifty cents, and being unable to read or write took 
the policy home. That he never signed any application of any kind 
or description to said defendant; neither did he ever authorize any 
one in his behalf to sign such application. That his application for 
the insurance was oral, and was not reduced to writing by the de- 
fendant. That in obtaining the insurance policy he did not conceal 
or attempt to conceal any debt or lien against him. That E. D. 
Pelletier, who was acting for and on behalf of the insurance com- 
pany, defendant, and from whose hand he received the policy, had 
personal knowledge of the financial condition of the plaintiff at the 
time of tie issuing and delivering of the insurance policy, and for a 
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long time prior thereto.” The reply was not sworn to. The trial 
commenced on the 10th of January, 1890. The jury returned a ver- 
dict for the plaintiff, and assessed his damages at $2,664.16, being 
$1,900 for loss on house, with interest of $124.76, and $600 for loss 
on personal property, with $39.40 interest. Subsequently judgment 
was rendered thereon in favor of the plaintiff and against the de- 
fendant upon the verdict. The insurance company excepted, and 
brings the case here. 


SrampauacH, Hurp & Dewey, for Plaintiff in Error. 
Puusirer & ALexanver, for Defendant in Error. 


Horton, C. J. (after stating the facts.) 

The insurance company moved to require plaintiff below to make 
his petition more definite and certain by stating specifically what 
answers to questions in the application, which had been transcribed 
on the policy, were false, and not his own answers. This motion 
the court denied. It is doubtful whether the exception of the com- 
pany can be considered, because the petition in error does not 
specially assign this ruling as error; but, if it were considered, the 
reply subsequently filed cured the indefinite or defective allegations 
of the petition, as it set forth specifically all the facts claimed by the 
plaintiff below concerning the application and the answers to the 
questions therein stated. All of the pleadings may be. considered 
together if any allegation in the petition is urged as insufficient- 
Therefore, if any error was committed in the ruling referred to, in 
view of the reply it cannot be regarded as prejudicial. 

2. Upon the trial, after the jury was impaneled, and when plain- 
tiff below offered his first witness, objection was made to the intro- 
duction of any testimony under the petition, for the reason that it 
did not state facts sufficient to constitute a cause of action. The 
principal contention was that the petition itself disclosed the fact 
that the policy did not properly describe the real estate upon which 
the dwelling house was situated. The land was misdescribed in the 
policy, but this misdescription would not affect the risk, or render 
the policy void: Insurance Co. vs. McLanathan, 11 Kan., 533; Mum- 
per vs. Kelley, 43 Kan., 256; Insurance Co. vs. Séhreck (Neb.); In- 
surance Co. vs. Gebbart (Neb.) 

3. It is next contended that, as many of the answers concerning 
other insurance, prior incumbrances, and stove-pipes, in the written 
application, were untrue, the policy was rendered void thereby. It 
appears from the evidence that the plaintiff below could not read or 
write; that the application was signed with a mark only; that the 
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applicant made no false statements or answers; that the application 
was filled in by E. D. Pelletier, who sent the same to the insurance 
company, and received the policy from defendant below. There- 
fore, if Pelletier was the agent of the company, and made or filled 
in the false answers without the knowledge or consent of the plain- 
tiff, the company cannot avoid the payment of the loss on account 
of them: Sullivan vs. Insurance Co., 34 Kan., 170; Insurance Co. vs. 
Gray, 43 Kan., 497. In this connection it is suggested that the trial 
court committed error in permitting plaintiff below to testify that 
he never signed the application. The question was not objected to, 
but the company moved to strike out his answer after it had been 
received. ‘The execution of the application. as it was submitted to 
the jury, was not in issue. The court, in its instructious, treated 
the application as if it had been signed, and informed the jury that 
“if such agent relied on the representations of the plaintiff, if he 
made any, and such representations were false and deceived the 
agent as to the true condition of the property, whether with refer- 
ence to incumbrances or otherwise, and a loss occurred, the plaintiff 
could not recover. But if the plaintiff stated all the answers truth- 
fully, and the agent wrote them falsely, or if the agent, by his own 
examination, knowledge, or information of the premises, without 
reference to the statements of the plaintiff, if any, filled out the 
application, then the company is bound thereby, whether the ap- 
plication was truthfully and correctly filled out or not, for, being 
the act of the company through its agent, if not correct the com- 
pany, and not the plaintiff, must bear the loss.” 

4. It is further contended that, as the property insured was mort- 
gaged during the term of the policy and before the loss, without 
notice to or the consent of the company, the policy, by the terms 
thereof, became void. It appears from the evidence that the sub- 
sequent mortgages were given to the officers of the bank who held 
the original mortgages, and were simply renewals of, or in lieu of, 
mortgages in existence at the time the application was taken and 
the policy issued, with additional interest. Such renewals did not 
vitiate the policy, nor cause any breach of its condition. There 
was a conflict in the evidence whether the mortgages were renew- 
als only, but the'jury were the judges of the weight and credibility 
of the witnesses, and under instructions of the court have settled 
that matter in favor of the plaintiff below:. Bowlus vs. Insurance 
Co. (Ind. Sup.); Russell vs. Insurance Co. (Iowa); Association vs. 
Holberg (Miss.); McNamara vs. Insurance Co., 47 N. W., 288. 

5. It is also contended that Pelletier was not the agent of the 
insurance company, as his agency had terminated in February, 
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1887, before the application for the policy was taken. Therefore, 
that the trial court committed error in instructing the jury that 
“the company, having issued its policy on the application taken by 
Pelletier, made him its agent for that purpose, even if he was not 
so before.” At one time E. D. Pelletier was the solicitor for the 
insurance company. After his agency terminated he retained 
printed blanks of the company, which had been furnished him while 
he was solicitor. On the back of the application filled up was in- 
dorsed, “ E. D. Pelletier, Solicitor.” Pelletier requested the plaintiff 
to insure, fixed the amount of premium, made inquiries relative to 
the dwelling house, and transmitted the application to the com- 
pany. The company issued the policy, and paid Pelletier a com- 
mission of 25 per cent for his services. The policy was sent to him 
for delivery. The acts of Pelletier in soliciting the insurance and 
taking the application on a blank of the company, having been 
clearly accepted by the company, is such a ratification as is equiva- 
lent to full authority in the first instance. Having accepted Pelle- 
tier’s services as solicitor, and having paid him for the same, the 
insurance company cannot now disown his agency: Babcock vs. 
Deford, 14 Kan., 408; Waterson vs. Rogers, 21 Kan., 529; Mce- 
Arthur vs. Association (Iowa); Abraham vs. Insurance Co., 40 Fed., 
717. The trial court committed no error in refusing the two in- 
structions prayed for. The first instruction omitted all reference 
to the false answers having been written in the application by Pel- 
letier without the knowledge or consent of the plaintiff. The second 
instruction, concerning the subsequent mortgages, was faulty in 
not excepting renewals of prior mortgages. There are some other 
matters referred to in the briefs, but they do not merit discussion. 
The judgment will be affirmed. All the justices concurring. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SHEA 
vs. 


MASSACHUSETTS BEN. ASS’N.* 


Where the beneficiary named in the certificate of a benevolent association was 
not within the classes entitled to the benetit, but the certificate provided 
that, in case of her death before that of the insured, payment should be 
made to his heirs, the contractis not void, the heirs are entitled to recover 
on his death, and action should be in their name. 


Where the certificate was obtained in good faith and not as a mere specula- 
tion, and the contract was made with the insured, though the premiums 
were paid by the beneficiary, it is not void as a mere wager contract. 

Where it is claimed that the certificate is void through failure to pay an as- 
sessment, the burden is on the company toestablish the validity of the 
assessment. 

Where subsequent payment of such assessment was only accepted conditioned 
on the health of insured, such payment does not estop the parties from 
denying that it was legally made. 

Where a receipt was mailed for such payment, stating the condition of its ac- 
ceptance, but the money was retained, the burden was on the company to 
show that the letter had been received. The retention of the money in the 
event of failure in the receipt of the letter was a waiver of the condition 
as to its acceptance. 


James B. Carroxt, for Plaintiff. 
Epwarp Avery and F. E. Lircurtetp, for Defendant. 


ALLEN, J. 

The defendant contends that the action should have been brought 
in the name of Margaret B. Shea, the beneficiary. She was the 
daughter-in-law of John Shea, and, as both parties contend, was not 
within the classes of persons who may be beneficiaries. The desig- 
nation of her as beneficiary was, therefore, invalid, and she could not 
maintain an action: St. 1882, ¢. 195, § 1. Such invalid designation, 
however, does not destroy the contract, which provides that, if Mar- 
garet should not be living at John Shea’s death, then the payment 
should be made to his heirs at law. Theexecutrix may maintain the 
action for their benefit: Rindge vs. Society, 146 Mass., 286; Burns 
vs. Grand Lodge, 153 Mass., 173. It is, however, further contended 
that Margaret bad no insurable interest in the life of John Shea; 
that all the premiums were paid by her, and that the contract was 
void as a wagering contract. This ground of defense was not open, 
not being set up in the answer: Forbes vs. Insurance Co., 15 Gray, 
249. But apart from that, the facts stated were far from showing 
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conclusively that a mere wager was intended, and the presiding 
justice rightly refused so to rule. The relationship in which Mar- 
garet stood to John, and the matters disclosed in her testimony, 
tended strongly to show that the policy or certificate of member- 
ship was obtained in good faith, and not for the mere purpose of 
speculating on the hazard of a life in which she had no interest; 
and, if so, the contract was valid if made with him, though made 
for her benefit, and though the premiums were paid by her: Camp- 
bell vs. Insurance Co., 98 Mass., 381; Loomis vs. Insurance Co., 6 
Gray, 396; Forbes vs. Insurance Oo., 15 Gray, 249; Cunningham vs. 
Smith, 70 Pa. St., 450; Insurance Co. vs. Shaefer, 94 U. S., 457; In- 
surance Co. vs. France, id., 561. See, also, Insurance Co. vs. Allen, 
138 Mass., 24. Moreover, it is to be observed that her testimony 
does not show that it was understood that she alone was to pay the 
premiums. She said that John Shea promised assistance in paying 
them, if necessary. The fact that she paid them, under the circum- 
stances, was immaterial: Insurance Co. vs. France, 94 U. S., 561. 

The ruling that the burden was on the defendant to show that 
mortuary call No. 71 was properly and legally made was right. The 
defendant, in its answer, set up that on March 31, 1892, a duly au- 
thorized assessment was called by said association, a notice of which 
was mailed to John Shea on said date, payable in thirty days 
thereafter; that said assessment was not paid within said thirty 
days, and thereupon the policy or certificate lapsed, and became 
void. In order to establish a forfeiture of his membership, the first 
step was to show a duly-authorized assessment; and the second, to 
show, that it was not duly paid. The facts relating to the validity 
of the assessment were peculiarly within the defendant’s knowledge. 
Unless, therefore, the plaintiff was in some way debarred from 
questioning the validity of the assessment, the burden of establish- 
ing its validity clearly rested in the defendant; and upon Litch- 
field’s testimony as to the mode of issuing mortuary calls, it is not 
apparent Low the call in question conformed to the rules annexed 
to Shea’s policy or certificate of membership, which provided that 
he should not be liable for any further sum in each year, beyond 
the annual assessment of five dollars, except that upon the death of 
any member, he should pay, if required, an additional assessment of 
$7.50. It is not, however, necessary to dwell upon this, because the 
question was left to the jury, with instructions which were sufficiently 
favorable to the defendant. The defendant, however, asked a rul- 
ing that by making payment of the assessment all parties in interest 
are estopped to deny that the’ assessment was legally made. This 
view would perhaps be reasonable, provided the defendant had 
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accepted the payment without question. But the defendant under- 
took to impose a condition that the payment should be null and 
void unless John Shea was at the time in good health, and now 
contends that the payment was no payment, because he was not 
in good health. The position of the defendant is that the payment 
was sufficient to operate as a waiver by the assured of the invalidity 
of the assessment, but not sufficient to keep the policy in force. The 
payment would create no estoppel to deny the validity of the assess- 
ment, unless it was accepted as a valid payment. If repudiated, the 
assured would be as much at liberty to question the validity of the 
assessment asif no attempt to pay had been made. No estoppel 
would arise from a repudiated offer to pay, because the defendant 
did not act on the offer, or change its position, and therefore it was 
not at liberty to set up an estoppel. No other ground of estoppel 
was urged or ruled on, except merely the effect of the payment, 
under the circumstances stated, and our decision is limited to that 
ground. 

The defendant further contends that the policy lapsed by reason 
of failure to pay the assessment in due time; that the subsequent 
receipt of the money was only conditional; and that the forfeiture of 
the policy was not thereby waived. One of the defendant’s officers 
testified that the money for call No. 71 was received April 8th, which 
was too late; and that a receipt was thereupon mailed to Shea’s 
address, expressing that the payment was received upon the con- 
dition hereinbefore mentioned, and not otherwise. There was some 
evidence tending to show tbat this receipt failed to reach Shea, or 
any one acting in his behalf. It thus became material to consider 
the rights of the parties, provided such a receipt was posted by the 
defendant, but failed to reach its proper destination; and the de- 
fendant asked a ruling that, if such a receipt was mailed, and Shea 
was not in good health, the plaintiff could not recover. The court 
declined so to rule, and instructed the jury that the defendant must 
satisfy the jury that the receipt actually came to hand. The pre- 
sumption that a letter duly posted reaches its proper destination 
was fully stated; but, such presumption being rebuttable, it was left 
to the jury to determine as a fact whether the receipt in this case 
reached its destination. It was not in dispute that the defendant 
received and kept the money sent for this catl; and, ordinarily, an 
acceptance of the money, though it was paid aiter the expiration of 
the time fixed, implies a waiver of objection growing out of the 
delay: Hodsdon vs. Insurance Co., 97 Mass., 144; Insurance Co. vs. 
Wolff, 95 U. S., 326; Insurance Co. vs. Raddin, 120 U. S., 183, 196, 
7 Sup. Ct., 500; Wing vs. Harvey, 5 De Gex, M. & G., 265, 270. The 
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money was tendered unconditionally; and, if the company should 
retain it without objection, it would be held to assent to the terms 
of the payor. One who receives and retaines money which is sent 
to him to be kept on certain terms must be deemed to assent to those 
terms if he keeps the money, unless he makes it known to the 
sender that he will only keep the money on some other and different 
terms; and if he seeks to establish different terms, while keep- 
ing the money, it rests upon him to make that fact known. If 
the defendant would establish different terms from those upon 
which the money was sent, it must do something to make it 
known that its acceptance and retention of the money were con- 
ditional. It could not impose a condition binding upon Shea 
merely by determining in its own mind to do so. A secret vote of 
the directors that they would keep the money, but that the pay- 
ment should be deemed valid only in case Shea was then in good 
health, would be of no avail. An uncommunicated condition is no 
condition. The company must certainly take some step to inform 
Shea, or his agents, that the money, though retained, would not be 
held upon the terms upon which it was sent. This duty arose from 
its actual retention of the money which was sent on specified terms. 
To keep the money, and insist on different uncommunicated terms, 
would savor of fraud. Good faith required that the defendant 
should not remain passive, but should do something, if it objected 
to the payments being considered unconditional. But then, how 
much was it incumbent on the defendant to do? Must it be held 
to bring notice home to Shea or his agents, or was its duty satis- 
fied by merely posting its communication in the mail? There is 
nothing in the policy or in the rules of the company annexed 
thereto, or in the by-laws providing that such an effect shall be 
given to mailing a communication of this character. No fact is 
stated from which a request can be implied or inferred from Shea 
that the company should communicate such a condition in that 
way. In the absence of any stipulation in the contract between 
the parties or in the rules of the company, or of any expressed or 
implied request on the part of Shea or his agents, or those acting 
for him, we are acquainted with no rule of law under which he can 
be held to be bound by the defendant’s act of imposing a condition 
upon its acceptance and retention of the money, unless notice of 
such condition is actually brought home to him, or to those acting 
for him. There is some analogy between this case and the ordinary 
case where one is under a duty to make a payment of money. If 
he uses the mail for that purpose, without express or implied au- 
thority, he must take the risk of the payment reaching its proper 
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destination: Gurney vs. Howe, 9 Gray, 404; Crane vs. Pratt, 12 
Gray, 348. So, ordinarily, when a demand must be made or notice 
given, merely posting the demand or notice in the mail would not 
be a communication to the person addressed, and would be inef- 
fectual, unless the same should be received: Castner vs. Insurance 
Co., 50 Mich., 273, 277; Leake, Cont. (8d Ed.), 21-24. There has 
been much discussion as to the time when the acceptance of a con- 
tract by letter takes effect, and it is now considered by courts in 
England that the ground for holding that such acceptance takes 
effect from the posting of the letter is because that mode of accept- 
ing is to be deemed to have been authorized by the other party to 
the contract, either expressly or by implication; and that the doc- 
trine establishing the acceptance as effectual from that time is 
limited to cases where acceptance by post is expressly or impliedly 
authorized: Insurance Co. vs. Grant, 4 Exch. Div. 216, 218, 228; 
Byrne vs. Van Tienhoven, 5 C. P. Div., 344, 348; Stevenson vs. Mc- 
Lean, 5 Q. B. Div., 346; Leake, Cont. (8d Ed.), 24. In the present 
case it is impossible to say that Shea, or those acting for him, as- 
sented in advance that the defendant, in case of its desiring to 
qualify its acceptance of the money by a condition, might com- 
municate such condition merely by posting it in the mail. The 
check was collected in due course, and its final payment and re- 
turn to the drawer afforded a voucher for the payment to the de- 
fendant. Those acting for Shea were aware that the money was 
retained by the defendant, and, if the conditional receipt miscarried 
in the mail, or for any reason did not come to their hauds, no com- 
munication of the condition was made to them; and, if so, the effect 
of the retention of the money by the defendant was to waive the for- 
feiture. We do not know the ground on which the jury proceeded 
in rendering their verdict for the plaintiff. It may have been either 
on the ground that call No. 71 was not shown to have been valid, 
or, if the call was valid, that no notice was given to Shea, or those 
who acted for him, that the defendant would not accept the pay- 
meut except upon condition. We have only to dowith the questions 
of law presented to us as separate propositions. Finding no error 
in the rulings upon these, the entry must be, exceptions overruled. 
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COURT OF CIVIL APPEALS OF TEXAS. 


EAST TEXAS FIRE INS. CO. 
vs. 


FLIPPIN. * 


The policy in suit provided that it should be void in case of other insurance 
on the property in excess of $2,500 additional. ‘There was evidence that 
there was prior insurance largely in excess of that sum, but that on the 
day on which this policy was issued, the agent representing such prior 
insurance, under instruction from the companies, had tendered the un- 
earned premiums to the insured for the purpose of cancellation; that 
insured declined to accept because the policies had been assigned, but in- 
structed the agent to send them to the assignees, which was done in the 
form of drafts, one of which was refused, because on its receipt the fire 
had already occurred, and that judgments had been secured on this draft 
largely in excess of the other insurance permitted. The assignments had 
been made with the consent of the company. 

Held, That these policies were valid and subsisting insurance, which ren- 
dered the policy in suit void. 


Wuirraker & Bonner, for Appellant. 

Topp & Huperys, for Appellee. 

Licurroot, C. J. 

In this case there are a number of assignments of error, and 
many points raised, in a voluminous transcript of nearly two hun- 
dred pages, but from the view we take of the case it will only be 
necessary to consider a few of them. The suit was brought by 
M. V. Flippin on a policy of fire insurance for $2,500. The plaint- 
iff died pending the suit, and his widow and only heir, J. V. Flip- 
pin, became plaintiff. One of the defenses set up by the defendant 
company was that the assured, at the time the policy was issued, al- 
ready held additional insurance beyond the amount permitted by 
the policy, without notice to or consent of the defendant. 

Fourth assignment of error is as follows: ‘ The court erred in re- 
fusing special charge No. 1 asked by the defendant, to the effect 
that the jury should find for the defendant, because a material con- 
dition of the policy had been violated, in that the uncontroverted 
evidence showed that the insured had valid and existing insurance 
on the property in a much larger amount than permitted by the 
terms of the policy here sued on, and reference is made to said 
special charge as a part of this assignment.”’ With this will also be 
considered eighth assignment of error: “The verdict of the jury 
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is contrary to the law and the evidence, in that the evidence shows 
that defendant company’s policy provided that it should be void if 
there was more than $2,500 additional insurance on said building, 
or more than $5,000 total insurance; defendant company’s policy 
being for $2,500, and the evidence further showing that there was 
more than $2,500 additional insurance, valid and existing, and un- 
collected at the time of the fire, by reason of which this defendant 
is not liable.” The charge asked was as follows: ‘ Theevidence in 
this case shows that, by the terms of the policy sued on, it was pro- 
vided that the same should become void, unless consent in writing 
is indorsed by the company thereon, if the assured shall have or 
shall hereafter obtain any other policy or agreement for insurance, 
whether valid or not, on the property insured, or any part thereof. 
It further shows that the policy sued on permitted additional insur- 
ance to the amount of $2,500, or a total insurance of $5,000; and the 
evidence further shows that there was more than $2,500 additional 
insurance, or more than $5,000 total insurance. Therefore a ma- 
terial condition of said policy has been violated, and you must find 
for the defendant.” Do the facts of this case show, or tend to show, 
that, at the time the policy sued on in the case was issued, the other 
policies had been canceled? The evidence was as follows: The 
policy issued by defendant company was for $2,500, and permitted 
an additional amount of $2,500 insurance to be effected on the 
property; and it contained a provision that the policy should be- 
come void “if the assured have, or shall hereafter obtain, any other 
policy or agreement for insurance, whether valid or not, on the prop- 
erty, * * * or any part thereof.” M. V. Flippin, in his proof of loss, 
which was introduced by plaintiff, stated under oath that he had 
$7,500 other insurance in addition to the sum insured by this com- 
pany. He attaches to his proof of loss a schedule showing a total 
insurance over and above the sum of this company’s policy of $15,- 
500, this amount being on a double storehouse, the south half of 
which was covered by the policy sued on herein. That three of the 
policies were made payable to Lehman, Abram & Co., as their inter- 
est may appear, to secure a mortgage debt; and four of them pay- 
able to Meyer & Aronson, or order, as their interest may appear. 
It was shown that Parks et al., trustees of the Mechanics’ Bank of 
St. Louis, holding the policies by transfer from Meyer & Aronson, 
who held them through M. V. Flippin, the insured, had sued after 
the fire, and recovered judgments on policies covering the same 
property, against the following companies, and for the amounts 
named: Hartford Fire Insurance Company for $2,522.40; Citizens’ 
Fire Insurance Company for $560.31; Hanover Fire Insurance Com- 
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pany for $1,121.02; Connecticut Fire Insurance Company for $840.80; 
Home Fire Insurance Company for $1,681.60; Phoenix Fire Insurance 
Company for $1,680.53. These same policies were sued on by Flip- 
pin in the District Court of Bowie County, Tex., after the fire, and 
the suits had been compromised by a payment to him of 20 per cent 
of their face. Other policies which were held by Lehman, Abram & 
Co. were sued on by the latter, and a recovery defeated. C. E. 
Beard, a witness for plaintiff, testified that he was an insurance 
agent in Texarkana, and represented all the companies holding poli- 
cies on Flippin’s property, except the East Texas Fire Insurance 
Company; that on the 19th of February, 1885, he, under instruction 
from his companies, went to Flippin to cancel the policies; that 
Flippin told him that the policies were held as shown in the proofs 
of loss, and declined to receive the unearned premiums, but di- 
rected him to send them to the parties holding the policies, who 
were entitled to them; that witness remitted, by mail, drafts to the 
parties mentioned for the policies held by each of them; that the 
draft sent to Lehman, Abram & Co. was received by them, and paid; 
that that sent to Meyer & Aronson was received by them, but re- 
turned to witness uncollected and unpaid, with the information that 
under the circumstances, inasmuch as the fire had occurred, they 
could not accept it; that defendant company’s policy was issued on 
the same day; that Beard, as agent for the other insurance com- 

panies had the above conversation with M. V. Flippin, and Hagey, 
’ the agent, was told that all other insurance had been canceled. The 
petition alleges that the fire occurred on February 21, 1885. The 
pclicies on the property largely exceed the sum of additional insur- 
ance permitted by the policy sued on. Whether the above charge, 
in the strong language in which it was presented, should have been 
given, it is not necessary now to determine; but it was certainly 
sufficient to call the attention of the court to the facts upon the 
points indicated, and we think the court should have presented to 
the jury a proper charge upon the question. 

The facts before us, as shown by the evidence, do not indicate 
that the policies upon the property, at the time the policy sued on 
was issued, aggregating $15,500, had been canceled. These policies 
had been made payable to Lehman, Abram & Co. and Meyer & 
Aronson, to secure debts of the assured, with full notice to the com- 
panies, who had no authority or power to cancel them without notice 
to the beneficiaries. These policies were not in evidence, and we 
cannot tell whether there was or was not a clause providing for a 
cancellation at the option of the companies. Unless there was such 
a clause, they had no power to cancel by notice and tender of the 
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unearned premiums: 1. May Ins., § 67. If there was such a clause, 
they could not cancel without notice and tender of the unearned 
premiums to the legal owners and holders of the policies: 1 May 
Ins., § 67c; Lattan vs. Insurance Co., 45 N. J. Law, 453. In no event 
could it be claimed, under the facts presented to us, that the poli- 
cies had been canceled at the time this policy was issued. The un- 
controverted evidence and admissions of the assured in his proofs of 
loss show that, at the time this policy was issued, there were other 
policies upon the property for largely more than was allowed in the 
appellant’s policy, and its agent was told that they were canceled. 
There was no waiver shown of the conditions upon which it was 
issued, and, under the facts as disclosed in the record, that policy 
never took effect: Insurance Co. vs. Blum, 76 Tex., 653; 2 May, 
Ins., § 364. This question was fully presented below, on motion for 
new trial, which should have been granted. For the errors above 
indicated, the judgment is reversed, and the cause remanded. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SrxtTH CIRCUIT. 


PROVIDENT SAVINGS LIFE ASS’E SOC., or New Yorr 
vs. 


LLEWELLYN Et at.* 


The insured stated in his application, which was a warranty, that he had 
never had delirium tremens. It was in evidence that he went on period- 
ical sprees and once at any rate had had that disease. 


Held, where the insured died from a debauch that to constitute a good defense 
it was sufficient to show that the answer was untrue, it was not necessary 
to show that he believed it to be untrue. 


Statement of facts by Tarr, C. J. 

This was a proceeding in error to reverse the judgment of the Cir- 
cuit Court of the United States for the Eastern District of Tennes- 
see in favor of M. Llewellyn, guardian of Mattie C. McGaughey and 
Edith G. McGaughey, and of Sarah R. McGaughey in her own right 
against the Provident Savings Life Assurance Society of New York, 
upon a policy of insurance on the life of Edward W. McGaughey, 
the father of the persons for whose benefit the action was brought. 
The defense was that there had been breach of warranties contained 
in the contract. 


*Decision rendered, Nov. 13, 1893. 
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The contract recited that “the Provident Savings Life Assurance 
Society of New York, in consideration of the stipulations and agree- 
ments in the application herefore and upon the next page of this 
policy, all of which are a part of this contract, and in considera- 
tion also of the payment of $114.24, being the premium hereon for 
the first year, promises to pay Sarah R., Margaretta C., and Edith 
G. McGaughey, children of Edward W. McGaughey, share and 
share alike, or to their legal representatives and assigns, the sum of 
$6,000, less any indebtedness on account of this policy, within ninety 
days after the acceptance at the office of the society in the city of 
New York of satisfactory proofs of the death of Edward W. Mc- 
Gaughey, of Chattanooga, county of Hamilton, and state of Ten- 
nessee (the insured under this policy), provided such death shall 
occur on or before the 13th day of October, A. D. 1891. And the 
said society further agrees to renew and extend this insurance up- 
on like conditions, without medical re-examination, during each suc- 
cessive year of the life of the insured from date hereof, upon the 
payment, on or before the thirteenth day of October in each such 
year, of the renewal premiums in accordance with the schedule 
rates, less the dividends awarded hereon, subject to the stipulations 
regarding payment of premiums and violations of law. Claim under 
this policy by death occurring two or more years after its date will 
be incontestable, except for fraud in obtaining this policy.” On the 
third page of the policy appeared a copy of the application, in which 
was given the statement by the applicant of his name, occupation, 
residence and other circumstances in respect to himself, at the con- 
clusion of which was the following: “We further declare and war- 
rant, jointly and severally, that all the foregoing statements and rep- 
resentations, as well as those made or to be made to the medical 
examiner, or in any certificate of health hereafter given to the society 
by me, are and shall be true and shall be the basis of the contract 
with the society if a policy be issued or renewed thereon; and that, 
if any untrue or fraudulent statement or representation shall have 
been made, or if at any time any covenant, condition or agreement 
herein made shall be violated, said policy and insurance shall be null, 
void and of no effect.” Then follows a copy of the statements of the 
applicant to the medical examiner. The ninth question was : “ Have 
you ever had any of the following?” under which was a list of 47 
diseases, one of which was delirium tremens,—to which question 
the applicant answered “No.” At the close of the medical exami- 
nation this statement, signed by the insured, appeared: “I hereby 
further declare that I have read and understand all the above ques- 
tions put to me by the medical examiner, and that the answers 
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thereto, and that the same are warranted by me to be true, and that 
I am the same person described as above.” 

Edward W. McGaughey, the insured, died December 23, 1890, 
within the first year, about two months after the policy was issued, 
of heart failure and exhaustion, caused by a prolonged drunken 
spree. The declaration was in the ordinary form, and among other 
pleas of the defendant was one that the deceased had falsely and 
fraudulently answered the ninth question as above, and had had de- 
lirum tremens before filing his application. 

On the trial, evidence was introduced tending to show that the in- 
sured was not a constant drinker, but that he went upon periodical 
sprees,—the length of the period between the sprees being in dis- 
pute; and that whenever he went upon such sprees they were con- 
tinued for several days, until he became sick, and medical aid was 
called in. It further appeared without contradiction that at least 
one of his sprees before the issuance of the policy had ended in deli- 
rium tremens. The court charged the jury that, in order to estab- 
lish its defense, based on the falsity of the statements of the insured 
in the application, the defendant must show not only that he did 
not tell the truth in them, but that he knew that he was not telling 
the truth at the time. 


Eakin & Dickey (Edwin B. Smith and W. L. Eakin, of counsel), 
for Piaintiff in Error. 
Crark & Brown, for Defendants in Error. 


Tart, C. J. (after stating the facts.) ° 

The uncontradicted evidence showed that the insured had had 
delirium tremens before making his application for a policy. Two 
months after taking out his policy he died of exhaustion and heart 
failure, following a debauch. Even if the statements in the appli- 
cation are to be treated, not as warranties but only as representa- 
tions, in making which the applicant was merely bound to good 
faith, and even if the law requires that the materiality of the re- 
presentations should appear to render their falsity a good defense, 
we think that it was the duty of the court in this case to direct a 
verdict for the defendant. 

We think, moreover, that the court was in error in instructing the 
jury that, to constitute a good defense, the defendant company must ~ 
show not only thatthe statements in the application were untrue, 
but also that the applicant knew or believed them to be untrue. 
The statements in the application{are made part of the contract, and 
are expressly declared to be warranties, and they are referred to in 
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the body of the policy as agreements and stipulations. In Moulor 
vs. Insurance Co. (111 U. S., 335), it was held that when there was 
any reason to doubt the meaning of the contract of insurance, it 
would be presumed that the statements of the applicant were to be 
regarded as representations, and not as strict warranties, and the 
agreement would be presumed to be a warranty only that the an- 
swers were made in good faith, and true to the knowledge of the 
insured. In that case, however, the statements were referred to in 
the body of the policy as representations, and it was held that terms 
used in the policy controlled those used in the application. In this 
case, we do not see any room for doubt or construction. It is im- 
possible to escape the meaning that the statements were intended 
to be warranties. Strict construction against the company cannot 
destroy the necessary effect of plain language. Parties have a right 
to contract in this wise if they will: Clemans vs. Supreme Assem- 
bly, etc., 131 N. Y. 485; Foot vs. Insurance Co., 61 N. Y., 571. 

The judgment of the circuit court is reversed, with instructions 
to order a new trial. 


SUPREME COURT OF CALIFORNIA. 


BOWIE 
vs. 


GRAND LODGE OF LEGION OF THE WEST.* 


Where the by-laws of a benevolent society provide that the provisions regard- 
ing payment of certificates may be changed at any time, and the certifi- 
cate provides that the amount of payment is to be computed according 
to the laws of the society, a member is bound by changes in the by-laws 
subsequent to his certificate. 

A change in the laws regarding payment of benefits is not an amendment of 
the certificate of incorporation, within the meaning of the California 
Civil Code, § 362. 

F. Wn. Reape, for Appellant. 
Rocers & Curstrom, for Respondent. 
Der Haven, J. 
The defendant is a corporation existing under the laws of this 
state, and belongs to the class known as mutual benefit associations. 

Under its constitution and laws it agrees to pay a stipulated sum of 

money to a designated nominee upon the death of the beneficiary 

member, and also issues to members known as ‘‘special benefit 

FE TET PE WRENS RAE Ce EEE SORT EASTERN SATB IGT OT 

* Decision rendered, Aug. 31, 1893. 
Ver. XXIII.—15. 
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members” a certificate entitling them to receive an endowment, 
payable in installments during the life of such members. ‘The de- 
fendant is without capital stock, and, like all association of a similar 
character, depends upon the collection from its members of certain 
fixed assessments, in order to provide a fund for the payment of 
the certificates issued by it. Upon February 15, 1888, the defend- 
ant issued to the plaintiff a special benefit certificate of the sixth 
class, with ten coupons attached thereto, each providing for the pay- 
ment of a sum not exceeding $600, the first one maturing in June, 
1891, and the tenth in the month of February, 1921; and by the 
terms of this certificate, the defendant agreed with plaintiff, in 
effect, that, should he live to the period of time set forth in each of 
the 10 coupons attached thereto, he would be entitled 

To participate in the special benefit fund of the order, in an amount to be 
computed according to the laws of the order, not exceeding the amount 
named in the coupons, respectively. 

At the time of the issuance of this certificate the constitution and 
laws ot the defendant contemplated that the defendant would make 
and collect a sufficient number of assessments to enable it to pay 
each maturing coupon in full, unless one assessment on each special 
benefit member would amount to $600, in which event there should 
be but one assessment. The constitution, however, contained a 
provision that “the constitution * * * relating to the benefic- 
iary fund and the laws governing the same” might be amended by 
a three-fourths vote of all the members present at a regular meet- 
ing of the Grand Lodge. 

This action is brought by the plaintiff to recover the sum of $600, 
alleged to be due upon a coupon maturing in June,1891,and attached 
to the special benefit certificate held by him. The coupon is in these 
words: “This first coupon issued by authority of the Grand Lodge, 
Legion of the West, shall not exceed $600, and shall not mature be- 
fore the month of June in the year 1891.” The defendant in its 
answer alleged that the law of defendant in relation to its benefic- 
iary funds was amended in March, 1891, so as to provide that, if the 
amount of an assessment called and received in the second calen- 
dar month next proceeding the maturity of a coupon 

Shall be insufficient to pay the full face value of each and every certificate 
or coupon payable in the same calendar month, * * * then the sum to be 
paid on any coupon or certificate payable in said calendar month, and which 
shall be in full satisfaction thereunder, shall be a proportionate amount of 
such one assessment, and all that can be claimed by any person. 

The answer further alleged that 374 coupons of the sixth class ma- 
tured in the month of June, 1891, and that according to the provis- 
ions of the laws of defendant, the proportion due on each, to be paid 
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from the. asssessments received by defendant, would be $108, and 
that defendant had no other funds applicable to the payment of such 
coupons. The defendant offered to show, upon the trial of the case, 
that this alleged change in its laws had been made, but the evidence 
was, upon the objection of the plaintiff, excluded. The plaintiff re- 
covered a judgment for the sum of $600, with interest thereon from 
the date of the commencement of the action. 

The defendant appeals, and assigns as error the ruling of the court 
for not permitting it to show that its laws in relation to its bene- 
ficiary funds were changed, as alleged in the answer; and we are 
of the opinion that the court erred in excluding this offered evi- 
dence. The alleged change made in the laws of the defendant did 
not impair the obligation of plaintiffs contract or affect any vested 
right of his. The plaintiff, when he became a member of the de- 
fendant corporation, became also bound by its constitution and 
laws, and such constitution and laws became a part of his contract 
of membership, as much so as if they had been written therein in 
express terms, and his rights under the certificate issued to him 
were subject thereto and limited thereby. This certificate issued 
to plaintiff contained the express provision that “he shall be entit- 
led to participate in the special benefit fund of the order, in an 
amount to be computed according to the laws of the order, not ex- 
ceeding the amount named in said coupons, respectively.” This cer- 
tificate, when read and construed, as it must be in connection with 
the constitution and laws of the defendant existing at the time of 
its issuance, and which provide that a change might be made in the 
laws of defendant governing such funds, means that the plaintiff is 
to participate in the special benefit fund of defendant in an amount 
to be computed according to the laws of defendant in force when 
the several coupons shall mature. “Parties may contract in refer- 
rence to laws of future enactment,—may agree to be bound and 
affected by them as they would be bound if such laws were exist- 
ing. They may consent that such laws may enter into and form 
parts of their contracts, modifying or varying them. It is their 
voluntary agreement which relieves the application of such laws to 
their contracts and transactions from all imputation of injustice:” 
Superior Commandery vs. Ainsworth, 71 Ala., 436. This was also, 
in effect, so decided by this court in the case of Stohr vs. Society, 
82 Cal., 557. In that case it appeared that Stohr had become a 
member of the defendant therein, and at the time he became such 
member the by-laws of that society provided that a member dis- 
abled by sickness should receive $10 per week. Subsequently the 
society limited the amount of benefits to be paid, and it was 
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contended for the plaintiff therein that such amendment of the by- 
laws impaired the obligation of his contract; but the court thought 
otherwise, saying: ‘ Undoubtedly, when the plaintiff complied 
with what was required of him as a member, the by-laws consti- 
tuted a contract; and, unless the contract itself otherwise provide, it 
cannot be changed without the consent of all the members. But 
here the eontract itself does provide otherwise. Under the aver- 
ments of the second defense there is an express provision that the 
by-laws may be changed. * * * This provision must be held to 
enter into and form a part of the contract, and in legal effect, it is 
as potent as the express provision of the second defense. * * * 
In the present case the plaintiff can have no right to have the contract 
remain unchanged, because, as we have seen, the contract itself 
provides that it may be changed. * * * Ifthe plaintiff has any 
right which is so fixed that it is not subject to change, we think it 
can only be to the fruits which ripened before the change was made; 
in other words, to such sum, as became due before the new by-law 
was adopted.” The change alleged in defendant’s answer to have 
been made in its constitution and by-laws was not an amendment 
of its certificate of incorporation or articles of association, within 
the meaning of section 362 of the Civil Code. Judgment reversed. 
We concur: McFarland, J., and Fitzgerald, J. 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF COLORADO. 
(MAY TERM, 1893.) 


BERTHA K. SHAW, Plaintiff, 
v8. 
FIREMEN’S INS. CO., or Newark, Defendant. 


Where a case has been removed, upon petition, from a State court to the 
Federal courts, and a motion is made in the first instance in the Federal 
courts to set aside service of summons, the court will entertain the motion. 

Where a statute of a state makes a special provision for service upon foreign 
insurance companies,and requires, as a condition precedent to their doing 
business in the state, that they shall first appoint the state superintendent 
of insurance their attorney, in and for this state, upon whom all lawful 
process, in any action or proceeding may be served, such provision is ex- 
clusive of the general statute relating to service upon foreign corporations, 
and is not cumulative in its provisions. 


Service must be made in the particular manner provided. 
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This action was brought in the District Court of Arapahoe County- 
Colorado. The summons was returned served upon “John G. 
Glendinning,” agent of the defendant, at Denver, Arapahoe County, 
Colorado. 

The cause having been removed by petition to the Circuit Court 
of the United States, the defendant here filed its motion toset aside 
the sheriff's return of summons. 

The general statute of the state of Colorado, relating to service 
upon foreign corporations, is as follows: “If the action be against 
a foreign corporation, or a joint-stock company or association, orga- 
nized under the laws of another state or territory, and doing busi- 
ness within this state, the summons shall be served by delivering a 
copy to any agent of such corporation, company, or association, 
found in the county in which the action is brought. If no such 
agent be found in such county, then by delivering a copy of the 
summons to any stockholder who may be found in such county.” 

Among other provisions relating to the admission of non-resident 
insurance companies to do business in the state of Colorado, section 
.4, of the Act of April, 1889, Laws of 1889, page 199, provides as. 
follows:— 

“No insurance company or association, organized by any other 
authority than the state of Colorado, shall directly or indirectly 
issue policies, take risks, or transact business in the state, until it 
shall have first appointed, in writing, the superintendent of this state 
to be the true and lawful attorney of such company or association, 
in and for this state, upon whom all lawful process in any action or 
proceeding against thé company may be served, with the same effect 
as if the company existed in this state. Said power of attorney shall 
stipulate and agree upon, upon the part of the company, that any 
lawful process against the company, which is served on said attor- 
ney, shall be of the same legal force and validity as if served on the 
company, and that the authority shall continue in force, so long as 
any liability remains outstanding against the company in this state. 
A certificate of such appointment, duly certified and authenticated, 
shall be filed in the office of the superintendent of insurance, and 
copies certified by him shall be deemed sufficient evidence; service 
upon such attorney shall be deemed sufficient service upon the 
principal. Whenever lawful process against any insurance company 
shall be served upon the superintendent of insurance, he shall forth- 
with forward a copy of the process served on him, by mail, postpaid 
and directed to the secretary of the company, or in case of .compa- 
nies of foreign countries, to the resident manager in this country, 
and shall also forward a copy thereof to the general agent of said 
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company in this state. Foreach copy of process, the superintendent 
of insurance shall collect the sum of two dollars, which shall be paid 
by the plaintiff at the time of such service, the same to be recovered 
by him as part of the taxable costs if he prevails in the suit.” 


Sytvester T. Wituiams, for the Motion. 
Rogers, Suarrotra & Watuine, Sam. P. Ross, Weis, Macon & 
Funrman, Contra. 


Tuomas, J. 

While there has been some conflict of opinion between the sev- 
eral circuit courts as to whether the validity of the service of process 
can be challenged in the Federal court, by motion made after the 
removal of the cause, we hold with Judge Wallace, in Bentcliff vs. 
Finance Copr. (44 Fed. Rep., 667), and with what we believe to be 
the weight of reason and authority, that, ‘‘ An alien, or a citizen of 
another state, sued in a State court, other than that of the state in 
which he resides, is entitled, by removing the suit, to have all ques- 
tions involved in it heard and disposed of by the Federal court.” 

The question, therefore, as to the validity of the service in this 
case comes before this court, and will be here determined as if the 
action were originally brought in this court. 

The special provision for the service of process upon foreign in- 
surance companies, recited in the foregoing statement of facts, 
clearly removes such companies from the operation of the general 
statutes, relating to service upon foreign corporations. The mode 
of service thus provided is exclusive, and non-cumulative. 

Where a state has seen proper to provide specially for the service 
to be made upon non-resident insurance companies, and imposes as 
a condition precedent to their admission to do business in the state, 
that they shall agree to the form and manner of service prescribed 
and that they shall appoint a designated person to receive service, 
it is to be understood that the mode of service thus prescribed, and 
not the ordinary mode provided by law, for service generally, is to 
be followed. The service must be upon the person designated to 
receive it: Oland vs. Agricultural Ins. Co., 69 id., 248; Rehm vs 
German Ins. Co., 125 Ind., 135-137; Gates vs. Justen, 89 Mo., at p, 
20; Stone vs. Travelers Ins. Co., 73 Mo., 657, 658; Baile vs. Equitable 
Ins. Co., 68 Mo., 617; Johnson vs. Hanover Ins. Co., 15 Fed. Rep., 
98, distinguished; Conf. W. U. Tel. Co. vs. Conant, 11 Colo., 111, 
113, exclusive principle recognized. Motion sustained. 





Conway vs. Phenix Mut. Life Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


CONWAY 
v8. 


PHENIX MUT. LIFE INS. CO.* 


The general agents of a life company bave no authority to extend time of 
paying premiums, where the policy provides that no agent can modify or 
waive any of its conditions, and that if any premium be not paid when 
due and a separate receipt given signed by the president and secretary, 
it shall be void. 

Where the agents are accustomed with the sanction of the company to waive 
a forfeiture by accepting payment of overdue premiums provided the in- 
sured is in good health and such agents extend the time of payment, the 
insured assumes the risk of continued health during the period of for- 
bearance, and death during such period works a forfeiture. 


Statement of facts by Gray, J. 

The policy of insurance in this case was issued to the plaintiff's in- 
testate, and was payable to his legal representatives upon his death, 
or in 20 years to him, if then living. When three or more full years’ 
premiums should have been paid upon it, then, upon any default 
thereafter occurring in the payment of any premium, the company 
became liable for a sum of paid-up insurance at death, or the due 
date of the policy, equal] to as many twentieths of the amount of the 
policy as there should have been paid full years’ premiums thereon. 
The policy contained provisions “that no agent or other person can 
alter, modify, or waive any of the terms or conditions of this policy,” 
and, “that if any subsequent premium hereon be not paid when 
due, and a separate receipt, signed by the president or secretary of 
this company in each case, given therefor, then this policy shall 
cease.” A clause equally restrictive upon an agent’s power to waive 
or postpone payment of premiums, or to accept them after due 
date, was contained in each renewal receipt. Four full years’ pre- 
miums had been paid by the deceased upon his policy, but on Octo- 
ber 24, 1891, when the fifth year’s premium was due, he failed to 
pay it. For its amount he gave to the general agents of the com- 
pany his promissory note, payable six months after date, which they 
took, withholding, however, a renewal receipt. A few days prior to 
its maturity, he wrote to these agents, expressing his inability to 
meet it, and requesting its renewal for a period of time. To this 
they at once replied, saying :— 


* Decision rendered, Nov. 28, 1893. 
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Your renewal has remained unpaid since October last, pending the matur- 
ity of your note, and we do not feel at liberty to accept a note extending the 
time any further. We will, if you so request, recall your note from the bank, 
* * * and hold your renewal at this office as long as it may be possible to 
do so. You will understand that we are likely, any day, to be required to 
return it to the home office for cancellation. * * * 

The note was recalled. It was not paid at maturity, and on May 
8th, some days after its due date, the assured died, without a pay- 
ment of the premium having been made. The company conceded 
its liability to the plaintiff for four-twentieths of the sum insured, 
to wit: $1,000, and moved for such a direction to the jury; but the 
court granted the plaintiff's motion for the direction of a verdict for 
the full amount of the policy, and the judgment thereupon entered 
has been affirmed at the general term. 


Hate & Bucxetey (Matthew Hale, of counsel), for Appellant. 

Smirx & We.uneron (George B. Wellington, of counsel), for 
Respondent. 

Gray, J. (after stating the facts.) 

The evidence in this case was given by one witness, called for the 
plaintiff, who. was the cashier and accountant in the office of the 
general agents through whom this policy was issued, and the facts 
are not in dispute. It was thought by the learned trial judge, and 
it is the basis of the respondent’s contention here, that the facts 
proved warranted an inference, either that the powers of general 
agents were such as to authorize them to extend the time for the 
payment of the premium, or that there had been such knowledge 
and acquiescence on the part of their principal, the company, with 
respect to a general custom to extend the time for the payment of 
premiums, and frequently to accept notes for the amounts, and with 
respect to the particular extension of time in question, as to amount 
to a ratification of the acts of these agents in such respects. It is 
difficult to understand how the powers of agents could have been 
more restricted than they were by the provisions of this policy, or 
what other language could have been resorted to by the company 
in the endeavor to guard itself against unauthorized acts of all 
agents. The fact that these were general agents does not take the 
case out of the comprehensive language in the instrument, which 
denies to any agent or other person authority to alter, modify, or 
waive any terms or conditions. Of this restriction upon the powers 
of all agents, the assured is deemed to have had knowledge when 
he accepted his policy. There is no reason for relaxing the rules 
of the law with respect to the construction and enforcement of a 
contract of insurance, any more than there would be in the case of 
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any other kind of contract which parties have deliberately and for- 
mally executed for the purpose of defining their respective engage- 
ments, and of securing the due and exact performance thereof. 
Whatever the disposition to strictly enforce the performance of an 
insurer’s obligation, it must, nevertheless, be controlled by what is 
a just and fair construction of the contract of insurance. Exceptional 
cases, in which recoveries have been permitted in the face of the 
contract, have been where it could be shown that there had been 
such a usage or a course of business, or such consent, expressed or 
implied, as to justify the inference that the insurer had extended 
the agent’s authority, and thus modified the restrictions contained 
in the policy. The insured is bound to know the measure of an 
agent’s authority from the terms in which power has been given 
him, or from the instructions under which he assumes to act. His 
right to believe that the limitations upon the agent’s authority to 
bind his principal have been removed is confined to such inferences 
as might reasonably be drawn from methods of doing business, 
which have, either by their public and continuous nature, or by 
some particular course of dealing or conduct in his case, acquired 
the virtue of a usage, or the force of a consent. In the present case, 
it appears to have been the custom in the office of these agents to 
accept payment of premiums after the date when they fell due. In 
many instances, they had taken notes for their amount, but there is 
not the slightest evidence in this case that the company ever knew 
of a note being taken by their agents. There is evidence that the 
company knew of delays being granted to premium debtors. The 
practice of the agents was to enter in their report, and to remit to 
the company, only cash; and a premium paid in the month when 
due, or whenever subsequently paid, went into the report of the 
following month. By the form of these reports, the company might 
know, from the nonappearance of the item of payment of a premium, 
that it had not been made when due, and, from its appearance in 
some subsequent report, that the delay in payment had been 
granted or condoned. 

With respect to the general course of business, undoubtedly, a 
custom had grown up in the office of these agents to accept pay- 
ment of premiums after their due date. While it had the sanction 
of their principal, the company, it was proved that the authority in 
such respects was expressly limited to cases where the individual 
was in good health. The evidence is that the agents were not to 
receive a payment where the party was out of health and the re- 
newal past due, and had never done so. While there is no evidence 
to show that the deceased knew of such a custom, and as to him 
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there had been no extraordinary course of dealings whatever, pre- 
vious to October, 1891, to affect in any respect his contractual rela- 
tions to the company, I think this custom, which had in fact existed, 
su far inured to the benefit of his contract as to justify the court in 
holding that the extension of time granted to him was not without 
the implied power of the agents. But, in dealing with agents whose 
powers were limited, the insured was bound by the limitations; and 
if he has the vight to rely upon some enlargement of those powers, 
through the existence of some usage, and that fact is relied upon to 
enforce the company’s agreement, the limitations will merely be 
lifted to the extent that the evidence shows what the usage has been. 
It was therefore fairly inferable that the agents of the defendant 
were at liberty, not to make any new agreement as to the time for 
the payment by the insured of his premium, but to accept payment 
of it, and thus waive the right to declare a forfeiture, provided that 
at the time tbe conditions had not been changed by an alteration in 
the health of the insured. While the contract of insurance was in 
force, and up to the time when the insured had the right to renew 
it by payment of the premium in advance, the risk in the matter 
was on the company; but upon failure to pay, after notice, upon the 
due date of the premium, the risk was on the insured, that, pending 
the delay permitted by the agents, he might change in health, if not 
die, and his insurance be lost. 

If we might assume that by the agents’ acceptance of the note for 
six months the company was bound, and that it was estopped from 
insisting upon a forfeiture,—a proposition which I wholly doubt, in 
view of the lack of evidence to show that the company permitted or 
knew of such a practice,—the assumption could not aid the plaintiff. 
The insured had been refused any renewal of his note by the agents, 
and when he thereafter failed to pay it, and to take up the renewal 
receipt, which would continue the contract of insurance for another 
year, he acted upon his own risk; and it cannot possibly be said 
that he acted upon any contract of the company, or upon any course 
of dealing which would have the force of an implied agreement. 
When it became obligatory upon him, in order to be entitled to a 
renewal of the insurance agreement, to pay his premium, he knew 
that no agent had authority to make any new or other agreement 
affecting the terms of the existing policy. If he failed to make pay- 
ment, and elected to rely upon some custom which might operate 
to save the policy from forfeiture, what was the situation? Only 
this: that as there had become ingrafted upon the authority of the 
agents, by force of the company’s sanction, a power to accept pay- 
ment of past-due premiums in those cases where the physical 
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condition of the assured were unchanged, they might subsequently be 
willing and able to deliver to him a renewal receipt upon his pay- 
ment of the past-due premium. Assuming his knowledge of the 
existence of such a custom in the office, it was not a fact which so 
far changed the situation as to have entitled him to rest upon it 
with the same security as upon a new agreement with respect to the 
time of payment, validly made, and enforceable against the com- 
pany. He simply threw himself upon the chances of life, and of the 
exercise by the agents of a conditional authority to act. 

No further notice was required from the company to the deceased. 
The notice provided to be given by the statute as a condition of its 
right to declare a policy lapsed for nonpayment of an annual pre- 
mium was not necessary, inasmuch as it had duly given the notice 
before the premium became due, which the statute has provided for. 
The statute does not apply to this case: Chapter 341, Laws 1876, 
and chapter 321, Laws 1877. 

For the reason given, the trial judge erred in directing a verdict 
for the full amount claimed to be due under the policy. Upon the 
the evidence, the company was only liable for four-twentieths of its 
amount, or the sum of $1,000, and interest accrued thereon. The 
judgment should be reversed, and a new trial ordered, with costs 
to abide the event, or if the plaintiff shall stipulate that the judg- 
ment shall be reduced to the sum of $1,040, the amount conceded 
to be due by the defendant company, and the costs of the action to 
and including the trial of the issues at circuit, the judgment may 
be affirmed, as so modified. In such event, costs are awarded to 
the appellant at general term and in this court, and are to be 
deducted from the judgment. 

All concur, except O’Brien and Maynard, J. J., dissenting. 








236 Supreme Court of Wisconsin. { March, 


SUPREME COURT OF WISCONSIN. 


VERGERONT 
v8. 


GERMAN INS. CO., or FREEPORT.* 


Where the company retained proofs of loss without objection and did not 
base its refusal to pay on defects in such proofs, this was a waiver of 
objections to them. 

Estimations of value are largely matters of opinion, and an excessive valua- 
tion in the absence of evidence of fraudulent intent will not defeat re- 
covery. 

Where the evidence as to amount of inflammables in store isconflicting a find- 
ing of the jury will not be disturbed. 


L. H. Bancrort, for Appellant. 
F. W. Buryuam and Joun D. Witson, for Respondent. 


Orron, J. 

This action was brought by the respondent on a policy of insurance 
issued by the appellant company on the 12th day of February, 1891, 
on a stock of general merchandise within a store building in the vil- 
lage of Cazenovia, in Richland County, the property of the plaintiff. 
The said stock of goods, and the building containing them, were 
burned on the 7th day of March, 1891, and were a total loss. The 
policy was negotiated on behalf.of the company, by their local agents 
at Richland Center, Pease, Bro. & Co., one of which firm was one 
Homer Clark. The value of the goods was represented in the appli- 
cation for insurance to be $3,384, and the plaintiff testified as a wit- 
ness that the value of the goods burned was from $2,500 to $3,000 ; 
and the verdict finds the value of the goods lost to have been $2, 
800, and the plaintiff's damages to be $1,000 and interest. The only 
questions raised on this appeal are those of fact and no error of law 
is assigned. The contention of the learned counsel of the appellant 
is that special findings of fact by the jury are not sustained by the 
evidence. The points made in appellant’s brief will be considered 
in their order:— 

1. That the plaintiff did not furnish to the company the proofs of 
of loss as required by the policy. On that question the said Homer 
Clark, agent, testified, in effect, that the plaintiff brought into his 
office some bills and he footed a part of them, and sent them to the 
company, and he also sent to the company a typewritten blank of 
the company, filled out and signed by the plaintiff, as the proof of 
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loss. A statement, copy of affidavit, and other papers, stating the 
amount of the loss, were also sent by him to the company. The 
witness, having refreshed his memory, testified that the printed 
proof of loss, copy of invoice, and affidavit of its correctness, at- 
tached, were made out and found to be correct by Mr. Hedgin, the 
general agent at Milwaukee, and sent to the company. Mr. Hedgin 
testified that he prepared a regular form, called “proof of loss,” 
and an affidavit, except the jurat, and they were sent to the com- 
pany, and then said, “ We make no point on that.” The plaintiff 
was also sworn before a justice, and fully examined by the agents 
in respect to his loss. The company kept, and never returned, these 
proofs of loss sent to it, and never complained of the want of them, 
or any deficiency in them, and never made that an objection to pay- 
ment at the time. Under such circumstances the proofs of loss 
were sufficient, and the company waived all objection to them: 
Killips vs. Insurance Co., 28 Wis., 472; Badger vs. Insurance Co., 49 
Wis., 396. 

2. That the plaintiff overestimated the value of the property in- 
sured, and the amount of his loss. That is very much a mere mat- 
ter of opinion, upon which persons might well differ. The plaintiff 
testified that such was the value of the property insured, and the 
value of the goods burned was from $2,500 to $3,000, and the jury 
_found such value at $2,800. Other witnesses disagreed with the 
plaintiff as to such values. But there was clearly no intention of the 
plaintiff to overestimate such values or to defraud the company: 
Dogge vs. Insurance Co., 49 Wis., 501. 

3. There were more powder and inflammable oils in the building 
than represented or allowed. The testimony of other witnesses as 
to the amount of these articles kept in the store was fully explained 
by the plaintiff, and the fact reiterated by him that there never was 
at one time more of those articles than the policy allowed kept in 
the building. The jury had the right to believe the plaintiff, as they 
evidently did. 

These are all the points specifically made in the appellant’s brief. 
We have examined the testimony sufficiently to be satisfied that 
the special verdict and findings of the jury are sustained by it. 

The judgment of the circuit court is affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


FISHER 
Us. 
METROPOLITAN LIFE INS. CO.* 


In an action by a wife to recover premiums paid by her on a policy on the 
life of her husband, issued without his knowledge, but at the solicitation 
of the agent, where the policy was void under the company’s rules be- 
cause the application was not signed by the insured. 


Held, That ifthe wife and agent were in collusion to defraud the company, 
there could be no recovery, but if she were innocent, she was entitled to 
recover on discovering the fraud of the agent. 


Held, That where from the evidence the jury might find either for or against the 
plaintiff, a refusal to charge that there could be no recovery in case of 
fraud was error. 

Action by Mary F. Fisher against the Metropolitan Life Insur- 
ance Company to recover back money paid by her as premiums 
on a policy issued by defendant on the life of plaintiff's husband 
without his knowledge, but with the knowledge and at the solici- 
tation of defendant’s agent. There was a verdict for plaintiff, and 
defendant excepts. Exceptions sustained. 


Joun R. Tuayer and Arruur P. Ruae, for Plaintiff. 
Witu1am A. Gite and Arruur M. Tarr, for Defendant. 


Fietp, C. J. 

If this were an action on the policy, it could not be maintained 
on the evidence appearing in the exceptions: McCoy vs. Insurance 
Co., 133 Mass., 82. If the plaintiff, in collusion with Bannigan, the 
defendant’s agent, intended to cheat the company, or practice a 
fraud upon it, then the money she has paid the company was paid 
in pursuance of this fraudulent intention and she cannot recover 
it back. Butif she was innocent of any fraudulent intent, and was 
deceived by Bannigan, and induced by his fraudulent representa- 
tions to make the application, then she could rescind the contract 
of insurance when she discovered the fraud, and recover back the 
amount of the premiums which she had paid: Hedden vs. Grittin, 
136 Mass., 229. The position of the defendant is that it could 
avoid the policy, but that the plaintiff could not, and that as the 
plaintiff, after she found out that she could not enforce the policy, 
paid no more premiums, but demanded back the amount of the 
premiums she had paid, the policy has become void, by reason of 
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the nonpayment of the premium, and that, therefore, no action can 
be maintained to recover back the money paid. Under the rules of 
the company to which the policy was subject, the policy was void 
or voidable from the beginning, because the husband of the plaint- 
iff did not sign the examination form on the back of the applica- 
tion, or know of or consent to the insurance. The evidence to 
prove this was properly admitted. The difficulty is in dealing 
with the instructions requested, and with the charge of the pre- 
siding justice. The first four instructions ought to have been given 
if they be taken to mean that if the plaintiff intended to defraud 
the company, or knowingly participated in the fraudulent act of 
Bannigan, she cannot recover, provided there was any evidence to 
which they were applicable. The court declined to give these in- 
structions, to which the defendant excepted, and also excepted to a 
portion of the charge to the jury. This portion of the charge relates 
to the effect of the misrepresentations of the agent, and to the . 
plaintiff's right to rescind the contract if the plaintiff was induced 
to make it by these misrepresentations. The instructions given upon 
the effect of the fact that she concealed what she had done from 
her husband are correct if she was innocent of any intention to 
evade the rules of the company, and thus to obtain a policy from it 
which she knew it would not issue if it had known that her hus- 
band had not signed his name on the back of the application, and 
had not consented to the insurance. But it does not appear by 
the exceptions that any instructions were given upon the effect of 
her participation in Bannigan’s fraud, if she did participate in it. 
There are some indications in the part of the charge contained 
in the exceptions that the presiding justice regarded it as plain 
that, if she knowingly participated in Bannigan’s fraud, she could 
not recover, and that the instructions set out in the exceptions 
were predicated upon the assumption that the jury should find 
that she was innocent of any fraudulent intent against the com- 
pany, and was deceived and misled by the misrepresentations of 
its agents. It was, we think, competent for the jury, on the evi- 
dence, to find either that she was or was not innocent of any 
attempt to evade the rules of the company and to procure from 
it a contract which it would not make if it had known that her 
husband did not sign the examination form on the back of the ap- 
plication, and did not consent to the insurance. Upon the whole, 
as it does not appear that the presiding justice gave any instruc- 
tions upon the subject of the first four requests of the defendant, 
and as these were absolutely denied, we think that the exceptions 
should be sustained. So ordered. 
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SUPREME COURT OF PENNSYLVANIA. 


SCHROEDEL 
v8. 


HUMBOLDT FIRE INS. CO., oF ALLEGHENY CITy.* 


The policy provided that it should be void if the interest of the insured was 
not truly stated therein or was other than the sole and unconditional! own- 
ership. The policy was issued to S , whereas the title was in the name of 
S. and his wife. The unsupported testimony of the wife, which was con- 
tradicted by the agent, wasthat she told the agent how the title was held. 


Held, That this was insufficient proof of fraud or mistake to defeat the opera- 
tions of the policy provision, and there could be no recovery. 


Monroors Bros. and Jas. T. Bucuanan, for Appellant. 

Cuas. W. Dautineer, for Appellee. 

Per Curiam. 

One of the stipulations contained in the contract sued on is, 

The entire policy shallbe void * * * ifthe interest of the insured be 
not truly stated therein, * * * orif the interest of the insured‘be other 
than unconditional and sole ownership. 

The uncontradicted evidence was that the title to the property 
was in the plaintiff and his wife jointly. This, in the absence of 
any proof of fraud or mistake as to the insertion of the stipulation 
above quoted, was a flat bar to plaintiff's recovery. There was 
therefore no error in directing a verdict for defendant. 

Judgment affirmed. 


eee 
* Decision aan, Nov. 13, 1893. The facts in this case sufficiently appear in the syllabus. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SIXTH CIRCUIT. 


CONNECTICUT FIRE INS. CO., or Hartrorp. 


v8. 
HAMILTON* 


A policy provided that the loss should be appraised by persons selected by 
the insurer and insured. 


Held, That a joint demand by several companies for an appraisal is not au- 
thorized by the policy ; the demand must be separate. 


The policy provided that the appraisal was to be part of the proofs of loss, 
and the loss should not be payable until after proofs were furnished. 
Proofs were furnished and objected to on account of the amount, and the 
company agreed to submit a form of appraisal to the insured. This was 
not done during the sixty days after which the loss became payable. 

Held, That the company was estopped to object to the sufficiency of the 
proofs. 

Held, That where proofs have not been waived in such case, the insured has 
no right of action until he has sought an appraisal. 


Where in such case the policy provides that the company may take the prop- 
erty at the appraised value within sixty days after the proofs are fur- 
nished, the insured may not within that time and while negotiations are 
pending for an appraisal sell portions of the damaged property. Such 
sale will defeat his right of action. 


Tuomas A. Loaay, for Plaintiff in Error. 

JosepH Wisy, for Defendants in Error. 

Before Tarr, Circuit Judge, and Srverens and Swan, District 
Judges. 

Srverens, D. J. 

Robert Hamilton brought his suit in the Circuit Court for the 
Southern District of Ohio to recover upon a policy of insurance 
issued by the plaintiff in error, for a loss sustained by hit in con- 
sequence of fire, occurring on the 16th of April, 1886, in a ware- 
house at Covington, Ky., whereby his stock of tobacco there stored 
was damaged. This stock was insured also by eleven other compa- 
nies. The policy of the Connecticut Fire Insurance Company con- 
tained this stipulation :— 

Loss or damage to property partially or totally destroyed, unless the 
amount of said loss or damage is agreed upon between the assured and the 
company, shall be appraised by disinterested and competent persons, one to 
be selected by the company and one by the assured ; and, when either party 
demand it, the two so chosen may select an umpire to act with them in case 
of disagreement, and if the appraisers fail to agree they shall refer the differ- 
ence to such umpire, each party to pay their own appraiser and one-half the 
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umpire’s fee; and the award of any twoin writing shall be binding and con- 
clusive as to the amount of such loss or damage, but no appraisal or agree- 
ment for appraisal shall be construed under any circumstances as evidence 
of the validity of said policy, or of the company’s liability thereon. When 
personal property is damaged, the assured shall put it in best order possible, 
and make an inventory thereof, naming the quantity and cost of each article; 
and upon each article the damage shall be separately appraised,—if a build- 
ing, by an estimate in detail; and the report of the appraisers in writing 
under oath shall form a part of the proof hereby required, and until such 
proofs and certificates are produced and examinations and appraisals per- 
mitted the loss shall not be payable. 

And there was a reservation of a right to the company to take any 
of the damaged property at the appraised value, or to repair or re- 
place property damaged or lost, upon giving notice of their inten- 
tion so to do within sixty days after the receipt of the proof therein 
required. It was also stipulated in a previous part of the policy 
that the loss was “to be paid to the assured sixty days after due 
notice and satisfactory proofs of the same are made by the assured 
and received at their office in Chicago, in accordance with the terms 
of this policy hereinafter mentioned.” 

It is not questioned that the insured property was damaged by the 
fire, or that the loss was within the terms of the policy. The de- 
fense is founded upon the provisions of the policy above set forth. 

It is alleged that the proofs of loss required by the contract had 
not been furnished ; and it is alleged that the insurance company, 
not agreeing to the amount of the loss as claimed by the insured in 
his preliminary proofs, seasonably demanded that the same be de- 
termined by the award of appraisers to be chosen by the parties, 
pursuant to the stipulation in the policy, and that this demand was 
refused by the insured, who also sold, against the protests of the 
company, the damaged stock in small lots, and suffered the same to 
be scattered, thereby depriving the company of the right to take the 
property at its appraised value. And it is insisted that in these re- 
spects the insured has failed to perform conditions precedent to his 
right of recovery. To this the plaintiff (in the court below) replies 
that no such demand for appraisal was made by the company as is 
contemplated by that provision in the policy. 

The case is one of several instituted against various companies 
who had issued policies on the same stock in force at the time of the 
fire. Two of these, involving the construction and validity of differ- 
ing provisions in the policies relative to the right of the parties to 
demand an appraisal and award, one or both, of disputed demands 
and other matters, have already been decided and disposed of by 
the supreme court : Hamilton vs. Liverpool & London & Globe Ins. 
Co., 1386 U. S., 242; Hamilton vs. Home Ins. Co., 137 U. S., 370. 
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In the first of these the clause in the policy of that insurance com- 
pany upon that subject was held to establish a condition precedent, 
without performance of which, upon the request of the company, 
the plaintiff could not recover. In the other case, however, it was 
held that the clause relating to that subject in that company’s 
policy did not require the appraisal and award as a condition to the 
right of action, but constituted a collateral term in the contract, 
upon which an independent suit could be brought upon a violation 
thereof. The present case seems to have been tried upon the 
assumption by both parties that the provision in the policy brought 
it within the decision in Hamilton vs. Liverpool & London & Globe 
Ins. Co., into that class of cases where the stipulation makes the 
appraisal or award a condition precedent. 

On the 26th of April—ten days after the fire—Hamilton, the in- 
sured, transmitted to the Connecticut Fire Insurance Company pre- 
liminary proofs of loss, which were not otherwise objected to by the 
company than is expressed or implied in the correspondence which 
presently followed between that company and the several other in- 
surance companies acting in concert with it on the one hand, and 
Hamilton on the other, indicating a disagreement with the insured 
about the amount of loss or damage, and a demand for its determina- 
tion by appraisers. All other objections to the proofs, if there were 
any, were waived by the failure to bring them forward. But I 
think that the letter of the 28th of April, hereinafter quoted, ought 
to be regarded as tantamount to an objection on the part of the 
company to the sufficiency of the proofs of loss in respect to the 
amount of damages claimed. And this brings us to the considera- 
tion of the main points in controversy, which are: First, whether 
the company made such a demand for an appraisal and award as 
the policy authorized it to make ; and, second, if it did not, whether 
the insured was himself bound to take action for the procuring of 
an appraisal to supply the deficiency in his proofs of loss as a con- 
dition to his right to recover. If this last question is decided in the 
affirmative, the further inquiry is presented whether he sufficiently 
discharged his obligations in that behalf, or was he excused there- 
from by the conduct of the company ? 

The reception of the proofs of loss was acknowledged by this in- 
surance company’s agent on the 27th April, 1886, with the state- 
ment that he would forward them to the proper authorities at 
once ; and on the following day the correspondence above referred 
to between the insurance companies acting in concert with the in- 
sured was begun by the following letter of the company :— 


6 
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Cincinnati, O., April 28, 1886. 

Robert Hamilton, Esq., Covington, Ky.—Dear Sir: The undersigned, rep- 
resenting the several insurance companies against which you have made 
claim for loss under their respective policies of insurance upon your stock 
in your tobacco factory, Nos. 413 and 415 Madison Ave., Covington, Ky., 
claimed to have been damaged by fire on April 16, 1886, beg leave jointly 
to take exception to the amount of claim made, and to demand that the 
question of the value of and the loss upon the stock be submitted to compe- 
tent and disinterested persons, chosen as provided for in the several policies 
of insurance under which claim is made; and we hereby announce our readi- 
ness to proceed at once with this appraisement, so soon as your agreement to 
the demand is declared. We further desire jointly to protest against the 
removal, sale, or other disposition of the property until such an appraisement 
has been had, and to notify you that the insuring companies will in no way 
be bound by such an ex parte action. You may address your reply to the 
joint demand made above in care of the London and Liverpool and Globe 
Insurance Company, Third and Main streets, Cincinnati. Waiving none of 
the rights of the several companies under the terms of their respective poli- 
cies, we are, Very respectfully yours. 

[Signed by the agents of eleven insurance companies, of which the plaintiff 
in error was one. } 

To this Mr. Hamilton’s attorney replied on the 29th of April, in 
substance, that he would accede to an arbitration if the person 
whom the company would select should be acquainted with the 
manufacture of tobacco, and upon the express understanding that 
the arbitrators should have full opportunity to examine the stock 
of tobacco, and that it should then be sold at public auction, in 
order that the value thus ascertained, with such other evidence as 
the parties desired, might be presented to the arbitrators. The 
letter further stated that the interests of Mr. Hamilton required a 
speedy sale of the tobacco. A lengthy correspondence upon the 
subject between the companies and the attorney for Mr. Hamilton 
ensued. It is set forth in detail in the report of the case of the 
Same Plaintiff vs. Liverpool & London & Globe Ins. Co. (136 U. S., 
242, 248-252), ending with the letter dated May 7, 1886, which ter- 
minated the action of the parties in respect to the obtaining an ap- 
praisement or arbitration. It is not deemed necessary to repeat this 
correspondence here. The record of it in the case in the supreme 
court above referred to was stipulated into the present case upon 
the trial, and it suffices here to say that it is substantially a pro- 
longation of the controversy as to what should be the rule of pro- 
ceeding by the arbitrators to be chosen in the reception of proof, 
and as to the right of the insured to make sale of the property pend- 
ing the arbitration. The companies insisted that the appraisers, 
as they call them, should be at liberty to take testimony or not, 
and so much thereof as they should think proper ; the insured con- 


tending, on the contrary, for the right to introduce testimony. 
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The stock was sold by Hamilton at publi¢ auction on May 29, 
1886. 

This case differs in an important fact from that of Hamilton vs. 
Liverpool & London & Globe Ins. Co. (136 U. S., 242), in that this 
insurance company did not, as that company did, after the termina- 
tion of the negotiation of the companies acting conjointly with 
Hamilton, demand separately for itself an appraisal. 

Referring to the correspondence in this case, it will be seen that 
it consisted of a joint demand by all the companies for an appraisal 
as the means of settling the value of the property and the amount 
of the loss, and a refusal of such demand unless the proceedings of 
the appraisers should be agreed to be conducted upon certain 
principles. The companies stood together in making this demand, 
and, fairly construed, their language indicates that but one body 
of appraisers was intended, and that the appraisal should be once 
for all. Each of the companies supported the demand of the 
others. 

The provisicns in the clauses relating to the subject were widely 
different in the several policies. In some, as in the case of the 
Home Ins. Co., the appraisal which was to be part of the proofs of 
loss, was to be a mere report, having no binding force upon either 
party, and under that provision the demand for an arbitration to fix 
the amount of value and loss as a condition to the right of recovery 
was plainly unauthorized. In others, the appraisal was to be had 
upon the written request of either party, as in the case of the Liv- 
erpool & London & Globe Co. In others it was to be had without 
such condition, as in the present case. In some, the report or 
award was a condition precedent to suit, in others not. In some, 
the number of appraisers was fixed, in others not. In some, two 
are to be chosen with no umpire. In others, an umpire was pro- 
vided for, but the mode of appointing him varied even in those. In 
short, neither the number nor the mode of appointment, nor the 
functions or mode of proceeding, nor the nature of their report or 
its legal effect, were the same or alike. This was not a demand for 
appraisal by this insurance company such as its policy gave ita 
right to make. It did not acquire its right in any respect from the 
policies of other companies, and it had no legal concern with their 
disputes, or the mode to be adopted for their settlement, and had 
no obligation to champion their cause, or mix its controversy with 
theirs. The insured was not bound to accept such proposition for 
determining the value and damage as was demanded of him by the 
companies, this among them. If he had doneso, it would have been 
an arbitration outside and independent of this policy, standing on 
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the general ground of common-law arbitrations. It is true that Mr. 
Hamilton did not expressly object to the proposed arbitration on 
the ground that it was a joint demand. He signified his assent to 
the demand, provided the arbitration was to be conducted on cer- 
tain principles. To such a demand he had the right to name his 
own conditions. He was not put in default in respect to this re- 
quirement in the policy by any rightful demand made by the insur- 
ance company. The court below ruled that the demand for appraisal 
made by the companies in this joint correspondence was not such a 
demand as this policy authorized, and was ineffectual as a separate 
request by the Connecticut Ins. Co. therefor, and in this I concur. 

This seems to have been the question upon which the contest in 
the court below was principally conducted. But the case involves 
another question, which, being presented by the record and covered 
by the exception taken by the plaintiff in error to the direction 
which was given to the jury to find a verdict for the plaintiffs in 
that court, we find it necessary to consider. 

Referring to this clause in the policy, the question arises whether 
the insured was not himself bound to take action for the procuring 
of an appraisal to supply the deficiency in his proofs of loss. The 
appraisal is not thereby required to be had upon the condition that 
there shall be a written request by either party, as in Wallace vs. 
Insurance Co.(19 Ins. L. J., 623); Insurance Co. vs. Badger (53 Wis., 
283, 287),—in which cases it was held that, inasmuch as those words 
created a privilege which the insured was not bound to exercise, 
instead of an obligation, the appraisal was not constituted a condi- 
tion precedent. 

It is conclusively settled in the Federal courts, in harmony with the 
doctrine generally prevailing, that when the parties are found, upon 
a just and reasonable construction of their contract, to have stipu- 
lated that the matter preliminary to the obligations and the duty to 
pay shall be determined and fixed by certificate or arbitration, such 
stipulation shall be taken as part of the contract, and enforced. It 
is only necessary to refer to the cases in 136 and 137 U.S.,10 in 
which Hamilton. was plaintiff, and the cases there cited in support 
of this proposition. And though a rather reluctant recognition has 
in some quarters been heretofore given to the validity and effect of 
such provisions, the tendency of the courts is to regard them favor- 
ably, and not by strained construction defeat their apparent purpose, 
conceiving it to be beneficial : Hall vs. Insurance Co., 57 Conn., 105 ; 
Delaware & H. Canal Co. vs. Pennsylvania Coal Co., 50 N. Y., 250. 

Applying the general rules for the interpretation of contracts, it 
would seem not to admit of doubt that the parties here intended 
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that in case of loss the amount thereof, if the parties did not agree 
upon it, should be ascertained by appraisers before there should be 
any obligation to pay. It is expressly stipulated that if they do not 
agree upon the amount of the sound value and damage it shall be 
determined for them by arbitrators, and their award is declared to 
be conclusive upon those questions. Although called appraisers, 
their functions are those of arbitrators in respect to the subjects 
of value and damage. It is further stipulated that their award 
shall constitute part of the proofs of loss required by the contract, 
and that until such proofs of loss are furnished the loss shall not be 
payable. And the covenant to pay the loss is that it shall be paid 
sixty days after proofs of the same are made in accordance with the 
terms of the policy. The case of Hamilton vs. Home Ins. Co. (137 
U. S., 370) differed essentially from this. There were two distinct 
references found in the policy. The first was for a mere appraisal 
and report, not binding on the parties, which was to become part of 
the proofs of loss ; the second was for an arbitration after the proofs 
of loss were received in due form. The liability to pay arose when 
the proofs of loss were received and found sufficient. The arbitra- 
tion was an independent matter, not connected with those proofs. It 
was upon that ground that it was distinguished from the previous case. 

The case of Hamilton vs. Liverpool & London & Globe Ins. Co., 
(136 U. S., 242, 10 Sup. Ct , 945), differed from this in that the policy 
there provided that no action should lie against the company until 
the award was had. But that difference cannot be material. That 
language only emphasized what the former language had, in effect, 
accomplished. It involves an absurdity to say that an action would 
lie to recover what there is no duty to pay,—a loss that is not paya- 
ble. In some of the leading cases, where it was held that the terms 
of the contract established a condition precedent, there was no ex- 
press provision that an action should not lie before the award was 
made; and several of these are cases cited with approval by the 
court in 136 and 137 U. S., 10 and 11 Sup. Ct., already referred to : 
Scott vs. Avery, 5 H. L. Cas., 811 ; Collins vs. Locke, 4 App. Cas., 
674 ; Viney vs. Bignold, 20 Q. B. Div., 172 ; Delaware & H. Canal 
Canal Co. vs. Pennsylvania Coal Co., 50 N. Y., 250 ; U.S. vs. Robeson, 
9 Pet., 319 ; Railroad Co. vs. March, 114 U. S., 549, 5 Sup. Ct., 1035. 
And there are many other such cases. Indeed, this precise point 
was discussed in the case in 50 N. Y., and the same view expressed 
as is here entertained. And in the case in 137 U.S., at page 386, 
11 Sup. Ct., 133, the court treat a condition necessarily implied 
from the terms of the contract as equivalent to an express agree- 
ment that no action shall be brought until the award is obtained. 
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As has been many times pointed out, it is always a question of con- 
struction. Whatever the language may be, if the intention of the 
parties is sufficiently apparent, effect will be given to it. 

The supreme court in Hamilton vs. Liverpool & London & Globe 
Ins. Co., founds its decision upon the principle adopted and applied 
in U. S. vs. Robeson (9 Pet., 319), and Railroad Co. vs. March (114 
U. S., 549, 5 Sup. Ct., 1035). In the first of these cases the amount 
of compensation was made to depend on the certificate of an officer 
in the military service, and in the second upon the certificate of an 
engineer designated “to prevent all disputes.” And, indeed, it is 
difficult to find much difference between such cases and the present. 
There could be no doubt that, notwithstanding the reference in the 
contract, in those and the like cases it would have been perfectly 
competent for the parties to have agreed upon the subject, and thus 
have dispensed with the reference, so that, in legal effect, the stipu- 
lation comes to about the same thing as here. 

It devolved, therefore, upon the plaintiff (below) when notified 
that the amount of his loss was disputed, to obtain an appraisal of 
the value and damage before he could demand payment of the loss, 
unless the company expressly or by implication excused it. It was 
held in Carroll vs. Insurance Co. (72 Cal., 297), that a declar- 
ation upon a policy containing such a provision, which did not 
aver that the amount of loss had been agreed upon or an award 
made, or give some excuse for not having obtained it, did not state 
a cause of action. This would accord with the view of several of the 
judges in the cases cited, who treat the stipulation as of the sub- 
stance of the things to be done to constitute performance and com- 
plete the cause of action. That duty would be discharged by a fair 
effort to obtain the appraisal, even though the insured failed in con- 
sequence of the fraud or misconduct of the other party, the im- 
practicability of organizing the board, or the proceedings becoming 
abortive by reason of some radical error of the appraisers, or by any 
other obstacle preventing him for which he was not at fault. When 
the conduct of the insurer is such as to lead the insured to suppose 
that performance on his part is not required, or when the in- 
sured takes such a position in regard to his liability as plainly to 
indicate to the other party that the insurer would not pay the loss 
even if the particular requirement of the policy in respect of the 
proofs of loss were executed by the insured, he is excused from its 
performance. 

In the complaint of the plaintiff in the court below it was alleged 
that he delivered to the defendant due proofs of loss, and had done 
and performed all the conditions in the policy. In the first defense 


1894.) Connecticut Fire Ins. Co. vs. Hamilton. 249 


presented by the answer this allegation was denied. The plaintiff 
below nowhere in his pleadings, either in the complaint or in his 
original or amended reply, alleges that he had any reason for not 
demanding an appraisal. He does not allege that he was misled 
by the defendant, and sets forth no facts from which a waiver could 
be inferred, except that in the third paragraph of the amended 
reply it is alleged that the defendant was silent, and made no 
objections, after receiving the proofs of loss, and thereby waived 
any or different proofs. But this allegation is disproved by the 
evidence when it is shown that the defendant signified its disagree- 
ment with the amount of the plaintiffs claim. Nor is there anything 
in the bill of exceptions, which reports the evidence in full, tending 
to show that the insured made any attempt to procure the appraisal 
provided for in the policy ; and the remaining question is whether 
he was excused from doing so by the conduct of the company. To 
operate to that result, the course pursued by it must have been such 
as to have given him good reason to suppose that a request from 
him for an appraisal would have been refused. In that case 
he would not be required to doa vain thing : Findeison vs. Insurance 
Co., 57 Vt., 520; Devens vs. Insurance Co., 83 N. Y., 168; Hambleton 
vs. Insurance Co., 6 Biss., 91, 95 ; Tayloe vs. Insurance Co.,9 How. 
390, 405 ; Insurance Co. vs. Wolff, 95 U. S., 326, 330 ; Insurance Co. 
vs. Pendleton. 112 U. S., 696, 709. 

Tried by this test, the action of the company in its participation 
in the joint correspondence does not show that the insured had any 
good reason for believing that the company would not have assented 
to an appraisal in its case if, without insisting on an unwarranted 
predetermination of the rules by which the appraisers should be 
governed, the insured had requested it. In fact, the whole corre- 
spondence, taken together, lead fairly to the opposite inference, and 
the concluding paragraph of the letter of May 7th from the com- 
panies to the insured, which closed the correspondence, tends 
strongly to indicate that such a proposition from him would have 
been readily assented to by the company. It was stated in the first 
letter (that of April 28th) that the several companies waived none of 
their rights under the terms of their respective policies. The insured 
must be presumed to have known and understood—what he now 
contends and the court holds—that the arbitration then contem- 
plated was not the one provided for by the policy, and there was 
still the same opportunity after as before that correspondence to 
have obtained the appraisal and award. The case is not like one 
where one party has lulled the other into a sense of security, or 


prolonged the negotiations until the time has elapsed within which 
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an act might be done according to the agreement. When the nego- 
tiations for a joint appraisal and award ended, and nothing had been 
accomplished, the parties stood where they did before, and the 
proper course was still open. Instead of pursuing it, Hamilton 
proceeded to sell and scatter the damaged property on the 28th of 
May, at which date only about half of the sixty days given to teh 
company by the policy within which it might take the property at 
its appraised value had expired. He thereby deprived the defend- 
ant of another right secured by the contract, and forfeited his own 
right of recovery thereon. 

For these reasons my opinion is that the direction to find a 
verdict for the plaintiffs upon the case as exhibited by the pleadings 


and the evidence was erroneous. 
Swan, D. J. 

The plaintiff in error is one of twelve companies which had in- 
sured Robert Hamilton against loss or damage by fire on his stock 
of tobacco in his factory at Covington, Ky. The sum insured by 
plaintiff in error was $25,000. The terms of the policy material to 
the questions presented by the record are the following: The loss 
was— 

To be paid to the assured or his legal representatives 60 days after due 
notice and satisfactory proofs of the same are made by the assured and re- 
ceived at their office in Chicago, in accordance with the terms of the policy 
hereinafter mentioned. * * * (7) Of Losses. In case of loss the assured 
shall give immediate notice thereof, and shall render the company a particular 
account of said loss under oath, stating the time, origin, and circumstances 
of the fire; the occupancy of the building insured or containing the property 
insured; other insurance, if any, and copies of all policies; the whole value 
and ownership of the property, and the amount of loss or damage; and shall 
produce the certificate, under seal of a magistrate, notary public, or commis- 
sioner of deeds nearest the place of fire, and not concerned in the loss or re- 
lated to the assured, stating that he has examined the circumstances attend- 
ing the loss, knows the character and circumstances of the assured, and fully 
believes that the assured has, without fraud, sustained loss on the property 
insured to the amount claimed by the said assured. * * * [Here follow 
provisions that assured shall, if required, furnish books of account and other 
vouchers for examination, the original or certified duplicate invoices of all 
insured property, shall submit to one or more examinations by a person 
appointed by the company, and shall sign the same when reduced to writing, 
under the penalty, in case of refusal to meet these requirements, of forfeiting 
all claim under the policy.] Loss or damage to property partially or totally 
destroyed, unless the amount of said loss or damage is agreed upon between 
the assured and the company, shall be appraised by disinterested and com- 
petent persons, one to be selected by the company and one by the assured; 
and, where either party demand it, the two so chosen may select an umpire 
to act with them in case of disagreement; and if the said appraisers fail to 
agree they shall refer the difference to such umpire, each party to pay their 
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own appraiser and one-half the umpire’s fee; and the award of any two in 
writing shall be binding and conclusive as to the amount of such loss or 
damage, but no appraisal or agreement for appraisal shall be construed under 
any circumstances as evidence of the validity of said policy or of the com- 
pany’s liability thereon. When personal property is damaged, the assured 
shall put it in the best order possible, and make an inventory thereof, naming 
the quantity and cost of each article, and upon each article the damage shall 
be separately appraised ; or, if a building, by an estimate in detail; and the 
report of the appraisers in writing under oath shall form a part of the proofs 
hereby required, and until such proofs and certificates are produced and 
examinations and appraisals submitted the loss shall not be payable. The 
company reserves the right to take the whole or any part of the property so 
damaged at the appraised value. * * * All fraud or attempt at fraud by 
false swearing or otherwise shall forfeit all claim on this policy. 

April 16, 1886, within the life of the policy, a fire occurred on the 
premises insured, and, as the assured claims, the stock of tobacco 
was greatly damaged by smoke, though it was not physically de- 
stroved. April 26th—ten days after the fire—the assured served 
on the agent of the Connecticut Fire Insurance Company sworn 
proofs of loss, which were acknowledged by the agent the next day, 
and transmitted to the home office of the conipany. The insured’s 
letter accompanying them called attention to the proofs of loss, 
“with invoice attached in compliance with the terms of your policy,” 
and adds: “If there is any defect in the substance or form of the 
above proof, please advise me at once, that I may perfect the same 
to your satisfaction ; and return the proof to me in such case for 
that purpose.” His letter further stated that the property described 
and damaged had been invoiced ard arranged, and was ready for 
examination by the company. The “invoice attached ” was headed, 
“ Inventory of Property in Nos. 413 and 415 Madison Ave., Coving- 
ton, Ky., April 16, 1886,” and stated the quantity in pounds, quality, 
and value of the damaged stock. No objection was made by the 
company to the proofs, although they were not accompanied by 
“ the report of the appraisers in writing under oath.” 

On the day following the acknowledgment of the receipt by the 
agent of the company of the proofs of loss, viz., April 28, the twelve 
companies united in a joint demand upon Mr. Hamilton, set forth 
in the opinion of Judge Severens, notifying Hamilton that they 
“beg leave jointly to take exception to the amount of claim made, 
and to demand that the question of the value of and the loss upon 
this stock be submitted to competent and disinterested persons, 
chosen as provided for in the several policies of insurance,” etc., and 
“jointly ” protested against the removal, sale, or other disposition 
of the property until such appraisement has been had, etc., and in- 
structs the insured to address his “reply” to the “joint ” demand 
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made above in care of, etc. To this demand Mr. Hamilton declined 
to accede, except upon certain conditions, not acceptable to the com- 
pany ; and a lengthy correspondence ensued between him and the 
companies collectively, which is set forth in the cases of Hamilton 
vs. Liverpool & London & Globe Ins. Co. (136 U. S., 242), and 
Hamilton vs. Home Ins. Co. (137 U. S., 370), and by stipulation is 
made a part of this record. No demand upon the assured for an 
appraisal other than that evidenced by this joint correspondence, so 
called, was made by the plaintiff in error. This correspondence 
closed May 7, 1886, without agreement for the appraisal it proposed 
having been effected. On May 29th Hamilton sold at auction, pur- 
suant to advertisement, the damaged tobacco. 


This suit was brought more than sixty days after the receipt by 
the company of Hamilton’s proofs of loss served April 26th. 


The circuit court directed a verdict for plaintiff in error’s portion 
of the loss. Error is assigned upon the instruction. 


The first contention of the company.is that the “ joint correspond- 
ence ” which passed between the insurers collectively and Mr. Ham- 
ilton constituted a demand by the plaintitf in error, under its policy, 
for the appraisal of the insured property. On this point it is well 
said by Judge Severens :— 

This was not a demand for an appraisal by the insurance company, such 
as its policy gave it aright tomake. It [the company] did not acquire its 
rights in any respect from the policies of other companies, and it had no 
legal concern with their disputes or the mode to be adopted for their settle- 
ment, and had no obligation to champion their cause or mix its controversy 
with theirs; and the insured was not bound to accept such proposition for 
determining the value and damage as was demanded by the companies, this 
among them. If he had done so, it would have been an arbitration aside and 


independent of the policy, standing on the general ground of common-law 
arbitration. 


With this I entirely agree. The court below correctly ruled that 
the joint demand made by the insurance companies, some of whom 
were not entitled to an appraisal under their policy, could not be 
held to be the several demands of any of the insurers. 


2. The second point urged is that, under the terms of the policy 
in suit, the appraisement is a condition precedent to an action on 
the policy, because the appraisal and award are, by the express lan- 
guage of the contract, made “ part of the proofs of loss,” and the 
loss is not payable until such proofs are made. It will be seen that 
the only difference in phraseology between the promise of this com- 
pany to pay the loss and that expressed in the policy of the Home 
Ins. Co., set forth in 137 U. S., 370, is the insertion in the former of 





1894.] Connecticut Fire Ins. Co. vs. Hamilton. 253 


the word “satisfactory” preceding the word “ proofs,” and after the 

words “ at their office in Chicago ” the policy in suit attaches to the 

promise the following : “In accordance with the terms of this policy 
"hereinafter mentioned.” 

It is not necessary to decide whether these differences qualify in 
any degree the undertaking of the company to the assured in case 
of loss, for, if they were intended to make its promise conditional 
on the satisfactory character of the proofs of loss and their accord 
with the requirements of the policy, there can be no doubt that the 
company could waive any defect in them; and its failure to notify 
the insured of their insufficiency in any particular would not be per- 
mitted because of it to defeat the claim of the insured when it had 
rested its defense upon other grounds, and thereby misled him. The 
plaintiff in error made no objection to the proofs of loss beyond its 
joinder with the other insurers in taking “ exception to the amount 
of the claim made,” and their demand that the question of value be 
submitted to appraisers, evidenced by the joint letter of April 28th, 
which we agree was not a demand for the appraisement stipulated 
for in its policy. Having thus tacitly accepted the proofs of loss as 
“satisfactory ” and “in accordance with the terms of the policy,” 
and, as we hold, having failed to demand of the insured the appraisa 
authorized by its policy, the company cannot now be heard to object 
to the insufficiency of the proofs of loss, notwithstanding the pro- 
vision that “the report of the appraisers in writing under oath shall 
form a part of the proofs hereby required,” unless the contract ex- 
pressly or by necessary implication make such appraisal a condition 
precedent to the assured’s right of action. 

It is claimed by the company that such is the force and effect of 
the provision in this policy, and that the clause that, “ until such 
proofs and certificates are produced, and examinations and appraisals 
permitted, the loss shall not be payable,” in connection with the 
agreement to refer the valuation to appraisers, manifests the inten- 
tion of the contract to make the assured’s right of action dependent 
upon and secondary to the appraisement. In support of this posi- 
tion it is contended that this case is not distinguishable from Ham- 
ilton vs. Liverpool & London & Globe Ins. Co., 136 U. S., 242. 
The policy in that case, after providing for an appraisal substantially 
like that of the policy in suit, and that unless such appraisal was 
permitted the loss should not be payable, contained this further 
condition: “It is furthermore expressly provided and mutually 
agreed that no suit or action against this company for the recovery 
of any claim by virtue of this policy shall be sustainable in any court 
of law or chancery until after an award shall have been obtained, 
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fixing the amount of such claim in the manner above provided” 
(i. e. by appraisement, as here.) The policy in suit has no such 
condition. The argument of the plaintiff in error, therefore, neces- 
sarily is that the words in the policy, “ the loss shall not be payable,” 
are the legal equivalent of the clause expressly inhibiting suit or 
action on the policy until after the award of the appraisers. This 
position cannot be maintained consistently with the ruling in the 
case of Hamilton vs. Home Ins. Co., cited supra, in which the policy 
in suit had substantially the same provision as that of the plaintiff 
in error here, viz.: “ that until such proofs, declarations, and certifi- 
cates are produced, and examinations and appraisals submitted, by 
the claimants, the loss shall not be payable ;” and, like this, had no 
provision whatever postponing the right to sue until after an award. 
Under that case it is not enough to bar an action that the contract 
provided that “the loss shall not be payable ” until compliance with 
the conditions of the contract, but it must also expressly or by 
necessary implication make the right to sue dependent upon the 
arbitration, or inhibit suit or action until such compliance. The 
absence of this latter prohibition is the distinguishing feature 
between the case of Hamilton vs. Home Ins. Co. (137 U. S., 384), 
and that of Hamilton vs. Liverpool & London & Globe Ins. Co. (136 
U. S., 254). There is no language in the policy under consideration 
which implies that the appraisal is a condition precedent to the 
right of action, except the provision that until it is permitted “ the 
loss shall not be payable,” which, without more, is insufficient. 

This conclusion is forfeited by the terms of the policy relative to 
the appraisal and the nature of the claim made by the assured. 
Under the terms of this policy, loss or damage to property partially 
or totally destroyed is classified as a subject-matter of appraise- 
ment, distinct and apart from that of “personal property damaged,” 
subsequently provided for in the policy. In the ascertainment of 
the amount of the loss arising from the partial or total destruction 
of the property, a complete scheme of appraisal is formulated by 
the policy, which in express terms makes the award of the appraisers, 
or, if they fail to agree, and an umpire is appointed, then any two 
of the tribunal thus constituted, “ binding and conclusive as to the 
amount of such loss or damage” (i. e., unmistakably the amount of 
the loss or damage “to property partially or totally destroyed,” and 
none other.) Beyond the valuation of such property the policy 
confers no authority upon the appraisers. If this appraisal is 
properly had, and the loss on this class of property thus fixed, the 
agreement of the parties has left for judicial inquiry only the validity 
of the policy and the liability of the company thereon. A subsequent 
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and independent provision of the policy deals with the second class 
of property thus : — 

When personal property is damaged, the assured shall put it in the best 
order possible, and make an inventory thereof, naming the quantity and 
cost of each article, and upon each article the damage shall be separately 
appraised ; or, if a building, by an estimate in detail; and the report of the 
appraisers in writing under oath shall form a part of the proofs hereby 
required. 

It will be seen from this that the parties have not, by their con- 
tract, nominated or agreed upon a tribunal for appraisal of this 
class of property ; nor have they said that the appraisal of the 
damage of each article shall be “binding and conclusive,” nor in 
any manner defined its effect, but the contract merely declares that 
“upon each article the damage shall be separately appraised,” i. e., 
justly valued, which is the normal meaning of the word “ appraised.” 
It is not said that such appraisal shall be by the same persons 
whose award upon property partially or totally destroyed is made 
binding or conclusive “as to the amount of such property,” and 
whose action is expressly limited to such property. Nor is it pro- 
vided that any “award” shall be made of the damage to persona] 
property “not partially or totally destroyed.” The provision that 
“until such appraisals [plural] are permitted the loss shall not be 
payable” is demonstrative that the valuation of the loss or damage 
to “property partially or totally destroyed” and that of “personal 
property damaged” are separate matters. The appraisers of the 
first must make an “award” in writing (not under oath), which is 
conclusive and binding; while the valuation of the second class is 
evidenced by a mere “report in writing,” which is not declared to 
be binding upon the patties in any respect, and is, in truth, but a 
part of the proofs of loss: Hamilton vs. Home Ins. Co., supra. There 
is nothing in the language of the policy to exclude the right of the 
assured, or that of the company’s agent, from appraising each 
article (“of personal property damaged”), as no method of appraisal 
of that class of property is contracted for in the policy, while the 
carefully framed provision for the ascertainment of the amount of 
loss or damage to property partially or totally destroyed commits 
the conclusive decision of that question to a tribunal designated 
and agreed upon by the parties. The inference naturally derivable 
from the omission to provide a like scheme for the valuation of 
“ damaged personal property,” and from the fact that its value is to 
be evidenced only by a “report in writing under oath” instead of 
an “award in writing of any two” of the appraisers, is that it was 
not the intention of the contract to make the result of the separate 





256 United States Circuit Court of Appeals. [April, 


valuation of each article a finality between the parties, but only evi- 
dence for the action of the company. Remembering that the claim 
of Hamilton is not for “ property partially or totally destroyed,” but 
is founded on the damage to the tobacco untouched by fire, claimed 
to have been done by the taintimparted to it by the smoke, it seems 
clear that the effect of the provision for appraisal of property de- 
stroyed is a question which does not necessarily arise here, and that 
the valuation of the damage to the stock by smoke is not referred to 
such appraisers, nor made by the contract a condition precedent to 
suit on the policy. 

A further consideration seems to repel a constructivu of the policy 
which would postpone the assured’s right of action until an appraise- 
ment had been made and reported. The phrase, “and until such 
appraisals are permitted,” is not mandatory upon the assured, but 
permissive to the company. It modifies the apparently absolute re- 
quirement that “loss or damage, unless the amount of said loss or 
damage is agreed upon betweeu the assured and the company, shall 
be appraised,” etc., and makes it provisional merely. It confers on 
the company the right to the stipulated appraisal if it-be seasonably 
and properly demanded, and requires the assured to consent to it 
when thus made. It is not said that the loss shall not be payable 
until such appraisals are had, but until they are “permitted.” It 
was, therefore, the duty of the company to take the initiative in 
proceeding for an appraisement. This it failed to do, but united 
with the other insurers in asserting a joint right of appraisal, which 
the assured lawfully rejected. Hamilton did not refuse to “perm it’ 
an appraisal under the policy, and, as such refusal is made by its 
express terms the substantial condition on which the “loss shall not 
be payable,” his right of action was neither defeated nor deferred 
because no appraisal had been had. 

For the reasons stated, and agreeable to the principles laid down 
in the cases cited, the assured’s right of recovery is not expressly 
limited to the sum named by the appraisers; neither is it agreed 
that his action shall not be brought until there has been an arbi- 
tration, or that arbitration shall be a condition precedent to the 
right of action. These are the only conditions, as I read Hamil- 
ton vs. Home In. Co., cited supra, approving Dawson vs. Fitzgerald, 
(1 Exch., Div. 257), which avail to bar an action on a contract. 

Plaintiff in error, by receiving the proofs of loss without objection 
to the want of the appraisers’ report, and by its failure to demand 
an appraisal authorized by the term of its policy, waived all ob- 
jections to the proof of loss, and, in my opinion, the jury were rightly 
instructed to render a verdict for the plaintiffs. 
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Tart, C. J. 

This case was once argued before my Brothers Severens and Swan, 
sitting as the circuit court of appeals. They were unable to agree. 
A reargument was ordered, and upon the rehearing I sat with them. 
The differing views of my brethren remained unchanged by the re- 
hearing, and are set forth in the foregoing opinions, which so fully 
and clearly state the case and the arguments pro and con as to ren- 
der any statement or full discussion of the case on my part 
unnecessary. 

Both the judges concur with the views of Judge Sage in the 
court below, that the demand of the 12 companies in what is called 
the “joint” correspondence was for a single appraisal by one board 
of appraisers, and that this demand was not within the requirement 
of the defendant’s policy. The companies and Hamilton seem to 
have been struggling with the inherent difficulties of the situation, 
growing out of the great inconvenience which would attend the 
literal compliance with the terms of all the 12 policies. In their 
efforts at an agreement, however, they were all, insurers and insured, 
negotiating outside of the policies, and the demands of each side 
could not be rested on the terms of the policies. | Hamilton, in the 
case now before us, had furnished proofs of loss, in which 
the amount thereof was fixed by himself. If those proofs had 
been accepted, then he would have complied exactly with the term 
of the policy on that subject, for in that case he and the defendant 
company would have agreed upon the amount of the loss, and the 
provision for an appraisal would have remained inoperative. Instead 
of agreeing to the amount of the loss, as fixed by him, the defendant 
company, with all the others, notify him that they do not agree to it. 
I conceive that such a notification, though made by 12 jointly, works 
for the benefit of each company separately. I know no reason 
why it should not. If they all object, each objects, and it was only 
necessary that the insured should be alvised that the contingency 
had not occurred which rendered the provision for an appraisal 
inapplicable. It seems clear, therefore, that while the joint demand 
for an appraisal or arbitration of the character described in the 
letters sent by the 12 companies was not a demand for an appraisal 
secured to the defendant company under its policy, the joint no- 
tice of an objection to the amount was a sufficient notice under 
the policy to apprise the plaintiff, Hamilton, that there could be 
no agreement between him and the defendant company as to the 
amount of loss, 

While the defendant company was demanding a joint appraisal, 
and until the “joint” correspondence ceased, obligation on the part 

VoL, XXUII.—17. 
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of Hamilton to proceed under the appraisal enjoined by the policy 
was clearly suspended. The last letter of Decamp, agent for all 
the companies, including the defendant company, advised Hamil- 
ton that “if the form of ‘submission to appraisers’ we submitted 
contains any provision or condition limiting or defining the duties 
of the appraisers, and not prescribed by the several policies, each 
company will submit its own form, as we desire and demand a sub- 
mission free from any conditions by either party.” 

By this letter the defendant company assumed an obligation to 
submit a form of apprisal to Hamilton. Whatever duty, under the 
policy, there might have been upon Hamilton to take the initial step 
towards an appraisement after receiving notice of a disagreement as 
to valuation, so as to fulfill the condition precedent to his recovery, 
this communication was a clear waiver of that duty by the defendant 
company. It was a clear invitation to Hamilton to do nothing until 
the company had acted. ‘The company never did act. It cannot now 
be heard to say that Hamilton lost all his rights under the policy by 
a delay which the company itself occasioned. The appraisement was, 
under this policy, a part of the proof of loss. The conduct of the 
company was as much as to say: “ We have your proof of loss. We 
object to it, and we will hereafter point out to you the method by 
which it can be remedied.” Subsequent failure to point out the 
method of remedying it estops the company from assserting that 
the proof of loss does not comply with the requirements of the 
policy. 

The action of the circuit court was, it seems to me, right, and the 
judgment should be affirmed. 


SUPREME COURT OF SOUTH DAKOTA. 


ENOS kt au. 
vs. 


ST. PAUL FIRE & MARINE INS. CO.* 


If an insurance company, with knowledge of facts which render a policy void- 
able by them, deliberately claim and exercise a right which they can 
claim and exercise only by virtue of such policy, they thereby waive the 
right to avoid on account of such facts. 

Where the policy confers upon the company the right to require the assured 
to submit to an examination under oath, and the company by virtue of 


* Decision rendered, Feb. 10, 1894. Syllabus by the Court. 
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such provision requires and makes such examination, they eannot after- 
wardsclaim a forfeiture of the rights of the assured under the policy on the 
ground that, up to the time of such examination, the assured had not given 
notice of loss or furnished proof of the same. 


Where the answer of the company alleges thatjthey required and caused such 
examination to be had, and the evidence shows that at such examination 
@ person appeared claiming to represent the company, and conducted such 
examination apparently for them, and afterwards, in reply to a letter 
from the assured to the company in regard to the written statement taken 
on such examination, the same person writes an answer, purporting to be 
that of the company, written on one of the company’s letter heads, on 
which such person is advertised as the ‘‘ adjuster” of the company, the 
jury may properly find that such person was the agent of the company. 


Evidence of such facts is competent and admissible upon the question of 
agency. 

Such evidence being before the jury, it is competent to show that such person 
undertook that the statement so made on such examination should be ac- 
cepted as proof of loss, not as originally binding on the company, but as 
the tirst step towards showing an estoppel against the company, to be 
complemented by other necessary steps or elements. 


If the company, on being informed that such person, so assuming to act as 
agent, had represented and undertaken that such statement should be ac- 
cepted as proof of loss, and that the assured was relying upon such under- 
standing, did not notify the assured to the contrary, but encouraged the 
assured to continue in such belief, they were estopped from afterwards re- 
fusing to treat such statement as proof of loss. 


An objection to the sufficiency of proofs of loss on a specific ground is a waiver 
of all other grounds. 


Where one ground of defense against the payment of the loss was that the 
assured had fraudulently set the tire which caused it,and, upon such exam- 
ination, the assured claimed to have been called from church to his store 
on the night of and immediately before the fire, and upon entering, was 
seized, knocked down, tied, and robbed of a large amount of money, which 
he had on his person, he answered all questions as to the origin and cir- 
cumstances of the fire. from whom, when, and under what circumstances 
he received said money, but refused to give the name of the party who 
sent it,—such refusal, considered in connection with other facts fully no- 
ticed in the opinion, did not alone justify the company in holding the 
rights of the assured forfeited for failure to make _< proof of his loss, 
particularly in view of the action of the jury, which, under the instruction 
of the court, must have found that the claim of the assured was not fraud- 
ulently and materially untrue. 


A witness, one of the plaintiffs’, who stated that he had been half owner of 
the stock destruyed for more than a year: that he attended the store and 
did the clerking; that, although he was not very familiar with the values 
of that kind of property, he knew the cost mark and the selling price; 
that he generally examined the bills of goods bought and knew what they 
cost,—is competent to give his opinion as to their value. 


It is not error to refuse to allow a witness to state how the talk and appear- 
ance of the assured upon any occasion affected others than himself, for he 
could only infer their effect upon others, and to draw inferences is the 
province of the jury. 

The silence of a party to an action, against whom damaging facts are called 
out in evidence, is not equivalent to an admission of their truthfulness, 
but is the ground of an unfavorable presumption against him. 


It is not necessarily error to exclude the opinion of a witness that another was 
feigning, and it is held not to be error under the circumstances of this 
case. 


Cross-examination extends by right only to the subjects covered by the direct 
examination, and where a witness, although a physician, testifies, not as 
an expert, but only to facts equally obvious to others, it is not error to 
disallow his cross-examination as an expert. 
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The submission of specific questions to the jury is discretionary with the court, 
and to refuse is not error. 


Kusrryer & Fauntieroy and Hosmer H. Kerra, for Appellant. 
Parmer & Roape, for Respondent. 
Ketuam, J. 

This is an action to recover upon a fire-insurance policy. The 
complaint, after stating the usual allegations in such an action, and 
that the fire which caused the loss occurred on the 4th day of No- 
vember, 1888, further alleges that at such fire the plaintiff, Enos, 
received such injuries as incapacitated him for the space of sixty 
days thereafter to do or understand simple matters of business, 
“like giving notice of the loss of his said property to the defendant, 
or making proof of his loss thereon,” but that he gave defendant due 
notice of such loss, and, on or about January 23, 1889, furnished 
proofs of the same and of his interest, which proofs were accepted 
by defendant, who waived all further or otber notice or proof. 
A copy of the policy was attuched to the complaint as an ex- 
hibit, specific provisions and stipulations in which will be noticed 
as we progress. The answer alleged, as an affirmative defense, 
that, subsequent to the making of the contract of insurance, 
which in time covered the property of Enos & Baillett as partners, 
and insured them against loss, said Baillett sold and transferred his 
interest, if he had any, to said Enos, contrary to the conditions of 
the contract, and that at the time of the loss Baillett had no interest 
in the property alleged to have been destroyed. Further, that the 
said fire was willfully and intentionally set and caused by plaintiff, 
Enos, for the purpose of recovering the insurance money. Further, 
that plaintiffs failed and neglected, without reasonable excuse, to 
furnish proper or sufficient account or proof of said fire and loss, 
and that they have never furnished such proofs, or any inventory, as 
provided in said contract; but that certain pretended proofs and ac- 
count of the fire subsequently furnished were willfully false, untrue, 
and fraudulent, the effect of which was, by the terms of the contract 
or policy, to avoid and make it null. To the answer the plaintiffs 
replied, but as the answer was neither to a counterclaim nor required 
by the court it was voluntary and not material. The trial resulted in 
a verdict and judgment for plaintiffs, and from such judgment, and 
the order refusing a new trial, defendant has brought this appeal. 

Of the 161 assignments of error quite a number are expressly 
abandoned by appellant, and as many more are passed without ar- 
gument. Without noticing each individually, we will endeavor to 
go over the ground covered by those discussed by counsel for ap- 
pellant. A few questions are raised involving generally the con- 





1894. ] Enos et al. vs. St. Paul F. & M. Ins. Co. 261 


stituent elements of a cause of action like this, such as what a 
plaintiff is required to prove to show performance on his part or an 
acceptance by the company of something other, less or different, as 
performance, and what kind of evidence is competent for either 
purpose. There are other questions not so general, but peculiar to 
this case, springing from the admission or rejection of particular 
items of testimony. 

While the making of the contract of insurance as evidenced by the 
policy is not admitted, but is denied by the answer, no question is 
made but that it was an existing and binding contract at the time of 
the loss. The fire occurred November 4, 1888. The policy required 
that the insured “should forthwith give notice of said loss to the 
company, and as soon thereafter as possible render a particular ac- 
count of such loss,” etc. Appellant claims that these conditions 
were not complied with, and that consequently plaintiffs rights 
under the policy were forfeited. We shall pass for the present at 
least all the matters and grounds actually or presumably within the 
knowledge of defendant, on account of which it is claimed the con- 
tract of insurance was avoided and became nugutory, up to January 
23, 1889. The matters thus passed include the omission of Baillett, 
as well as of Enos, to make proof of loss. Wedo it upon thisground: 
The policy provided that, if required by the company, the assured 
should submit to an examination under oath by any person appointed 
by the company, presumably, though it is not so expressly stated, 
as to the circumstances of the fire and other matters affecting the 
validity of the claim for indemnity. In defendant’s answer it is al- 
leged, and the evidence so shows, that on “the 23d day of January, 
1889, the said assured, W. B. Enos, in accordance with the terms of 
said contract of insurance, was duly required by said defendant to 
submit to an examination under oath, before a person duly appointed 
by said defendant,” etc. Whether what had been:done or left un- 
done up to that time was sufficient to annul the contract and de- 
stroy plaintiffs rights under it is not now material. Even though 
such facts would have entitled the company to treat the policy as no 
longer binding upon them, they were not obliged to so treat it, and 
they plainly did not. The only right they had to require the assured 
to submit to an examination rested directly upon the contract, and 
by the exercise of that right they elected to treat the contract as 
still in force. They could not claim and exercise a right by virtue 
of the contract, and at the same time deny the existence of the con- 
tract. When, after knowledge of the breach of any of the conditions 
of the policy, upon which it might have insisted upon a torfeiture, 
the company recognized its continued validity by requiring the plain- 
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tiff to submit to examination under it, it estopped itself from claiming 
such forfeiture: Titus vs. Insurance Co., 81 N. Y., 410; Cannon vs. 
Insurance Co., 53 Wis., 585; Ganz vs. Insurance Co., 43 Wis., 108; 
Replogle vs. Insurance Co., 43 Wis., 108; Replogle vs. Insurance 
Co., 132 Ind., 360; Insurance Co. vs. Kittle, 39 Mich., 51; Billings vs. 
Insurance Co., 34 Neb., 502; Hollis vs. Insurance Co., 65 Iowa, 454. 

We do not mean to be understoud as holding that the company, 
by exercising its right to require Enos to submit to an examination, 
thereby waived its right to require proper proofs of loss, but we do 
hold that by so doing it waived its right to hold the contract for- 
feited on account of any fact or facts known to it wben it deliberately 
exercised such right of examination. We shall assume, then, that 
on the said 23d day of January, 1889, the policy was in force as 
against any breach of conditions then known to the defendant com- 
pany, which would, of course, include failure up to that time to give 
proper notice aud furnish adequate proofs of loss, either by Enos 
or Baillett. On that day the defendant examined the plaintiff, Enos, 
under oath. The examination was reduced to writing and retained 
by Mr. Perry, assuming to act as defendant’s agent. The plaintiff’s 
claim that the defendant at that time, through the adjuster and 
agent, Perry, accepted this statement as proof of loss, and that the 
subsequent conduct of the company was such as to reasonably lead 
the plaintiff to understand that it was being so treated bythem. ‘The 
defendant contests the first proposition of this claim on the ground 
that it was not shown that Perry had authority to bind the company 
by such acceptance, and, further, that the evidence does not show 
that he undertook to doso. That upon the occasion of, and in the 
taking of Enos’ statement on the 23d day of January, 1889, Perry 
was representing and acting for the defendant company cannot be 
seriously questioned. The answer alleges that the examination of 
that date was one required by the company, and was taken before 
@ person appointed by them. There is no claim that there was more 
than one examination at that time. It was conducted by Mr. Perry, 
who was evidently in possession of all the papers and information 
necessary to prepare him for such examination. Subsequently Perry 
wrote Enos, on one of the company’s letter heads, containing the 
names of the general officers of the company and “ A. W. Perry, Ad- 
juster;” the subject of the letter being this same statement. This 
letter is addressed to Enos, and acknowledges the receipt of one 
from him, which, he writes, “is referred to me for reply.” .Enos 
testifies that, “to the best of his recollection,” his letter, to which 
Perry’s purports to be a reply, was addressed to the company. If, 
as against all this evidence, which we think was competent, Perry 
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was not in fact the agent of the company, but was perpetrating a 
fraud on both the plaintiff and defendant, the company was in po- 
sition to show it, and should have done so. We think, further, that 
the evidence sufficiently shows that Perry represented the company 
in the capacity of an adjuster; at all events it tends to prove it. Con- 
clusive evidence of his relations to the company, and his exact au- 
thority as agent was peculiarly within the knowledge and under the 
control of the defendant. It could easily have disproved his assumed 
authority, if he did not have it. As we said in Gates vs. Railway 
Co. (8S. D.): “It is a maxim of the law that all evidence is to be 
weighed according to the proof which it was in the power of one 
side to have produced, and in the power of the other to have contra- 
dicted.” There are cases holding, some directly and others in effect, 
that the adjuster of an insurance company has an apparent authority 
to waive proofs of loss,—that he has, as to that department of the 
business, the power of a general agent. In Insurance Co. vs. Shryer 
(85 Ind., 362), the court says: “There is much diversity of opinion 
as to whether an adjuster has authority to waive preliminary proofs. 
It would seem that the better reason is with the cases that hold that 
he has; for a company that sends an agent to ascertain the nature, 
cause, and extent of the loss, and employs him in that particular line 
of duty, may well be deemed to have invested him with a general 
authority in all such matters.” In Little vs. Insurance Co. (123 
Mass., 380), it was said, in speaking of agents authorized to adjust a 
loss, “as a necessary incident they had power to dispense with those 
stipulations for the benefit of the company which had reference to 
the mode of ascertaining the liability and limiting the right of ac- 
tion.” In Insurance Co. vs. Pickel (Ind. App.), the company’s ad- 
juster informed the insured soon after the fire that he would not 
be required to give notice or furnish proof of loss. The court 
said: ‘This was sufficient to excuse the giving of the notice sooner, 
or even at all.” See, also, Brink vs. Insurance Co. (49 Vt., 442), 
where it was held that the declarations of the adjusting agent in the 
course of the discharge of his duty were properly shown in evidence. 
In other cases, such as Hollis vs. Insurance Co. (65 Iowa, 454), this 
doctrine of presumed authority as matter of law is not accepted, 
but it is held that his authority must be proved; the jury then de- 
termining whether the acts claimed to constitute a waiver were 
within such authority. 

But, passing as questionable the authority of Perry as adjuster to 
bind the company by his acceptance of informal or defective proof 
of loss, he was still the agent of the company, and for it was investi- 
gating the circumstances of the fire, presumably for the purpose of 
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enabling the company to determine whether or not it would pay the 
loss, and if, while so acting, he undertook for the company, or de- 
liberately caused the plaintiff, Enos, to understand, that the state- 
ment made on such examination would be considered and treated as 
proof of loss, and the company, with knowledge of the fact and that 
Enos was relying on it, did not promptly repudiate the undertaking 
as unauthorized, and thus disabuse Enos, they could not afterwards 
take advantage of his omission to furnish other proofs, so long as 
such omission was occasioned by the representations of the agent, 
Perry, and the nonrepudiation by the company. While Perry as 
the adjusting agent of the company might not have been authorized 
to accept the statement in place of the proof contemplated by the 
policy, the company itself might do so, or it might by its conduct 
estop itself from claiming that it had not done so. With these 
propositions in mind we will examine the evidence upon this ques- 
tion of fact, both as to its competency and sufficiency. 

There is evidence tending to show that when Perry called upon 
Enos, January 23, 1889, for the purpose of concluding the examina- 
tion under oath, he having previously been there and commenced it, 
Enos was unwilling to sign the statement until he had time to ex- 
amine it; that Mr. Perry objected, saying that “ he had been there 
two or three times to take the proof of loss, and if he didn’t sign the 
paper that day, he should not accept it as that,” and that Enos then 
signed it. This evidence, although excepted to by defendant, was 
competent. Perry was there acting, not automatically, but as the 
intelligent and trusted agent of the company. What he said might 
not have been binding on the company because he said it, but it 
might have become binding on them because they did not unsay it 
when fair-dealing required them to do so. All the evidence upon 
the question of whether Enos might and did reasonably understand, 
from what Perry said, that the statement should take the place of 
other proof of loss, was left to the jury. If found in the affirmative, 
the first necessary element of estoppel against the company would 
be established,—valueless, of course, as an estoppel, unless comple- 
mented with the other necessary constituents. Perry, as the agent 
of the company, then took the statement away with him, leaving 
Enos, as the verdict of the jury necessarily implies, under the belief 
that the statement was to be accepted as proof of loss. In the July 
following, Enos, hearing nothing further, wrote a letter, directing it, 
as he testifies, according to his best recollection and belief, to the St. 
Paul Fire and Marine Insurance Company, saying that he under- 
stood from their adjuster that the statement made to him on the oc- 
casion of his examination was all that was required, but asking, if 
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additional proofs were wanted, that blanks be sent him. To this 
letter he testified he received the following reply :— 


C. B. Gilbert, sec’y. W. 8. Timberlake, treas. C. H. Bigelow, pres’t: 
St. Pau, FirE AND MARINE INSURANCE COMPANY. 
Cash Capital, $500,000. Cash Assets, $1,684,654.70. A. W. Perry, Adjuster. 


St. Paul, Minn., July 24th, 1889. 

Mr. W. B. Enos, Gary, D. T.—Dear Sir: Your favor of the 22d inst. is re- 
ferred to me for reply. The courts differ as to the effect of such a statement 
as you made being proper proofs of loss. The company does not think it 
complete until the questions you declined to answer are answered fully. No 
blanks are furnished assured to make proofs. Do you think it wise to press 
your claim further ? Yours, truly, A. W. Perry, Adjuster. 

To the introduction of this letter defendant objected, because it 
was not shown that Perry had authority to write it, and that conse- 
quently it did not bind the company. The objection is not good. 
It was a reply to a letter written to the company. It purported to 
come from their general office. It was written by one advertised on 
their letter heads as the general adjuster of the company. He says 
the letter from Enos was referred tv him for reply. If it had been 
written to him personally, or even officially, it would not have been 
referred to him. It evidently was written to the company. Any 
man receiving such a letter under such circumstances, signed by the 
regular and advertised adjuster of the company, would understand 
and accept and act upon it as authoritative, and Enos was justified 
in doing so. In his letter to the company, Enos reminded them of 
his understanding, received from Perry, that the statement would 
be received as proofof loss. ‘she answer, though written by Perry, 
from whom Enos claimed to have gotten such understanding, does 
not disclaim his responsibility for Enos so believing, but says: 
“The company does not think it complete until the questions you 
declined to answer are answered fully.” The statement on exami- 
nation was made January 23, 1889. Whatever representations Perry 
made as to the acceptance of the statemant in piace of other proofs 
were made after the statement was completed, except the signing 
by Enos. He knew then, as well as in July following, that Enos 
had declined to answer certain questions, the same questions to 
which he refers in his July letter. The refusal to answer could not 
be subsequently used to qualify the effect of his representations to 
Enos, for the representations were made after, and with fresh knowl- 
edge of the refusal. Suppose Perry had then and there given Enos 
a writing saying that the statement so made and signed would be 
accepted and treated by the company as proof of loss; the case would 
be no stronger for the plaintiff than the verdict of the jury has left 
it. They have found in their verdict that such representation was 
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made. Its effect to bind the company in either case, whether ver- 
bal or in writing would depend—First, upon his authority; or, sec- 
ond, if unauthorized, upon whether the company by its subsequent 
affirmative or negative acts was estopped from avoiding the effect 
of the representations, and this will be further considered presently. 
The letter itself is entirely consistent with Enos’ theory that when 
the statement was signed by him it was mutually understood that 
it should take the place of other proof; that Perry knew that it was 
so understood, and that the statement was to be so treated. This 
was an important fact, affecting the rights and interests of both the 
plaintiffs and the company. It was intimately related to the very 
business the agent was conducting. It was of such a nature that it 
was the duty of the agent to communicate to his principal, and in 
such case it will be presumed that he did so: Mechem, Ag., § 723; 
Distilled Spirits, 11 Wall., 367. 

If he did so inform the company, or if in law it will be presumed 
that he did, then the company from soon after the 23d day of Jan- 
uary retained the statement without objection, knowing that it was 
understood by Enos to be proof of his loss, and that, too, not- 
withstanding the fact that he had refused to answer certain ques- 
tions propounded to him by the agent. If the company was 
chargable with this knowledge, and for six months and until July 
24th retained the statement as proof of loss without objection on 
any ground, had they then not waived every objection or defect 
which, if objected to, Enos might have remedied? Section 4178, 
Comp. Laws, says:— 

All defects in * * * preliminary proof * * * which the insured might 
remedy, and which the insurer omits to specify to him without unnecessary 
delay, as grounds of objection, are waived. 

But it may be that the knowledge of Perry, the adjuster, ought 
not to be imputed to the company. If so, then the company had 
done nothing or failed to do anything since the 23d of January 
waiving its rights to proofs as contemplated by the policy, or excus- 
ing plaintiff from making such proofs. Upon the receipt of Enos’ 
letter of July 22d, they were, if never before, fully advised that Enos, 
pursuant to an understanding claimed by him to have been had with 
the adjuster, Perry, had been and was relying upon the statement 
made upon the examination being treated as proof of loss. No ob- 
jection was made, either as to the arrangement itself, or Perry’s au- 
thority to make it, or that the statement of proof was too late. The 
only objection made was that the statement contained unanswered 
questions. Read in connection with the circumstances in evidence, 
the plain inference from the letter was that the company declined 
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to accept the statement as satisfactory proofs of loss, because it did 
not contain information which they regarded as material. In other 
words, the objection was not to the form of the proof, but that it 
was defective in a particular respect. Thus putting the objection 
on the specific ground was a waiver of all others. This is a rule of 
our code (section 4178), and is the doctrine of the courts generally 
(2 Wood, Ins., § 452; May, Ins., § 468). 

It becomes important then, to notice the questions which Enos 
declined to answer, with a view of determining whether the matter 
sought to be elicited was such as the withholding of which would 
alone entitle the company to hold the proof so materially defective 
that plaintiff's rights under the policy would be forfeited. The prop- 
erty insured was a stock of hardware and store furniture and fix- 
tures. There was no question but that the loss exceeded the insur- 
ance. One ground of defense was that the fire was fraudulently set 
by plaintiff, Enos. There is no question but that the company had 
the right by the terms of the policy to require the plaintiffs to sub- 
mit to an examination. Under the circumstances of this case, the 
company was entitled to use great freedom in searching the plain- 
tiffs, the premises destroyed, and all the circumstances and incidents 
of the fire which would throw light upon its cause and the extent of 
the loss, and we are not surprised that their agent, Perry, should 
have asked the very questions he didask. The plaintiff claimed that 
on Sunday evening, when the fire occurred, he was called from the 
church where he was attending service to the store for the purpose, 
as he says it was represented to him, of waiting on a customer; 
that upon opening the store door a blanket was thrown over his 
head, he was seized, stricken down, and tied with ropes by two men 
unknown to him, and robbed of a large sum of money which he then 
had on his person. These alleged facts come from the statements 
of Enos under his examination concluded on the 23d day of Jan- 
uary, 1889, which have already frequently been referred to. Enos 
was not examined as a witness on the trial as to these facts. Upon 
this examination, as appears from the statements, Enos says he re- 
ceived this money from one C. W. Cunningham on the train the day 
before the fire; that he went to the train and met Cunningham, who 
handed him the money; that it consisted of seven $500 bills and 
three $100 bills; that, on the evening of the fire, they were in an en- 
velope in a red leather bill book in his inside vest pocket; that he 
had previously met Cunningham three times in Minneapolis; that 
he was in the employ of the person who sent the money, which Enos 
had previously deposited with him for investment; that he had been 
making such deposits with this same person at different times since 
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1880; that the depositary resided in Chicago; and that he met Cun- 
ningham at the train in pursuance of a letter from the depositary, 
received three days previously. These facts appear in that part of 
his examination which was taken a short time prior to January 23d, 
but resumed and concluded on that day. At the conclusion of the 
examination of the 23d occur these questions and answers: “Q. 
From whom did you receive the $3,800 you say was taken from you 
on the night of the fire? A. I decline to answer the question. I 
can’t answer the question until I get permission. Q. Where does 
the party you received the money from reside; his street and num- 
ber? <A. I can’t answer. I do not know. I do not know his street 
and number. Q. What is his post-office address? A. Chicago. 
Q. Have you not informed the adjusters, and also other parties, that 
he resided in Duluth. A. No. I think not. Not that I remember 
of now. Deponent further states that he bought drafts from parties 
on New York and Chicago, and remitted them to this third party 
for mvestment.” These are the refusals to answer upon which the 
defendant company bases its right to hold the policy forfeited. The 
money so claimed to have been taken and lost was not property 
covered bv the insurance, and the only interest the defendant com- 
pany could have in Enos’ answer, as to the name of the party from 
whom if came, was the advantage it would give them in following it 
up by further investigation, with a view of satisfying themselves 
whether he was telling the truth or not. He stated that the party 
lived in Chicago; that he did not know his street or number; but 
he did state that the money was sent by him at different times to 
this third party by drafts which he himself bought on New York and 
Chicago. No effort was made to probe the matter further, and yet 
here was a clue, as it would seem to us, worth more than the name 
of the Chicago party, without street or number. He was not asked 
where or when he bought the drafts by which this money was 
claimed to have been remitted, and we cannot presume that he 
would have declined to disclose this information if asked. To hold 
with appellant on this point, we must be prepared to say that there 
could have been no facts or circumstances which would have excused 
Enos from disclosing the name of the party from whom he received 
this money. Conceding that the subject of the inquiry was one con- 
cerning which he was bound to answer to a reasonable length, the 
case would have been much stronger if the company, through its 
agent, had made any attempt to use the information which he did 
give, and had been frustrated with evasive answers or refusal to 
answer. In respect to this point the company bases its right to 
have the policy held forfeited upon the refusal to answer this one 
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question. We think the ground is not sufficient. Forfeitures should 
always rest upon very substantial grounds. They are not favored 
either by our Code or at common law: Section 3435, Comp. Laws; 
May, Ins., § 367; Appleton Ins. Co. vs. British America Assur. Co., 
46 Wis., 32; Insurance Co. vs. Norton, 96 U. S., 242; Olmstead vs. 
Insurance Co., 50 Mich., 200. 


The question of fact, whether there had been any transfer by 
Baillett of his interest in the insured property to Enos, was sub- 
mitted to the jury on the evidence, with an instruction that states 
the law as appellant claims it to be, and their verdict is accepted as 
conclusive. 


We have thus endeavored to consider and discuss the general 
questions which go to the company’s liability on the contract, as af- 
fected and controlled by the facts which the evidence tended to 
prove, and which, from the verdict, the jury must have found were 
proved. What we have already said upon these general questions 
will indicate our judgment upon many of the specific errors assigned, 
including the most of those predicated upon tbe instructions to the 
jury, and render particularization unnecessary. Of the remaining 
assignments based upon the admission or exclusion of evidence, we 


shall expressly notice only those which seem to be seriously pressed 
in argument, though we have endeavored to consider each one in 
our examination of the case. 


On the trial it was sought to prove the value of the property de- 
stroyed by J. H. Baillett, one of the plaintiffs. It is insisted by ap- 
pellant that he did not show himself qualitied to give an opinion as 
to its value. Up to the point where the question of his qualification 
was raised, he had testitied that he had been for over a year a part- 
ner with Enos and half owner of the stock; that he attended the 
store, and did the clerking; that he was not very familiar with the 
values of that class of property at that time, except as he knew by 
the marks; that he knew the cost mark and the selling price; and 
that he generally examined the bills of goods bought, and knew what 
they cost. While this evidence may not show a very high degree of 
qualification, it was not error to allow the witness to state his opinion 
as to their value. It is not required that an expert witness stand at 
the head of his class to make his evidence admissible. His prelimi- 
nary examination must show such knowledge of the subject as will 
enable him to speak with intelligence. The jury will determine the 
value of his opinion from the knowledge which he shows himself to 
possess: 1 Rice, Ev., 334; Bedell vs. Railroad Co., 44 N. Y., 367; 
Insurance Co. vs. Horton, 28 Mich., 173. 
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Referring to the conduct and appearance of Enos shortly before 
the fire, Mr. Bland, into whose shop Enos went after he came from 
the church, was asked, after having testified to Enos’ actions and 
appearance, “ whether or not his talk and manner was such as to at- 
tract your attention and cause you all to comment upon it after he 
went out.” The exclusion of this question was not error. The wit- 
ness had already stated how he deported himself on the occasion, 
and that his manner was unusual. The witness could not know as 
a fact how it affected others, nor that it caused them to make com- 
ments. He could only infer the cause of the comments, if any were 
made, from what he saw and heard. Having fully stated the facts, 
the inferences were for the jury. 

Referring to the fact, as it appeared in evidence, that, when Enos 
was discovered in the burning store, he was apparently tied with 
ropes, the same witness, Bland, was asked, “ Suppose Mr. Hnos had 
been physically able, was there anything in the way those ropes 
were tied and fixed to prevent him from getting up and walking off 
if he wanted to?” The witness could not answer this question un- . 
less he knew how the ropes were tied, and if he knew he could tell 
the jury, and then they would exercise their own judgment as to the 
effect of such tying. The rule is general that facts come from the 
witnesses and the inferences from the jury. 

Error is also charged by different assignments upon the refusal 
of the court to allow defendant to show by Mr. Manicum, one of its 
witnesses, that upon a former trial of this case he had given the 
same testimony as he had already given upon this as to a conversa- 
tion with Enos; that Enos was present and heard it, and did not go 
upon the witness stand and contradict it. We do not understand 
the rule of law quite as appellant states it, that “ whenever a person 
is charged with any fact which will militate against his case, and he 
does not deny it, his silence is an admission.” Silence under such 
circumstances undoubtedly does and should raise a presumption 
against him. We think the effect of such silence is usually char- 
acterized as an unfavorable presumption, and not necessarily as an 
admission of the truthfulness of the charge. See Smith vs. Tosini 
(S. D.); Baldwin vs. Whitcomb, 71 Mo., 651; Probert vs. Mc- 
Donald (S. D.). The witness had testified to what was said by him 
to Enos in the conversation, and, if Enos did not deny it, defendant 
was entitled to whatever unfavorable effect would spring from his 
silence; but defendant was not entitled to show by the witness what 
he had testified to, and what Enos had not testified to, on a former 
trial. Besides, if Manicum had sworn that on the previous trial he 
testified to the same facts as upon this trial, it would not have 
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strengthened his evidence; and if he had testified that Enos, being 
present, did not contradict him, it would have added nothing to 
Enos’ silence, which was fully patent to the jury. It would simply 
inform the jury that what was then occurring had also occurred on 
the former trial. The evidence, if admitted, would not have changed 
Enos’ attitude towards Manicum’s testimony, or its truthfulness, or 
in any manner increase the unfavorable presumption arising from 
his failure to contradict it. We think the excluded evidence was 
both incompetent and immaterial. 

J. B. Cornish was a witness for defendant. He testified that on 
the night of the fire he first saw Enos at the church. After the fire 
he saw him at the parsonage. “Q. Did you speak to him? A. I 
don’t think I did that night. Q. Did you go into the room that he 
wasin? A. Idid. Q. How close did you go to him? A. Right 
up, so my clothes touched the lounge he was lying on. Q. Now state 
to the jury whether you saw anything unnatural about him. A. 
Nothing, only about the smoke, and starting up once in a while, 
making a fuss about the smoke, and groaning and rolling around 
and grabbing hold of things. Q. Did he say anything? A. ‘Smoke! 
Smoke!’ Q. Did you notice any bruises on him? A. I did not. 
No, sir. Q. Any scratches or anything? A. Nothing of the kind. 
Q. Now I will ask you whether or not you formed an opinion at that 
time as to whether he was feigning or not?” An objection to this 
question was sustained, and the ruling is assigned as error. In his 
argument appellant claims that “ this witness, being acquainted with 
Enos, and having known him for a long number of years, had a 
right to give his opinion to the jury” upon the question asked. 
Without stopping to discuss what the law might be upon the facts 
thus assumed by appellant, it is significant that the very ground 
upon which the evidence is claimed to be admissible is lacking. It 
does not appear that the witness ever saw Enos before that night. 
As a question of law this assignment must be determined upon the 
facts in the record. If, without any previous knowledge of the man- 
ner or temperament or deportment of Enos, his conduct on that oc- 
casion was so marked and peculiar as to impress the witness that he 
was feigning, he could have told the jury something of what he said 
or did to create or justify such opinion. Opinion evidence, particu- 
larly from nonexperts, is admitted only from necessity, and where 
the facts and conditions upon which the opinion is based cannot be 
adequately described to the jury. It is not possible to lay down a 
rule so exact in terms as to plainly control all cases. Recognizing 
this difficulty, courts are inclined to determine each question as it 
arises by the application of general principles to the particular 
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inquiry. It is true that witnesses have often been allowed to express 
an opinion as to whether a person was “ drunk ” or not, but this is 
upon the ground that drunkenness is unfortunately so common that 
every person is supposed to be familiar with its symptoms. A wit- 
ness who confessedly had never seen a drunken man ought not to be 
allowed to express such an opinion. We are not prepared to say 
that in this case a foundation could not have been jaid that would 
have entitled this witness to express his opinion as to whether Enos 
was feigning or not; but without having shown any previous ac- 
quaintance with him,—there being, as the witness says, nothing 
«“‘ynnatural about him,” unless what he undertook without hesita- 
tion to describe to the jury was such,—we do not think there was 
error in refusing to receive his opinion. 

Dr. Hyde was examined as a witness forthe plaintiff in rebuttal of 
the defense made by the defendant. Upon his cross-examination he 
was asked, “Did Mr. Enos,in your opinion, have concussion of the 
brain that night ?” The question was objected to as incompetent, ir- 
relevant, and immaterial,and not proper cross-examination; plaintifts’ 
counsel remarking, “I have not gone into the expert branch of this 
case.” The objection was sustained, and the defendant excepted. 
It was evidently the understanding of the court, as indicated by 
plaintiff's counsel, that this witness was not introduced or used as a 
medical expert, but that he testitied to what he saw and did the 
night of the fire as to facts within his knowledge. At the opening 
of his examination he was interrogated as follows: “Q. State to 
the jury, Dr. Hyde, or describe to the jury Mr. Enos’ appearance 
when you first saw him at the depot.” It may be stated here, paren- 
thetically, that on the night of the fire Enos was taken from the 
burning building to the depot. The witness’ answer was: “ After 
I arrived at the depot Mr. Enos was apparently in an unconscious 
condition. Now you wish me to give the medical part? Q. Now, 
sir, 1 want you to describe the condition just as you saw him; I 
mean without the medical part.” The witness then testified at con- 
siderable length as to what Enos said and did, and how he appeared, 
and what was done by witness and others. He was not asked, nor 
did he state, his opinion as to the probable cause of any symptom 
or appearance to which he testified, nor did he give any theory as to 
the nature, extent, or effect of the bruises and scratches which he 
said he found on his person. He gave no diagnostic description of 
his condition. He stated such facts only as to his appearance and 
physical condition as might have been observed and testified to by 
a nonprofessional witness. Under such conditions the defendant 
was not entitled of right to ask the witness on cross-examination, 
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whether in his opinion Enos had concussion of the brain that night, 
and the court committed no error in disallowing it. Upon the same 
theory we overrule other assignments of the same nature, based . 
upon the exclusion of other similar questions to the same witness. 

It is further assigned as error that the court declined to direct the 
jury to return answers to two specific questions suggested by the 
defendant. In Refining Co. vs. Miller (S. D.), we held that the sub- 
mission of specific questions to the jury was, under section 5061, 
Comp. Laws, discretionary with the court. There was no error, 
therefore, in such refusal. What we have said upon the different 
features of this case covers also appellant’s objections to the instruc- 
tions of the court so far as they seem to us important. 

While there are a number of close questions in this case, we dis- 
cover nothing in the record which requires a reversal. The judg- 
ment of the trial court is affirmed. All the judges concur. 
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A carrier was insured under a marine policy, ‘‘for whom it may concern.” 
Loss was paid to the shipper on order from the carrier. Subsequently it 
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carrier. 
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Sutras, J. 


In May, 1883, Armour, Plankinton & Co., grain merchants, having 
‘their place of business at New York City, were the owners of a 
cargo of wheat, which they desired to have brought from Buffalo to 
New York. Henry Morse and Alanson Morse, composing the firm 
of H. Morse & Co., were doing business as intermediaries or middle- 
men between boatman and shippers in procuring cargoes to be 
shipped. Charles E. Wager was the master and owner of the canal 
boat William Worden, and also of the steam canal boat Sydney. 

Through one Meadows, as their agent, Armour, Plankinton & Co. 
made a contract with H. Morse & Co., whereby the latter employed 
Charles E. Wager to take the cargo of wheat, amounting to 7,900 
bushels, on the boat William Worden, for transportation from Buf- 
falo to New York. 

In the spring of 1883, before this cargo was shipped on the canal 
boat William Worden, the said insurance companies delivered to H. 
Morse & Co. an open or running cargo policy, which contained the 
following terms and covenants :— 

Uniform Canal Cargo Policy. 

The New England Underwriters. 

The Security Insurance Co., of New Haven, Conn., 

The Providence Washington Insurance Co., of Providence, R. I., 

Each acting and contracting for itself, and not one for the other, for the 
true performance of the premises, each company for its own part only, which 
is one-half of all liability accruing under this policy, by this policy of insur- 
ance, on account of H. Morse & Co., for whom it may concern, do insure the 
several persons whose names are hereafter indorsed hereon as owner, advancer, 
or common carrier, on goods, wares, merchandise, or country produce, on his 
own boat, or boats belonging to others, loaded on commission or chartered, 
from place to place, as indorsed hereon, or in a book kept for that purpose, 
for the several amounts, at the rate, and on the goods, wares, merchandise, or 
country produce, as specified in the said indorsement. 

No risk considered as insured under this policy until said indorsement is 
approved and signed by these companies, or their duly authorized agents at 
——, unless with special agreement with the companies, and indorsed hereon. 

Before the cargo in question was put on board the William Wor- 
den, H. Morse & Co. applied to Worthington & Sill, the general 
agents at Buffalo of these insurance companies, to insure the cargo 
of wheat while in transitu on board the William Worden. 

That application was in writing, as follows :— 

Worthington & Sill, General Agents. New England Underwriters’ Canal 
Insurance. Office, No. 48 Main Street, Buffalo, N. Y. 

Insurance is wanted by H. Morse & Co. Loss, if any, is payable to do. or 
order, on wheat inboard cargo of boat William Worden. $9,875, from Buffalo 
to New York. Rate cts. is....$ Total premium....g¢——— 

Buffalo, May 17, 1883. H. Morse & Co., Applicant, 
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On receipt of this application, Worthington & Sill delivered to H. 
Morse & Co. a certificate of insurance in the following words :— 


Providence Washington Insurance Co., Providence, R. I. 

Security Insurance Co., New Haven, Conn. 

New England Underwriters. 

Inland Marine Department. 

Worthington & Sill, General Agents, Buffalo, N. Y. 
No. 668. Canal Cargo Certificate. $9,875. 

This certifies that H. Morse & Co., insured under and subject to the condi- 
tions of policy No. 772, issued by the New England Underwriters, in the sum 
of ninety-eight hundred seventy-five dollars, inboard cargo of boat William 
Worden. On wheat $9,875, at and from Buffalo to New York. 

Loss (if any) payable to assured or order, and return of this certificate. This 
certificate of insurance is not valid until countersigned by the authorized 
agents for this company at Buffalo, N. Y. 

Buffalo, N. Y., May 17, 1883. WortTHincton & S111, General Agents. 


Upon the delivery of said certificate of insurance Worthington & 
Sill entered in the book kept for that purpose, “ H. Morse & Co., 
boat William Worden, from Buffalo to New York, $9,875, rate 15 
cts., premium $14.82, wheat.” This certificate of insurance was in- 
dorsed in blank by H. Morse & Co., and delivered to Meadows, the 
agent of Armour, Plankinton & Co. 


Thereupon Wager & H. Morse & Co. signed and delivered to 
Meadows an affreightment contract or bill of lading as follows :— 


[Vignette.] Buffalo, May 17, 1883. 

Shipped by W. Meadows in apparent good order, on board the canal boat 
Wm. Worden, of Morse, whereof is master, the following de- 
scribed property, to be transported to place of designation without unneces- 
sary delay, and to be delivered as addressed on the margin in like good order, 
in the customary manner, free of lighterage, upon payment of freight and 
charges as prescribed in this bill. Consignees to pay all harbor towing from 
and to the usual place of landing. Three week days, regardless of weather 
(including day of arrival, providing notice of arrival shall be given before 
four o’clock Pp. M.), after arrival and notice of same, to be allowed consignees 
to discharge this cargo, after which time the cargo or consignees are to pay 
demurrage at the rate of two and one-half per cent per day upon the freight, 
including tolls, for each and every day of such demurrage over the three days 
as above specified, until the cargo is fully discharged. And it is agreed be- 
tween the carriers and shippers and assigns that, in consideration especially of 
the rate of freight hereon named, the said carriers having supervised the weigh- 
ing of said cargo inboard,hereby agree that this bill of lading shall be conclusive 
as between shippers and assigns and carriers as to quantity of cargo received 
inboard and to be delivered at port of destination, and that they will deliver 
the full quantity hereon named. All damage caused by the boat or carrier, 
or deficiency in the cargo from quantity as hereon specified, to be paid for by 
the carrier and deducted from the freight, and any excess in the cargo to be 
paid for to the carrier by the consignee. In case grain becomes heated while 
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in transit, the carrier shall deliver his entire cargo, and pay only for any de- 
ficiency caused by heating exceeding five bushels for each one thousand 
bushels. 

The freight charges and demurrage payable to as directed below or order, 
at place of destination, who is the only party authorized to collect the same, 
and whose receipt shall be in full for all demands on this cargo of bill of 
lading. 

In witness whereof the said master of said boat hath affirmed to two bills of 
lading, one marked “ Original” and one marked “‘ Duplicate,” of this tenor 
and date, one of which being accomplished, the other to stand void. 

7,900 bu. No. 2 red wheat, ex cargo schr. ‘‘R. Hallaran.” 

Freight to New York five (5) cents per bu. Advanced charges $200. 

H. Morse & Co., per C. E. Wolfe. 


(Seventy-nine hundred bushels.) C. E. WaGceEr. 


[In Margin :] - Armour, Plankinton & Co., New York. 

The freight charges and demurrage, to the amount of $516.94 are payable 
by check to the order of the National Bank of the Republic, in New York, 
such check to be delivered to E. B. Brooke & Co. forsuch bank. The balance 
is payable to said E. B. Brooke & Co., who is the only party authorized to 
collect the same, whose receipts shall be in full for all demands therefor. 


Meadows, before the William Worden started from Buffalo, for- 
warded this bill of lading, with the said certificate of insurance 
attached thereto, to Armour, Plankinton & Co., at New York. 

Wager signed and delivered to H. Morse & Co. a collateral or 
sub-affreightment contract or bill of lading, in the following words 
and figures :— 

Buffalo, May 18, 1883. 

Shipped by H. Morse & Co., in apparent good order, on board the canal 
boat, William Worden, of Syracuse, whereof Charles E. Wager is master, the 
following described property, to be transported to place of destination with- 
out unnecessary delay, and to be delivered as addressed on the margin, in 
like good order, in the customary manner, free of lighterage, upon payment 
of freight and charges, as prescribed in this bill. 

Consignees to pay all harbor towing from and to the usual place of landing. 
Three week days, regardless of weather (including day of arrival, providing 
notice of arrival shall be given before four o’clock P. M.), after arrival and no- 
tice of same, to be allowed consignees to discharge this cargo, after which 
time the cargo or consignees are to pay demurrage at the rate of two and one- 
half per cent per day upon the freight, including tolls, for each and every 
day of such demurrage over the three days as above specified, until the cargo 
is fully discharged. And it is agreed between the carriers and shippers and 
assigns that, in consideration especially of the rate of freight hereon named, 
the said carriers having supervised the weighing of said cargo inboard, 
hereby agree that this bill of lading shall be conclusive as between shippers 
and assigns and carriers as to quantity of cargo received inboard and to be 
delivered at port of destination, and that they will deliver the full quantity 
hereon named. All damage caused by the boat or carrier or deficiency in the 
cargo from quantity as hereon specified to be paid for by the carrier, and de- 
ducted from the freight, and any excess in the cargo to be paid for to the car- 
rier by the consignee. In case grain becomes heated while in transit, the 
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carrier shall deliver his entire cargo, and pay only for any deficiency caused 
by heating exceeding five bushels for each one thousand bushels. 

The freight charges and demurrage to the amount of $——— are payable by 
check to the order of ———, New York, such check to be delivered to 
—- for such bank, the balance payable to said ——— , who 
is the only party authorized to collect the same, whose receipt shall be in full 
for all demands therefor. 

Tolls on this cargo having been advanced by H. Morse & Co., if refunded, 
must be to them or to their order. 

In witness whereof the said master of said boat hath affirmed to two bills 
of lading, one marked ‘ Original,” and one marked ‘‘ Duplicate,” of this tenor 
and date, one of which being accomplished, the other to stand void. 

7,900 bushels of wheat. 

Freight to New York, per bushel, 5........ 
Captain’s advance............ 2... -..6- MEER RET Cer ee CCT 


On safe delivery, E. B. Brooke & Co., collect as above and pay captain.$75 56 
Hold, subject to our draft, $319.44. H. Morse & Co., Fero. 
Care E. B. Brooke & Co., New York. 
J. W. Schlehr, Dept. Clerk. 


Morse & Co. advanced to Meadows, the agent of Armour, Plank- 
inton & Co., $200 for prior advances made by said agent upon the 
wheat, being charges for carriage from Chicago to Buffalo, and by 
the bills of lading the cargo was to be delivered upon payment of 
this advance and the freight. Pursuant to the contract between 
Meadows, agent, and Morse & Co., the latter agreed and undertook, 
for and in consideration of the payment of $395, the payment of 
which was made a lien on the cargo, to transport the same to New 
York, and to insure the cargo. Morse & Co. paid the premium to 
the insurance companies. 


Upon the voyage the William Worden was wholly under the con- 
trol of the steamboat Sidney, and both boats were navigated prac- 
tically as one vessel. On May 28, 1883, while proceeding on the 
voyage down the Hudson River, the William Worden struck the 
rocks on Esopus Island, and sunk, and her cargo was damaged to 
the amount of $6,175.89. 

On June 26, 1883, the insurance companies paid to Armour, 
Plankinton & Co. the sum of $9,211.75 on account of the loss of the 
cargo insured, and upon an abandonment by the owners to the in- 
surance companies, and about the same time they paid Morse & Co. 
the sum of $520 in full for their interest in the cargo, in which sum 
was included $14.82, the premium theretofore paid by them on the 
policy. 

Subsequently the insurance companies brought an action in rem 
against the boats William Worden and Sidney in the Circuit Court 
for the Southern District of New York, and in that action Wager 
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intervened as owner of the vessels, and Morse & Co. became sureties 
for the Worden and for claimant’s costs. 

In this suit it was found that the carriers had been guilty of neg- 
ligence in their management of the said vessels in the voyage, which 
had resulted in the loss, and the circuit court decreed that the two 
vessels be condemned in favor of the insurance companies. 

In May, 1887, the insurance companies filed in the District Court 
of the United States for the Northern District of New York a libel 
and complaint against Henry Morse & Co. and Charles E. Wager, 
whereby the libelants sought to be subrogated to the claims of the 
owners against the respondents as carriers. This cause was so pro- 
ceeded in that a decree in favor of the libelants was rendered by 
the district court against the respondents for $6,292.16, whereof 
$4,617.16 was payable by all the respondents, jointly and severally, 
and $1,675 was payable by Wager severally. 

From this decree separate appeals were taken—one by H. Morse 
& Co. and one by Charles E. Wager—to the Circuit Court of the 
United States for the Northern District of New York. The circuit 
court reversed the decree of the district court against H. Morse & 
Co., and dismissed the libel as to them, and affirmed the decree 
against Wager, and gave judgment against him, including interest 
and costs in both courts for $8,446.37. From this decree of the cir- 
cuit court separate appeals have been taken to this court,—one by 
the insurance companies, complaining of the dismissal of the libel 
against H. Morse & Co., and the other by Charles E. Wager, com- 
plaining of the decree against him. 

We shall first consider the questions arising under the appeal of 
the insurance companies. 

It is contended that the insurance companies, having paid the loss 
to the owners of the cargo, are entitled to be subrogated to the 
rights of the assured against the carriers. 

It is too well settled by the authorities to admit of question that, 
as between a common carrier of goods and an underwriter upon 
them, the liability to the owner for their loss or destruction is prima- 
rily upon the carrier, while the liability of the insurer is only sec- 
ondary. The contract of the carrier may not be first in order of 
time, but it is first and principal in ultimate liability. In respect to 
the ownership of the goods and the will incident thereto, the owner 
and the insurer are considered but one person, having together the 
beneficial right to the indemnity due from the carrier for a breach 
of his contract, or for non-performance of his legal duty. Standing 
thus, as the insurer does, practically in the position of a surety, stip- 
ulating that the goods shall not be lost or injured in consequence 
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of the peril insured against, whenever he has indemnified the owner 
for the loss he is entitled to all the means of indemnity which the 
satisfied owner held against the party primarily liable. His right 
rests upon familiar principles of equity. It is the right of subroga- 
tion, dependent not at all upon privity of contract, but worked out 
through the right of the creditor or owner. Hence, it has often 
been ruled that an insurer who has paid a loss may use the name of 
the assured in an action to obtain redress from the carrier whose 
failure of duty caused the loss : Hall vs. Railroad Co., 13 Wall., 369. 

But it is equally well settled that the right, by way of subroga- 
tion, of an insurer, upon paying for a total loss of the goods insured, 
to recover over against the carrier, is only that right which the 
assured has, and that accordingly when a bill of lading provides that 
the carrier, when liable for the loss, shall have the full benefit of any 
insurance that may have been effected upon the goods, this provis- 
ion is valid, as between the carrier and the shipper, and that there- 
fore such provision limits the right of subrogation of the insurer, 
upon paying the shipper the loss, to recover over against the car- 
rier : Phoenix Ins. Co. vs. Erie & W. Transp. Co., 117 U. S., 312; St. 
Louis, I. M. & S. Ry. Co. vs. Commercial Union Ins. Co., 139 U.S., 
223. 

If a valid claim by the underwriter to be subrogated to the rights 
of the owner will not arise where the carrier has contracted with 
the owner that he (the carrier) shall have the benefit of any insur- 
ance, it would seem to be clear that, where the carrier is actually 
and in terms the party insured, the underwriter can have no right 
to recover over against the carrier, even if the amount of the policy 
has been paid by the insurance company to the owner on the order 
of the carrier. 

The facts in the present case were that the open policy declared 
that it was issued on account of H. Morse & Co., for whom it may 
concern, and that it insured the several persons whose names should 
be thereafter indorsed thereon as owner, advancee, or common Ccar- 
rier on goods, wares, merchandise, or country produce on his own 
boat, or boats belonging to others, loaded on commission or 
chartered. 

Under this open policy, Morse & Co. applied to the insurance 
companies, stating that insurance was wanted by H. Morse & Co., 
on wheat valued at $9,875, from Buffalo to New York, loss, if any, 
to be payable to Morse & Co. or order. Upon this application the 
insurance companies issued what is termed an “insurance certifi- 
cate” to H. Morse & Co., setting forth that, subject to the condi- 
tions of policy No. 772, H. Morse & Co. insured, in the sum of 
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$9,875, the inboard cargo of boat William Worden, the loss, if any, 
to be “payable to assured or order, on return of this certificate.” 
The premium was paid by H. Morse & Co. 

Clearly, under this state of facts, H. Morse & Co. were, nominally 
at least, the parties insured, and came within the terms of the pol- 
icy, and, upon a loss, were entitled to receive the amount of the 
policy ; and, of course, in that event, the insurers could not, after 
having paid H. Morse & Co. the amount of the loss, recover it back 
from them under the principle of equitable subrogation. The ques- 
tion then arises whether a different conclusion should be reached 
because of the fact that H. Morse & Co., when they delivered the 
bill of lading to Meadows as agent for Armour, Plankinton & Co., 
attached thereto the insurance certificate indorsed by them in blank. 

So far as the insurance companies were concerned, H. Morse & 
Co. were under no obligation to transfer the policy to Armour, 
Plankinton & Co., nor to make it payable to them in case of loss. 
That was a matter entirely between H. Morse & Co., as carriers, 
and Armour, Plankinton & Co., as consignees and owners of the 
cargo. 

When, subsequently, the insurance companies paid to Armour, 
Plankinton & Co. the amount of the loss, they did so, not by virtue 
of any contract between themselves and the consignees, but of the 
contract between themselves and H. Morse & Co., whereby they 
had agreed to pay the loss to the latter or order. 

We think, therefore, that the circuit court was right in dismissing 
the libel against H. Morse & Co., and its decree to that effect should 
be affirmed. 

Coming now to the appeal of Wager (No. 41, October term, 
1893), we are met by the contention that Wager, as master of the 
Sidney and as carrier, was entitled to the benefit of the insurance, 
and that hence it was error on the part of the circuit court to allow 
the insurance companies to recover against him by way of subroga- 
tion. It is admitted that Wager was not nominally, and in terms, 
insured ; but the testimony of Morse and of Wager himself is relied 
on as showing that it was understood and intended that Wager was 
a beneficiary under the policy. 

We are not called upon to consider whether this parol evidence 
was admissible to affect the meaning and legal effect of the policy 
and certificate of insurance, nor what the proper conclusion would 
be if the evidence were competent, because the question of Wager’s 
liability was determined and adjudicated against him in the case of 
The Sydney, in the Circuit Court for the Southern District of New 
York, as stated in the findings of facts in this case. 
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In that case the libelants, the insurance companies, alleging that 
they had paid the owners of the cargo the loss occasioned by the 
negligence of the carrier in charge of the vessel, sought to be sub- 
rogated to the owner's cause of action, and Wager, having been per- 
mitted to intervene as claimant, by his answer admitted that he was 
owner of the vessel, denied that the libelants had insured the owners 
of the cargo, and claimed that he had paid the premium to the in- 
surance companies upon the agreement that the benefit of the pol- 
icy, in case of loss, should accrue to his benefit as carrier, and that 
therefore no right of subrogation in favor of the insurance compa- 
nies existed. 

These issues of fact and law were determined against Wager and 
in favor of the insurance companies, and a final decree condemning 
the vessel was rendered. This decree remains unreversed and in 
full force. 

It cannot be questioned that in the present case the circuit court 
could, and this court on appeal can, take notice of the former case 
in the southern district, because the proceedings and decree therein 
are set up at length in the answer of Wager in the present case. It 
is true that Wager alleges in his answer that he had prosecuted an 
appeal to the supreme court, which was then pending, but the rec- 
ord of that appeal shows that it was dismissed by this court for 
want of jurisdiction: The Sydney, 139 U. S., 332. 

We think, therefore, that the circuit court did not err in regard- 
ing Wager as having been concluded by the trial and decree in the 
former case, and in entering a final decree against him. 

In both appeals the decree of the circuit court is affirmed. 

Mr. Justice Brown, not having heard the argument in this case, 
took no part in its decision. 
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SUPREME COURT OF THE UNITED STATES. 


IMPERIAL FIRE INS. CO., or Lonpon, 
v8. 


COOS COUNTY.* 


The policy provided that it should be void if ‘“‘mechanics are employed in 
building, altering, or repairing the premises” without consent. Mechan- 
ics were employed for six weeks in reconstructing and enlarging the 
foundation and vaults of a public building. 


Held, That the policy was avoided whether or not the risk was increased ; 
and the fact that the repairs were finished before the fire did not affect 
the case. 


Harry Bineuam, for Plaintiff. 
S. R. Bonp and Frercuer Lapp, for Defendant. 


Jackson, J, delivered the opinion of the court. 

This was an action of assumpsit upon a $5,000 policy of insurance 
issued by the plaintiff in error November 21, 1882, insuring the 
court house of the defendant in error, at Lancaster, in the county of 
Coos, N. H., against loss by fire, for a period of five years from the 
date of the policy. 

The premises insured were a two-story building, having on the 
first floor the offices of register of deeds and probate, clerk of court 
and county commissioners. The court room was on the second floor. 
At the date of the policy there were two brick vaults,—one, 8 by 13 
feet, for the use of the probate office; and the other, 16 by 13 feet, 
for the use of the offices of the register of deeds and clerk of court,— 
there being a partition in the center, separating the part used by 
the register from that used by the clerk. 

The fire which destroyed the insured premises occurred about 2 
o’clock in the morning of November 4, 1886. 

The policy in suit contains the following: ‘“ Payment in case of 
loss is upon the following terms and condition.” 

Among the terms and conditions are the following :— 


This policy shall be void and of no effect if, without notice to this company 
and permission therefor in writing indorsed hereon, * * * the premises 
shall be used or occupied so as to increase the risk, * * * or the risk be 
increased * * * by any means within the knowledge and control of the 
assured, * * * orif mechanics are employed in building, altering, or re- 
pairing premises named herein, except in dwelling houses, where not exceed- 
ing five days in one year are allowed for repairs. 


* Decision rendered, Jan, 29, 1894. 
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In August, 1886, the plaintiff, without the written consent of the 
defendant, and without its knowledge, employed wood carpenters 
and brick masons, and reconstructed and enlarged the vaults, mak- 
ing that of the office of the register of probate 12 by 13 feet instead 
of 8 by 13 feet, as it was at the date of the policy, and making those 
of the offices of the register of deeds and clerk of court 22 by 13 in- 
stead of 16 by 13 feet, as at the date of the policy. The foundations 
were also reconstructed and enlarged to correspond with the enlarge- 
ment of the vaults. The reconstruction and enlargement of the vaults 
necessitated the cutting of the floors and ceilings of the respective 
offices in which they were, so as to extend the vaults. 

The time during which these mechanics were employed on the 
reconstruction and enlargement of the foundations and vaults was 
about five or six weeks. Some painting was also done incident to 
the above changes, but the extent did not distinctly appear. 

In addition to the foregoing, the plaintiff below also changed the 
method of heating the offices of the register of probate and clerk of 
court, placing a hot-water coil in the furnace in the basement, from 
which ran pipes through the floors, and were attached to radiators 
in those offices. This work was commenced November 2, and com- 
pleted about midnight November 3, 1886. No permission to make 
this change in the method of heating was either obtained or re- 
quested, and the defendant had no knowledge of its being done. 
In the evening of November 3d a fire was built in the furnace to 
test the heating apparatus, and heat the radiators, so they might be 
bronzed, and the fire was left burning at about midnight, when the 
mechanics and some of the county officers left the building. 

From the time work began upon the vaults—early in August—until 
the fire, the papers and records of the offices of the clerk of court 
and registers of probate and deeds were in the court room, or in 
the respective offices, unprotected by any safes or vaults. 

The expense of the labor and raw material of the foregoing alter- 
ations was about $3,000. 

The defendant contended that the foregoing alterations, rebuild- 
ing and repairs were extraordinary, and not ordinary, repairs, such 
as were necessary in the use of the premises insured, and such as 
might have been contemplated by the parties when the contract 
was made; and the following request for a ruling was made to the 
presiding judge, viz.: 

“The defendants request the court to rule that the building, 
altering, and repairing of the premises to the extent of tearing down 
several partitions, cutting away a portion of the floors in several 
rooms, tearing down the vault and enlarging and rebuilding it, and 
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by changing the method of heating a portion of its building by 
putting in piping and radiators for hot water or steam, all at the 
expense of several thousand dollars, for the labor of mechanies, for 
raw materials, was a building, altering, or repairing of the premises 
which increased the risk, and the policy thereby became void.” 

The court declined to rule as requested,and the defendant excepted. 

Upon the conclusion of the testimony, which proved the foregoing 
facts, the defendant made the following motion that a verdict be 
directed, viz.: 

“The defendants move that a verdict be directed for them on the 
ground that there js no evidence competent to be submitted to the 
jury that the building, altering, and repairing shown by the evidence 
was not such building, altering, and repairing as avoided the policy.” 

The motion was denied by the court, and the defendant excepted. 

The defendant requested the court to instruct the jury— 

“That if the work done by the mechanics, as disclosed by the 
evidence, increased the hazard while such work was being done, 
then the plaintiff is not entitled to recover.” 


The court refused to give this instruction and the defendant 
excepted. 

The court, in the course of its charge to the jury, instructed them 
as follows:— 

“The identical question before you is whether, at the time the fire 
took place, what’'the county of Coos had done in the way of altera- 
tions and repairs increased the risk at that time (that is, at the time 
of the fire; that is, on the night of November 4); that the county of 
Coos had done in the way of repairs, changing the vaults, putting 
in additional heating apparatus,—did those things increase the risk 
at that particular time? Not whether mechanics, two days previ- 
ously, or three days previously, or a week previously, had worked 
in that building. What was the condition of the building on the 
night of the fire? Had what the county of Coos did in making 
those repairs increased the risk, or had it not? Were the repairs 
ordinary or necessary, and accompanied by no increase of risk, or 
were they of such an extraordinary and material character upon that 
particular night—that is, the condition in which the building was 
upon that particular night—that the risk was increased, and there- 
fore the assured, the county, violated this condition in the policy, 
and consequently the defendant company should not be held liable.” 

To this instruction the defendant excepted. There was a verdict 
and judgment for the plaintiff below for the sum of $5,505, and the 
present writ of error is prosecuted to reverse that judgment. 





1894.] Imperial Five Ins. Co. vs. Coos County. 285 


In the view we take of the case, it will be necessary to notice only 
the exceptions based upon the refusal of the court to instruct the 
jury, as requested by the defendant, “that if the work done by the 
mechanics, as disclosed by the evidence, increased the hazard while 
such work was being done, then the plaintiff is not entitled to 
recovery ;” and the exception to the instruction given, to the effect 
that the question was whether the work and repairs done upon the 
building increased the risk at the time of the fire. 

It is contended on behalf of the plaintiff in error that these ex- 
ceptions present the following legal propositions :— 

(1) The court should have instructed the jury that if the work 
done by the mechanics increased the hazard while the work was in 
progress, then the assured would not be entitled to recover, because, 
when the hazard was increased, and the risk changed, by the acts of 
the assured, and without the knowledge or consent of the insurer, 
in that event the contract came to an end by virtue of its own ex- 
pressed, unambiguous terms. 

(2) The assured, the county of Coos, having made extensive re- 
pairs upon the insured premises, and having neither notified the 
plaintiff in error, the insurer thereof, nor obtained its consent in 
writing therefor, the conditions of the policy were violated, and, by 
its terms, the contract terminated. 

(3) It was error to instruct the jury that it was immaterial what 
had occurred to increase the hazard during the repairs, unless such 
increased hazard existed at the time of the fire. 

On behalf of the defendant in error it is claimed that under a 
proper construction of the policy the question on which the case 
turns is, did the repairs and alterations made by the defendant in 
error upon its court house, and completed when the fire occurred, 
result in an increase of risk at that time, or’ were they in any way 
the cause of the fire? The proposition is that, unless such repuirs 
and alterations had the effect of either causing the fire, or of increas- 
ing the risk, at the time it occurred, then there was no breach of 
the condition contained in the contract that “ this policy shall be 
void and of no effect if, without notice to the company, and permis- 
sion therefor indorsed hereon, * * * mechanics are employed 
in building, altering, or repairing the premises named herein.” 

Contracts of insurance are contracts of indemnity upon the terms 
and conditions specified in the policy or policies embodying the 
agreement of the parties. For a comparatively small consideration 
the insurer undertakes to guaranty the insured against loss or dam- 
age, upon the terms and conditions agreed upon, and upon no other, 
and, when called upon to pay in case of loss, the insurer, therefore, 
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may justly insist upon the fulfillment of these terms. If the insured 
cannot bring himself within the conditions of the policy, he is not 
entitled to recover for the loss. The terms of the policy constitute 
the measure of the insurer’s liability, and, in order to recover, the 
assured must show himself within those terms; and, if it appears 
that the contract has been terminated by the violation on the part 
of the assured of its conditions, then there can be no right of recov- 
ery. The compliance of the assured with the terms of the contract 
is a condition precedent to the right of recovery. If the assured 
has violated or failed to perform the conditions of the contract, and 
such violation or want of performance has not been waived by the 
insurer, then the assured cannot recover. It is immaterial to con- 
sider the reasons for the conditions or provisions on which the con- 
tract is made to terminate, or any other provision of the policy 
which has been accepted and agreed upon. It is enough that the 
parties have made certain terms conditions on which their contract 
shall continue or terminate. The courts may not make a contract 
for the parties. Their function and duty consist simply in enforc- 
ing and carrying out the one actually made. 

It is settled as laid down by this court in Thompson vs. Insurance 
Co. (136 U. S., 287), that, when an insurance contract is so drawn 
as to be ambiguous, or to require interpretation, or to be fairly sus- 
ceptible of two different constructions, so that reasonably intelligent 
men, on reading the contract, would honestly differ as to the mean- 
ing thereof, that construction will be adopted which is most favorable 
to the insured. 

But the rule is equally well settled that contracts of insurance, 
like other contracts, are to be construed according to the sense and 
meaning of the terms which the parties have used, and, if they are 
clear and unambiguous, their terms are to be taken and understood 
in their plain, ordinary, and popular sense. 

It is entirely competent for the parties to stipulate, as they did in 
this case, 

That this policy should be void and of no effect, if, without notice to the 
company, and permission therefore indorsed hereon, * * * the premises 
shall be used or occupied so as to increase the risk, or cease to be used or 
occupied for the purposes stated herein; * * * or the risk be increased 
by any means within the knowledge or control of the assured; * * * or, 
if mechanics are employed in building, altering, or repairing premises named 
herein, except in dwelling houses, where not exceeding five days in one year 
are allowed for repairs. 

The provisions are not unreasonable. The insurer may have been 
willing to carry the risk at the rate charged and paid, so long as the 
premises continued in the condition in which they were at the date 
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of the contract; but the company may have been unwilling to con- 
tinue the contract under other and different conditions, and so it had 
a right to make the above stipulations and conditions on which the 
policy or the contract should terminate. These terms and conditions 
of the policy present no ambiguity whatever. The several conditions 
are separate and distinct, and wholly independent of each other. 
The first three of the above conditions depend upon an actual in- 
crease of risk by some act or conduct on the part of the insured, 
but the last condition is disconnected entirely from the former, 
whether the risk be increased or not. This last condition may prop- 
erly be construed as if it stood alone, and a material alteration and 
repair of the building beyond what was incidental to the ordinary 
repairing necessary for its preservation, without the consent of the 
insurer, would be a violation of the condition of the policy, even 
though the risk might not have been, in fact, increased thereby. 
The condition that the policy should be void and of no effect if 
“mechanics are employed in building, altering, or repuiring the 
premises named herein,” without notice to or permission of the insur- 
ance company, being a separate and valid stipulation of the parties, 
its violation by the assured terminated the contract of the insurer, 
and it could not be thereafter made liable on the contract, without 
having waived that condition, merely because, in the opinion of the 
court and the jury, the alterations and repairs of the building did 
not, in fact, increase the risk. The specific thing described in the 
last condition as avoiding the policy, if done without consent, was 
one which the insurer had a right, in its own judgment, to make a 
material element of the contract; and, being assented to by the as- 
sured, it did not rest in the opinion of other parties, court or jury, 
to say that it was immaterial, unless it actually increased the risk. 

If the Jast stipulation had been so framed as to require the element 
of an increased risk to be incorporated into the condition that if 
“mechanics are employed in building, altering, or repairing the 
premises named herein,” without notice to the company, and its 
permission in writing indorsed on the policy, then there would have 
been presented a question of fact for the jury whether such altera- 
tions and repairs constituted an increase of the risk. But this con- 
dition, being wholly independent of any increase of risk, its violation 
without the consent of the insurer, or waiver of the breach, annul- 
led the policy, 

This being the proper construction, as we think, of the terms and 
conditions of the policy, and it being shown that the insured, in 
August, 1886, without the knowledge or written consent of the in- 
surer, employed carpenters and brick masons, and reconstructed 
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and enlarged the vaults and offices of the court house, reconstruct- 
ing the foundations corresponding to the enlargement of the vaults, 
which necessitated the cutting of the floors and ceilings of the dif- 
ferent offices, and that this work occupied five or six weeks, and in 
connection therewith necessitated painting, and a new method of 
heating the offices of the register of probate and the clerk of the 
court (this change in the method of heating being completed about 
midnight of November 3, 1886, and the fire which destroyed the 
building occurring some two hours thereafter), clearly entitled the 
plaintiff in error to the instruction requested, that “if the work 
done by the mechanics, as disclosed by the evidence, increased the 
hazard while such work was being done, then the plaintiff 1s not en- 
titled to recover.” This instruction which the court declined to give, 
presented the question of fact whether there had been any violation 
of the condition that the premises should not be so used or occupied 
as to increase the risk, or that the risk should not be increased by 
any means within the knowledge or control of the assured. 

The court not only refused this instruction, but in its charge to 
the jury so construed the condition that if ‘‘ mechanics are employed 
in building, altering, or repairing the premises named herein,” 
without the consent of the insurer, as to make it mean that such 
alterations and repairs must be shown to have increased the risk in 
point of fact, and that such increase of risk must have existed at 
the time of the fire. 

If the mechanics were employed in altering and repairing the 
building in a manner beyond what was required for its ordinary re- 
pair and preservation, and in such material way as constituted a 
breach of the condition of the contract, it is difficult to understand 
upon what principle the charge of the court can be sustained. The 
condition which was violated did not, in any way, depend upon the 
fact that it increased the risk, but by the express terms of the con- 
tract was made to avoid the policy if the condition was not observed. 
The instruction of the court gave no validity or effect to the condi- 
tion and its breach, but made it depend upon the question whether 
the acts done in violation of it in fact increased the risk, and whether 
such increased risk was operative at the date of the fire. 

The court below proceeded upon the theory that the fire having 
occurred after the employment of the mechanics had ceased, such 
employment, and the making of the alterations and repairs described, 
did not constitute a breach at the time of the fire; that the increased 
risk, which was necessary to render the policy void, must be found 
to have existed at the time of the fire, and not at any preceding date. 





1894. Imperial Fire Ins. Co. vs. Coos County. 289 


But, aside from the error of the court in refusing to give the 
specific charges requested, and in the general charge, as given, it ap- 
pears, by the bill of exceptions, that upon the conclusion of the 
testimony establishing the foregoing facts, and about which there 
is no controversy, the defendant made the following motion: “That 
a verdict be directed for it on the ground that there is no evidence 
competent to be submitted to the jury that the building, altering, 
and repairing shown by the evidence was not such altering and re- 
pairing as avoided the policy.” This mvtion was denied by the 
court, and the defendant excepted. Under the construction we 
have placed upon the last condition, above quoted, we are of opinion 
that the defendant was entitled, on the conceded facts, to have a 
verdict directed in its favor on the ground that the employment of 
mechanics to make such material alterations and repairs as were 
made, without the knowledge or consent of the plaintiff in error, was, 
in and of itself, such a violation of the terms of the policy as rend- 
ered it void, without reference to the question whether such altera- 
tions and repairs had increased the risk or not. The principles of 
law applicable to this question are stated and illustrated in the fol- 
lowing authorities:— 


In Ferree vs. Insurance, etc., Co. (67 Pa. St, 373), the policy of 


insurance contained the provision that it should not 


Be assignable without the consent of the company expressed thereon. In 
case of assignment without such consent. whether of the whole policy or of 
any interest in it, the liability of the company in virtue of said policy shall 
thenceforth cease. 

The assured assigned the policy, and the court held that the con- 
dition was a perfect legal one, and that the company was not liable, 
although the plaintiff had redeemed the policy previously assigned, 
and was the holder thereof at the time of the suit. 

In Fabyan vs. Insurance Co. (33 N. H., 203), the policy provided 
that procuring other insurance without the consent of the company 
would avoid the policy. Other insurance was procured, and the court 
held “ that by the terms of the policy this discharged the defendant 
from liability, its promise contained in the policy to pay the plain- 
tiff in case of loss being upon the condition that, in case of double 
insurance, its assent thereto should be indorsed on the policy.” 


In Moore vs. Insurance Co. (62 N. H., 240), the policy contained, 
among other provisions, the following conditions :— 


If the above mentioned premises shall become vacant and unoccupied for a 
period of more than ten days * * * without the assent of the company 
indorsed hereon, * * * then, and in every such case, this policy shall be 
void. 

Vou, XXIII.—19. 
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At the time the premises were destroyed they were occupied, but 
for a period of at least three months prior to that time they were 
unoccupied, although without the knowledge of either the assured 
or the insurer. The court held that the conditions of the policy had 
been broken by the unoccupancy of the premises, and that, “the 
contract, being once terminated, could not be revived without the 
consent of both of the contracting parties. It is immaterial, then, 
whether the loss of the building is due to unoccupancy or to some 
other cause.” 

In other New Hampshire decisions it is held that a departure 
from the conditions without the written consent of the insurer 
avoided the policy and terminated the contract: Shepherd vs, In- 
surance Co., 38 N. H., 232; Gee vs. Insurance Co., 55 N. H., 65; 
Sleeper vs. Insurance Co., 56 N. H., 401; Hill vs. Insurance Co., 58 
N. H., 82; Baldwin vs. Insurance Co., 60 N. H., 164; Crafts vs. In- 
surance Co., 36 N. H., 44; Dube vs. Insurance Co., 64 N. H., 527. 

It is competent for the parties to agree that this or that altera- 
tion or change shall work a forfeiture, in which case the only inquiry 
will be whether the one in question comes within the category of 
changes which by agreement shall work a forfeiture: May, Ins. (1st 
Ed.), § 223, citing Lee vs. Insurance Co., 3 Gray, 583; Glen vs. Lewis, 
8 Exch., 607. 

In Frost’s Detroit Lumber, etc., Works vs. Millers & Manu- 
facturers’ Mut. Ins. Co. (37 Minn., 300, 302), the court was called upon 
to construe a contract of insurance which contained the following 
provision :— 

Such ordinary repairs as may be necessary to keep the premises in good 
condition are permitted by this policy; but if the buildings hereby insured 
be altered, added to, or enlarged, due notice must be given, and consent in- 
dorsed hereon. 

The building insured was subsequently materially enlarged, and 
the court held, inasmuch as notice was not given to the company, 
that under the construction given to the clause the policy was 
avoided, although the risk was not increased by the alterations 
which had been made to the building. 

In Mack vs. Insurance Co. (106 N. Y., 560), the policy contained 
a condition similar to the one in the policy in this case, providing 
that the working of mechanics in building, altering, or repairing any 
building covered by the policy, without the written consent of the 
company indorsed thereon, would cause a forfeiture of all claim 
under the policy. Mechanics were at work making changes in the 
building at the time of the fire, without the consent of the insurer, 
and the court held that this effected an avoidance of the policy. 
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The court said that “certain conditions are very generally regarded 
by underwriters as largely increasing the hazards of insurance, and 
they, unless corresponding premiums are paid for extra risks, are 
usually intended to be excluded from the obligation of the policy. 
Such are the conditions in reference to unoccupied houses, changes 
in the occupation from one kind of business to another more hazard- 
ous, the use of inflammable substances in buildings, and their occu- 
pation by carpenters, roofers, etc., for the purpose of making changes 
and alterations. These conditions, when plainly expressed in a 
policy, are binding upon the parties, and should be enforced by the 
courts, if the evidence brings the case clearly within their meaning 
and intent. It tends to bring the law itself into disrepute, when, 
by astute and subtile distinctions, a plain case is attempted to be 
taken without the operation of a clear, reasonable, and material ob- 
ligation of the contract.” 

The principle announced in the last cited case was also enunciated 
in Lyman vs. Insurance Co., 14 Allen, 329. 

In Kyte vs. Assurance Co. (149 Mass., 116) a policy was sued upon 
containing the provision that it should become void if the circum- 
stances affecting the risk should be altered so as to increase 
the risk, or if articles subject to legal restriction should be kept 
in quantities or manner different from those allowed or prescribed 
by law. When the premises were insured they were used as 
a common victualing place, and subsequently intoxicating liquors 
were sold illegally. The judge before whom the case was tried 
instructed the jury, in substance, that if that illegal use was 
temporary, not contemplated at the time when the policy was taken 
by the plaintiff, and ceased before the fire, then the fact that he had 
made an illegal use of the premises during the time covered by the 
policy would not deprive the plaintiff of the right to maintain the 
action; and that his right, under the policy, if suspended while the 
illegal use of the building continued, would revive when he ceased 
to use it illegally. The Supreme Judical Court of Massachusetts, in 
considering this instruction, said: “The question is thus presented 
whether the provision of the policy that it shall be void in case of an 
increase of risk, means that it shall be void only during the time 
while the increase of risk may last, and may revive again upon the 
termination of the increase of risk.” ‘The contract of insurance de- 
pends essentially upon an adjustment of the premium to the risk 
assumed. If the assured, by his voluntary act, increases the risk, 
and the fact is not known, the result is that he gets an insurance for 
which he has not paid.” And again: ‘“ An increase of risk which 
is substantial, and which is continued for a considerable period of 
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time, changes the basis upon which the contract of insurance rests ; 
and since there is a provision that in case of an increase of risk 
which is consented to, or known by the assured and not disclosed, 
and the assent of the insurer obtained, the policy shall be void, we 
do not feel at liberty to qualify the meaning of these words by hold- 
ing that the policy is only suspended during the continuance of 
such increase.” The decision of the supreme court reversed the 
lower court, which had proceeded exactly upon the same theory 
adopted by the circuit court in the case under consideration. The 
principle laid down in this and the other cases cited clearly estab- 
lishes that the general instruction to the jury complained of in the 
present case was erroneous. 

Judgment reversed, and case remanded, with instructions to set 
aside the verdict and to order a new trial. 

Mr. Justice Brewer dissents. 


SUPREME JUDICIAL COURT OF MAINE. 


BANGOR SAVINGS BANK 
v8. 


NIAGARA FIRE INS. CO.* 


An umpire, appointed by two appraisers mutually chosen, and who were un- 
able to agree upon the amount of loss under a policy of fire insurance, 
after making an examination of the premises and estimates of his own, in- 
quired of an experienced and disinterested painter respecting the cost of 
painting. In his report he certified that such painter’s cost correctly 
represented his own judgment. All three joined in a unanimous award 
and appraisal. Inan action upon the policy, held, that an appraiser, in 
such case, has the right on any special branch of the appraisal, as an ap- 
praiser, tomake use of the judgment of another skilled in that special 
branch, upon whom he can depend, and the valuation of that person is 
his if he chooses to adopt it. 

Also, that an appraiser or arbitrator may call in the aid of a third person 
skilled in a special branch embraced in the appraisal, and may give to the 
estimate of such third person such weight and credence as he sees fit, even 
to the point of founding his judgment upon that estimate, provided he 
adopts that as his real judgment. 

Of valuers and appraisers, as distinguished from referees and others acting in 
a judicial capacity. 


C. P. Srerson, for Plaintiff. 
Baker, Baker & Cornisu, for Defendant. 


* Decision rendered, Aug. 13, 1892. Official Syllabus. 
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WaHitenHovuse, J. 

Assumpsit on a policy of insurance against loss or damage by fire 
to an amount not exceeding $2,000 on the hotel building known as 
the “Bangor House.” The contract in suit was oneof eight policies 
issued by different companies on the same property, amounting in 
the aggregate to $15,000. 

The house was damaged by fire on the 5th day of May, 1889, and 
it was not in controversy that the policy in suit was valid, and that 
the defendant corporation was liable to pay the plaintiff its-propor- 
tional part of the damage, according to the terms of its contract. 
The amount of damage which the plaintiff was entitled to recover, 
and the mode of its adjustment, were the only subjects of contention 


between the parties. 
The policy in suit contains the following, among other stipulations: 


This company shall not be liable beyond the actual cash value of the prop- 
erty at the time, if loss or damage occurs, and the loss or damage shall be as- 
certained or estimated according to such actual cash value. Said ascertain- 
ment or estimate shall be made by the insured and this company, or, if they 
differ, then by appraisers, as hereinafter provided; and, the amount of loss or 
damage having thus been determined, the sum for which this company is 
liable pursuant to this policy shall be payable sixty days after due notice, 
ascertainment, estimate, and satisfactory proof of the loss having been re- 
ceived by this company in accordance with the terms of this policy. 

In the event of disagreement as to the amount of loss, the same shall, as 
above provided, be ascertained by two competent and disinterested apprais- 
ers, the insured and this company each selecting one, and the two so chosen 
shall first select a competent and disinterested umpire. The appraisers to- 
gether shall then estimate and appraise the loss, stating separately sound 
value and damage, and, failing to agree, shall submit their differences to the 
umpire ; and the award in writing of any two shall determine the amount of 
such loss, 

The loss shall not become payable until sixty days after the notice, ascer- 
tainment, estimate, and satisfactory proof of the loss herein required have 
been received by this company, including an award by appraisers when ap- 
praisal has been required. 

No suit or action on this policy for the recovery of any claim shall be sus- 
tainable in any court of law or equity until after full compliance by the in- 
sured with all the foregoing requirements. 

Having reference to these provisions of the policy, but before any 
disagreement had in fact arisen with respect to the amount of the 
damage, the parties entered into a written agreement, in which it 
was stipulated that twoappraisers named, duly selected, one by each 
party (together with a third person to be appointed by them if ne- 
cessary, to decide upon questions of difference only), should “ap- 
praise and estimate at the true cash value the damage by fire to the 
property,” etc. Failing to agree, these appraisers selected an um- 
pire, and the three performed the duty to which they were appointed, 
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and made and signed a unanimous report, appraising the aggregate 
damage at $6,953.50. Proofs of loss were accordingly signed and 
sworn to by the insured and delivered to the agent of the defendant 
company, claiming from the company the sum of $927.40, being its 
proportional part of the aggregate damage as fixed by the report of 
the appraisers. Subsequently, however, notice was sent to the de- 
fendant by the insured that these proofs of loss were withdrawn. 

Thereupon the defendant pleaded in defense a “legal and valid 
award in writing ” respecting the amount of damage, and introduced 
in evidence the written agreement for submission; the report or 
award signed by the original appraisers and the umpire, and the 
“proofs of loss” above described. A draft sent by the defendant 
company in payment of the sum claimed in the proofs of loss was 
also offered in evidence by the defendant’s counsel, for the purpose 
of showing its acceptance of the proofs of loss, and compliance on 
its part with the provisions of the policy. 

But it was contended that the award was not valid and binding 
upon the plaintiff, because it was apparent on the face of the report 
that it did not conform to the terms of the submission, and because 
it further appeared from extrinsic evidence, as it was claimed, that 
the umpire did not confine himself to the decision of questions of 
difference only in the manner contemplated by the submission ; and 
that with respect to certain branches of the appraisal he had not 
acted on his own judgment, but on the judgment of other persons 
consulted by him without the knowledge of the plaintiff. 

Although the award made by the appraisers may be regular and 
sufficient in form, it may undoubtedly be impeached for fraud or 
misconduct on the part of the appraisers, or on other grounds, 
which vitiate all awards. On the other hand, it is obviously com- 
petent for the parties to modify or waive any provisions of their 
written contract by a subsequent mutual agreement not in writing: 
Wiggin vs. Goodwin, 63 Me., 392; Goss vs. Nugent, 5 Barn. & Adol. 
65; Hall vs. Insurance Co., 57 Conn., 105. The last-named case is 
precisely in point, and the courtsays: ‘The provision in the policy 
referred to was not designed to prescribe, and it does not intend to 
prescribe, any form of submission. It only gives certain leading 
features of the submission which were in fact substantially complied 
with. * * * But the capacity of the parties to contract could not 
be restricted by the policy so that they could not waive its require- 
ments and make a sumission to suit themselves, provided, of course, 
it was not otherwise unlawful.” So far, therefore, as there is any 
material difference respecting the duties of the appraisers or the 
umpire between the provisions of the policy and the terms of the 
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written agreement for a submission, the former is presumptively 
superseded by the latter, and in such a case the duties of the ap- 
praisers and of the umpire are to be ascertained, and their conduct 
examined with reference to the terms of the submission actually 
signed by the parties. 

With respect to the conduct of the appraisers it appears that 
Willard Cutter, of Bangor, the umpire, had resided im that city for 
more than forty years, had been a contractor and builder for thirty 
years, and was familiar with the prices of labor and materials in 

- Bangor. In regard to his action as an appraiser he testified as fol- 
lows: “I come to painting now. I partially figured that myself, 
and then I thought I would get a painter to figure it. * * * To 
a certain extent this is what I got from Marston & Gorham. These 
are the figures which I adopted as my own.” He -further testified 
expressly that the figures made up by him after obtaining this in- 
formation were his own judgment of the actual damage to the 
property. There was no claim that Mr. Cutter had not acted 
throughout with entire disinterestedness, and from an honest pur- 
pose and desire to reach a just and correct appraisal. His estimate 
of the aggregate damage had been adopted by the original apprais- 
ers as the amount of the unanimous award which was made and 
published. 

Upon this branch of the case the presiding judge said to the 
jury :— 

“T am requested to give you this instruction: ‘That an appraiser 
in the case here has the right on any special branch of the appraisal, 
as an appraiser, to make use of the judgment of another skilled in 
that special branch, upon whom he can depend; and the valuation 
of that person is his if he chooses to adupt it.’ I cannot give you 
that instruction. I do not think I can change the instruction I 
gave you upon that subject. If, after getting an opinion,—if, after 
getting an estimate,—the appraiser does not treat it as hisown judg- 
ment, but acts upon it as the judgment of the other party, I have 
said to you it would not be binding; but he may, after getting the 
opinion of another, act upon his own judgment, uninfluenced, per- 
haps unaffected entirely, by the opinion of another. But what I 
call your attention to is the adoption by a referee or an appraiser of 
an estimate or judgment of a third party where he has none of his 
own, and where he acts upon the judgment of a third party as the 
basis of his own action, without forming an intelligent judgment of 
his own.” , 

This instruction was also requested: “That an appraiser or arbi- 
trator may call in the aid of a third person skilled in a special branch 
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embraced in the appraisal, and may give to the estimate of such third 
person such weight and credence as he sees fit, even to the point of 
founding his judgment upon that estimate. provided he adopts that 
as his real judgment.” And the court said: “I do not see any ne- 
cessity of instructing you further upon this branch of the case.” 

Touching this question, the early case of Emery vs. Wase (5 Ves., 
846) is a leading and important one. It involved an agreement to 
sell an estate at a price to be fixed by arbitration, and it was ob- 
jected that the arbitrator did not exercise his own judgment in re- 
gard to the value of certain timber; but the master of the rolls said: 
“That alone is not sufficient to prove an award bad, for a man may 
make use of the judgment of another upon whom he can depend, 
and the valuation of that person is his if he chooses to adopt it.” 
On appeal, Lord Eldon concurred in this view: 8 Ves., 505. In 
Soulsby vs. Hodgson (3 Burrows, 1474), the arbitrators, being un- 
able to agree, chose an umpire, and acted with him. The only 
question was whether the umpirage was duly made according to the 
power given to the umpire, or whether it was vitiated by the arbi- 
trators joining in it. The court were said by Lord Mansfield to be 
“unanimous and clear that this was the umpirage of the umpire 
only. He was at liberty to take what advice or opinion of assessors 
he pleased.” In Anderson vs. Wallace (3 Clark & F., 26), it was held 
that by adopting in terms the opinion of a third person, consulted 
by them, the arbitrators do not constitute him an umpire, but make 
his opinion their own, and their award cannot be impeached on that 
ground. In his work on Arbitration (3d Ed., p. 199) Mr. Russell 
says: “The cases are numerous to show that an arbitrator may 
submit a material question affecting the merits of the case to an- 
other, and, after hearing his opinion, adopt it as his own, upon the 
credit which he gives to the judgment and skill of the person to 
whom he refers.” 

In Morse on Arbitration (page 169), after citing numerous au- 
thorities, the author says: “The theory is sufficiently plainly de- 
veloped in these English cases that the arbitrator may, for his own 
information and guidance, ask information from persons whose ca- 
pacity to form an accurate opinion concerning the subject-matter he 
relies upon; that the statements thus obtained by him are to be 
treated as evidence or as aids by which he may make up his own 
opinion. He may give them such weight and credence as he sees 
fit, even to the point of founding his judgment upon them; but it is 
essential that he should form his judgment, and not adopt and follow 
them absolutely, blindly, or in contravention of an actual opinion of 
his own.” 
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Referees may also “make inquiry abroad to ascertain for their 
own satisfaction the price of work, or the truth of any other matter 
which may be said comparatively to be of a public nature. This, 
it is said, so far from being irregular, would be highly com- 
mendable:” Morse Arb., 137. See, also, Vannah vs.. Carney, 69 
Me., 221. 

But it is unnecessary to the decision of the question here raised 
to adopt in its full extent the doctrine apparently established by 
these authorities relating to the ordinary submission of an existing 
controversy to referees. The question here does uot arise in con- 
nection with a general submission to arbitration. 

It was a proceeding for the ascertainment of a single fact, or the 
settlement of a particular question in the chain of evidence, and not 
originally designed to terminate the whole controversy. In the ab- 
sence of definite knowledge as to the extent of the loss, and in an- 
ticipation of a possible disagreement, it was mutually agreed that 
the damage should be “ascertained and estimated” by competent 
and disinterested appraisers, selected with special reference to their 
knowledge, skill and experience in regard to the subject-matter. 
This duty is to be performed by the appraisers mainly by the aid 
of a personal axamination of the premises, and an application of 
their personal knowledge. They are not expected to hold a formal 
session of court to determive an entire controversy after hearing 
pleadings, evidence, and argument. Their proceedings resemble 
more the process of taking expert testimony. Whether mere valuers 
or appraisers thus appointed for such a purpose can be deemed ar- 
bitrators in any proper sense or for any purpose, thereis no occasion 
to decide. The authorities are not in harmony upon the subject. 
See Morse Arb., 38, 42, and cases cited. It is not necessary to fol- 
low the different courts in their ingenious efforts to trace,for all cases, 
a line of distinction between a mere appraisement and an ordinary 
submission to arbitration. The result may be that such appraisers 
are properly considered arbitrators for some purposes, but not in all 
respects. All are invested with quasi judicial functions, which must 
be discharged with absolute impartiality, without the improper in- 
terference of either party, or undue influence from any source. But 
appraisers may be said to act in the twofold capacity of arbitrators 
and experts. In their character of experts they not only give effect 
to opinions based directly on their personal experience and knowl- 
edge, but also opinions founded in some measure upon information 
which may not be so direct and original as to be competent in itself 
as primary evidence. A witness called as an expert is expected be- 
fore testifying to refresh his memory and confirm his judgment by 
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an examination of authorities and conference with other experts. 
The umpire did precisely this, and no more, in the case at bar. 
After making an examination of the premises and certain estimates 
of his own, he made inquiry of an experienced and disinterested 
painter respecting the cost of painting. His conclusions may have 
been affected and modified to some extent by the information thus 
obtained, but he declares that his report correctly represented his 
own judgment. He was not only unconscious of any impropriety in 
seeking this information, but was evidently engaged in a careful 
and conscientious effort to reach a just and correct appraisal. So 
far from being improper and illegal, his conduct was entirely praise- 
worthy. Any rule which would prohibit an appraiser from thus 
qualifying himself to do justice between the parties, so far from 
being an aid in the ascertainment of truth, would be an essential 
obstacle to it. Two or three appraisers, with personal knowledge 
so definite and comprehensive as to embrace all tke details of the 
damage, could not ordinarily be found. Either a court must be held 
to hear evidence, or a separate appraiser appointed for each of the 
numerous special branches of an appraisal. Such a rule would 
be inconsistent with the approved and established methods of con- 
ducting important departments of business, and tend to defeat 
the very object contemplated by the parties in providing for an 
appraisement. 

The instructions requested by the defendant’s counsel upon this 
point were evidently drawn with direct reference to the authorities 
cited, and appear to be in harmony with the principles here enun- 
ciated; but the language of the charge upon this branch of the case, 
which was doubtless inadvertently used, taken in connection with 
the refusal to give the requested instructions, was calculated to give 
the jury an erroneous impression of the law respecting the conduct 
and duty of an appraiser under the circumstances disclosed by the 
evidence in this case. Exceptions sustained. 

Peters, C. J.,and Walton, Virgin, Emery and Foster, JJ., concurred. 





Bourgeois vs. Mutual Fire Ins. Co. 


SUPREME COURT OF WISCONSIN. 


BOURGEOIS 
v8. 


MUTUAL FIRE INS. CO., oF MARSHFIELD.* 


When the application in a mutual fire company was drawn up by the secre- 
tary at the request of the local agent, after truthful statements by the 
insured to the agent in the secretary’s presence regarding incumbrance, 
the company was responsible for false statements in the application re- 
garding incumbrance. 


The duty of the agent under the by-laws was to take applications and receive 
premiums, no application or renewal to be binding until approved by the 
secretary. The agent was paid for each application or renewal received. 


Held, That the agent had no authority to waive a policy provision forbidding 
additional insurance without consent of the company. 


Statement of facts by Cassopay, J. 

The complaint alleges, in effect, that in June, 1891, for a valuable 
consideration paid, the plaintiff procured a policy of insurance in the 
defendant company against loss or damage, to the amount of $3,000, 
of which $2,000 was on his dwelling house, including foundation and 
cellar walls, $400 on his barn, $300 on his granary and stable there- 
in, and $300 on live stock, which policy was for the term of five 
years, from June 4, 1891, to June 4, 1896; that the plaintiff per- 
formed all the conditions on his part to be performed; that in the 
night of February 8 and 9, 1892, the said dwelling house was totally 
destroyed by fire, for which he prays judgment for $2,000 and in- 
terest. The answer is to the effect that the defendant was and is a 
mutual insurance company; that at the time of issuing the policy in 
question the plaintiff was a member thereof, and knew of the pro- 
visions of the charter, by-laws, and policy; and that, by virtue of 
certain provisions therein mentioned, the policy became wholly 
forfeited prior to said fire, and particularly by the plaintiffs taking 
$2,000 additional insurance in the Northwestern National Insurance 
Company in October or December, 1891. At the close of the trial 
the jury returned a special verdict, to the effect (1) that the plain- 
tiff’s agent, Henry Bourgeois, at the time of the application for the 
policy in the defendant company, did inform the defendant’s agent, 
Pauley, that there was an incumbrance on the property for $4,900; 
(2) that the plaintiff's agent, Henry Bourgeois, at the time said ap- 
plication was made, did not represent to the defendant’s agent that 





* Decision rendered, Nov. 28, 1893. 
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the property was only incumbered for $1,000; (3) that the plaintiff's 
dwelling house was worth, when the policy in suit was issued, $7,- 
772; (4) that the plaintiff's agent, Henry Bourgeois, at the time the 
application for said policy was made, did not represent to the de- 
fendant’s agent that the plaintiffs dwelling house was worth $6,000; 
(5) that J. M. Pauley, at the time he took the application for $2,000 
in the Northwestern National Insurance Company, in October or 
December, 1891, did consent to $2,000 additional insurance on the 
dwelling house in Kelley’s agency at Sheboygan; (6) that J. M.Pauley, 
at the time he took the application for a policy of insurance in the 
Northwestern National Insurance Company, did state to the plaintiff's 
agent that it was not necessary to notify insurance companies that ad- 
ditional insurance was to be taken, but all that was necessary was to 
notify the last company of the prior insurance. The court denied the 
plaintiff's motion for judgment on such special verdict, and at the 
same time granted the defendant’s application for judgment thereon, 
and the same was thereupon entered accordingly. From the judg- 
ment so entered, the plaintiff brings this appeal. 


Maurice McKenna, for Appellant. 
Epwarp S. Brace, for Respondent. 


Cassopay, J. (after stating the facts.) 

The plaintiff, by his agent, applied to Pauley, a local agent of the 
defendant, for the insurance in question, June 4, 1891. The jury 
found that at the time of such application the plaintiff's agent in- 
formed Pauley that there was then an incumbrance on the property 
to the amount of $4,900, and the evidence supports the finding. It 
further appears from the evidence that at the time of such applica- 
tion the plaintiff’s agent requested Pauley to write the same; that 
the defendant’s secretary, Hennen, who countersigned the policy in 
question, being present at the time, at the instance of Pauley wrote 
the application, and thereupon the plaintiff's agent signed it; that it 
was therein falsely stated that the property was only incumbered 
to the amount of $2,000. By the express terms of the policy such 
false statement would have avoided the same, had not such forfei- 
ture been waived by the facts stated. This court has repeatedly 
held, in effect. that such action of Pauley and the secretary, with the 
knowledge of the existence of the incumbrance mentioned, was bind- 
ing upon the defendant, and a waiver of such condition in the policy 
against such incumbrance: Reiner vs. Insurance Co., 74 Wis., 
94, and cases there cited. As there said: “Under our statute, 
whoever solicits insurance on behalf of any insurance company, 
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or transmits an application to such company, or a policy to 
or from such corporation, or collects or receives any premium for 
insurance,or in any manner aids or assists in doing either, or in trans- 
acting any business for such company, must be deemed and held to 
be an agent of such corporation, to all intents and purposes, in each 
of the several things mentioned: Section 1977; Hankins vs. Insur- 
ance Co., 70 Wis., 4.” Page 95, 74 Wis. The local agent here hav- 
ing been thus applied to for such insurance and informed of such 
incumbrance, and having procured the application to be written, as 
mentioned, and the defendant having finally issued the policy there- 
on, it cannot disclaim Pauley’s agency in the doing of anything 
necessarily implied in the specific acts thus authorized. Id. It ap- 
pears from the findings of the jury that in October or December, 
1891, Pauley became or was the local agent of the Northwestern 
National Insurance Company, and as such he took the plaintiff’s 
application for $2,000 additional insurance in the last named com- 
pany, and that he then informed the plaintiff that it was unnecessary 
to notify the defendant of such additional insurance. Accordingly, 
it so happened that the plaintiff took such additional insurance in 
the Northwestern National Insurance Company without any knowl- 
edge or consent of the defendant otherwise than the knowledge so 
entertained by Pauley. On the night of February 8 and 9, 1892, the 
property was destroyed by fire. March 14, 1892, the defendant 
notified the plaintiff that it declined to pay the loss by reason of 
such additional insurance, and also that the policy was canceled for 
the same reason. The by-laws of the defendant and the policy in 
question were, in effect, conditioned that such policy should be void 
in case the plaintiff should procure any additional insurance during the 
life of the policy, provided, however, that if the assured should, with 
reasonable diligence, give notice of such additional insurance to the 
defendant’s secretary, and the company should not elect to cancel 
the policy by reason thereof, then that its liability should continue. 
Under this condition the taking of the additional insurance, as stated, 
operated ipso facto as a forfeiture of the policy, unless the same was 
waived by the company. The contention is that the defendant, by 
its agent, Pauley, waived such forfeiture by reason of what he said 
and did at the time of taking such additional insurance in October 
or December, 1891, as mentioned. Under the by-laws, Pauley was 
the agent of the defendant in the town. As such his business was 
to take applications and receive premiums, either in cash or prem- 
ium notes, and deliver the same to the company. For each appli- 
cation and each renewal taken by him he was allowed, as a fee, one 
dollar, in case the same was accepted by the company; otherwise, 
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nothing; and no application or renewal so taken was binding on the 
company until approved by the secretary. Such were his relations 
to the defendant. While he was the agent of the defendant in pro- 
curing the policy here sued upon, yet he ceased to be such agent as 
to that policy immediately on the completion of that contract. Ex- 
pressions may be found in some of the adjudications of this court, 
when not limited by the facts of the particular case being considered 
and the points decided therein, authorizing a contrary inference; 
but the authority of a decision is necessarily limited to the points 
actually decided. This court has recently held that such local agent, 
under the section of the statute cited, is, after all, limited to the act 
of the particular person in doing one or more of the things specific- 
ally designed therein. This contract of insurance was complete in 
all its terms, and binding upon both parties, at the time of the de- 
livery of the policy. The plaintiff, as a member of the defendant 
company, accepted the policy with all the conditions and limitations 
contained in the charter, the by-laws, and the policy. In the absence 
of any fraud or mistake, he was, on general principles, conclusively 
presumed to know their contents. Knowing their contents, the 
plaintiff must in law be deemed to have understood that Pauley, as 
such mere town agent, had no authority, three months after making 
the contract, to waive the conditions therein contained: Hankins 
vs. Insurance Co., 70 Wis., 4; Knudson vs. Insurance Co., 75 Wis., 
198; Bosworth vs. Insurance Co., 80 Wis., 393; Stevens vs. Insur- 
ance Co., 81 Wis., 335. The judgment of the circuit court is affirmed. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


NovEMBER TERM, 1890, 


BENNETT 
v8. 


VAN RIPER Et At. 


The by-laws of a benevolent society provided that the person designated by 
the insured, ‘related to ” him should be entitled to the benefit. 

Held, That the term ‘related to” in its legal sense is qualified by the power 
of designation and the objects of the association, and include the wife of 
a grand nephew of insured, though not related by blood. 


Samuet Kauiscu, for Appellant. 
Cuartes E. Hitz, for Respondents. 
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Scupper, J. 

On the death of Alonzo Van Riper, a member of Alpena Council 
No. 3, of New York, a duly-constituted branch of the Supreme 
Council of the Order of Chosen Friends, a benefit certificate for the 
sum of $3,000 became payable. He had in his life-time named as 
the beneficiaries under said policy his grandson, Raymond Van 
Riper, for $1,000, and Martha C. Bennett, for $2,000. She is the 
wife of Lewis W. Bennett, a grand-nephew, by consanguinity, of 
Alonzo Van Riper, deceased. After his death, on claim made by the 
children and representatives of the deceased, a bill of interpleader 
was filed by the council, and, on decree of interpleader, an issue 
between the parties defendant was formed, and a decree entered 
against Martha C. Bennett, who has taken her appeal therefrom to 
this court. Her right is based on the certificate above mentioned, 
which is a duly-authenticated relief-fund certificate of the order. By 
the Revised Statutes of Indiana authorizing the incorporation of 
such societies (section 3850) a certificate of membership, policy, or 
other evidence of interest shall be regarded as a contract, and the 
names of payees and beneficiaries may be changed on such terms 
and conditions as the parties to the contract may agree. By section 
3 of the articles of association of the supreme council of the order 
one of the principal objects shall be to establish a relief fund, from 
which members of this association who have complied with all its 
rules and regulations, or persons by such members lawfully design- 
ated, or the legal heirs of such members, may receive a benefit in a 
sum not exceeding $3,000 on satisfactory proof of death and condi- 
tions complied with. By article 1 of the relief-fund law, 

Each beneficiary member, the person or persons designated by said mem- 
ber, related to or dependent upon him or her, or the legal representatives of 
such person or persons, shall be entitled, under the prescribed regulations 
and conditions, to draw the sum not exceeding the amount named in his or 
her certificate, as thereinafter specified. 

Taking these different parts of the contract together, the question 
to be determined is,does the intended beneficiary, Martha C.Bennett, 
come within its terms, so as to entitle her to the payment of $2,000 
under the certificate? It is not claimed that she was dependent 
upon the deceased, but her claim is that she was related to him, 
within the meaning of the contract. I think there was error in 
confining the meaning of this term “related to” within the narrow 
limit which has been adopted in the construction of wills and in 
some statutes. From the indefinite extent of the word “relations” 
it has been found necessary to limit it in these cases by confining it to 
the next of kin under the statute of distributions: Smith vs. Camp- 
bell, 19 Ves., 400; Bennett vs. Honywood, Amb., 708. This includes 
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relations by blood and not by affinity, and is applied unless the tes- 
tator has subjoined to the gift expressions declaratory of an inten- 
tion to include them: 2 Jarm. Wills, 666; Esty vs. Clark, 101 Mass., 
36. In Bacon on Beneficial Societies (section 260) it is said: “It has 
long been settled that the word ‘relatives,’ when used in a will or 
statute, includes those persons who are next of kin under the statute 
of distributions; unless from the nature of the bequest, or from the 
testator having authorized a power of selection, a different construc- 
tion is allowed:” Mahon vs. Savage, 1 Schoales & L., 111, cases 
in notes to Harding vs. Glyn (1 Atk., 469), 3 White & T. Lead. Cas., 
810; Drew vs. Wakefield, 54 Me., 291. In this certificate there is a 
a power of selection given, not by will, but by the contract between 
the parties. There are, therefore, qualifications to this rule of con- 
struction, even in cases of wills, when a contrary intention is mani- 
fested. There can be no question about the intention of the holder 
in this case upon the face of the certificate. In Craik vs. Lamb (1 
Colly., 489, 495), Vice-Chancellor Shadwell says that “in Johnson’s 
Dictionary, in Richardson’s Dictionary, and in Bailey’s Edition of 
Facciolati, the word ‘relations’ is treated as extending to affinity; 
and the expressions ‘a relation by marriage,’ and a ‘ relation in the 
law,’ as denoting connections by affinity, are popularly, whether 
correct or incorrect, of occasional, if not of frequent, use.” In our 
more modern dictionaries we find that a “relation” or “relative ” is 
defined as a person connected by blood or affinity. When used in 
a contract, as in this case, I do not find that it has such a fixed and 
definite meaning that we must thwart the purpose of this decedent, 
who supposed that, by the terms of the article giving him control 
of his benefit in the relief fund, he could bestow it on any one of 
these popularly called “ relatives” whom he might select. It seems 
also that a liberal, rather than a restricted, meaning given to the 
word “relative,” used in this article of the association, would better 
comport with its benevolent purpose. The construction contested 
for against this certificate would exclude a member’s wife, unless 
she came within the other part of the phrase by being dependent 
on him for her support. The ties of affinity are often stronger than 
those between collateral, or even lineal, kinsmen by blood; and there 
is nothing unreasonable in saying that this certificate was made 
payable to one whom the holder supposed was properly classed 
among his relatives, and that the council so intended. Where there 
is no fixed legal or technical meaning which the eourt must follow 
in the construction of a contract, then “the best construction,” says 
Chief Justice Gibson, “is that which is made by viewing the sub- 
ject of the contract as the mass of mankind would view it; for it 
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may be safely assumed that such was the aspect in which the parties 
themselves viewed it. A result thus obtained is exactly what is ob- 
tained from the cardinal rule of intention:’ Navigation Co. vs. 
Moore, 2 Whart., 491. It seems that the objects of this association 
will be best attained by the adoption of a common, though it may ° 
be an inexact, interpretation of the words “related to” as used in 
the article above referred to, rather than by a restricted meaning 
that may not have been known, and is certain to defeat the purpose 
of this deceased member; and that no rule of legal construction will 
be violated by giving it such meaning. For this reason the decree 
will be reversed. All concur. 


SUPREME COURT OF MINNESOTA. 


BARNES 
vs. 


HEKLA FIRE INS. CO.* 


A simple contract of reinsurance between insurance companies is a contract 
of indemnity, in which the insurer reinsures risks in another company, 
and is solely for the benefit of the latter, and not of the policyholders. 

But, when such contract also includes a promise or agreement to assume and 
and pay the losses of policyholders, actions, in case of loss, may be 
brought by them directly against the reinsurer, upon such promise or 
undertaking. 

In such case the policyholder may sue either company. But the remedies are 
not inconsistent, and he is not put to an election. He may have ah action 
—— each, though he can have but one satisfaction. So, if he file his 

_ Claim in insolvency proceedings against one, it is no bar to his action 
against the other. 

Neither is the doctrine of novation applicable to such a case. 

The nature of the agreement between two parties, where one agrees, upon & 
consideration moving from the other, to pay a debt due from the latter to 
a third person, considered, and held not to constitute a novation, on the 
— consent to or adoption of such agreement, by such third party 
creditor. , 


C. S. & Tuos. D. O’Brizn, for Appellant. 
B. H. Scurier, for Respondent. 


VANDERBURGH, J. 
The plaintiff demurred to the second and third defenses set up 
in the defendant’s answer, and this appeal is from the order sustain- 
ing the demurrer. The action is brought upon a policy of insurance 
issued by the defendant to the plaintiff for a loss covered thereby. 


* Decision rendered, Dec. 29, 1898. Syllabus by the Court. 
Vo, XXIII.—20. 
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It is alleged, by way of defense, that subsequent to the date of plain- 
tiffs policy the St. Paul German Insurance Company, a corporation 
lawfully doing business in this state, had “reinsured the said policy, 
and promised and agreed with the said plaintiffand this defendant to 
pay to the plaintiff any loss which she might suffer under said policy, 
and said agreement was in full force and effect at the time of the 
pretended occurrence of the fire described in the complaint, if any 
such fire did occur, and that said plaintiff had always full notice and 
knowledge thereof.” It further appears that thereafter, and before 
the commencement of this action, the St. Paul German Insurance 
Company duly made an assignment under the insolvency laws of 
the state, and that the plaintiff has duly filed and proved her claim 
in the insolvency proceedings for the loss indemnified against by 
defendant, and so assumed by the German Insurance Company. It 
is claimed by the defendant in this action that, by electing to pro- 
ceed against the estate of the German Insurance Company, the 
plaintiff has effectually waived her remedy against the defendant 
upon the policy sued on. 

It will be conceded that the agreement between the two com- 
panies set out in the answer is not merely a contract of reinsurance, 
but also to pay, and assume the payment of, losses of parties indem- 
nified by policies issued by the defendant company reinsured. Re- 
insurance is a mere contract of indemnity, in which an insurer rein- 
sures risks in another company. In such a contract the policyholders 
have no concern, are not the parties for whose benefit the contract 
of reinsurance is made, and they cannot, therefore, sue thereon. 
But the agreement alleged in this case is not a mere reinsurance of 
the risks by the reinsurer, but it embraces also an express agree- 
ment to assume and pay losses of the policyholder, and is therefore 
an agreement upon which he is entitled to maintain an action di- 
rectly against the reinsurer: Johannes vs. Insurance Co., 66 Wis., 
50. This is not, however, a case where the insurer is put to an 
election between his remedies against the two companies. Unless 
there was a substitution of debtors, in the nature of a novation, be- 
tween the three parties, upon the plaintiff's consent to the new agree- 
ment, the plaintiff has not waived or lost her right of action against 
the defendant. A creditor is put to an election only when his 
remedies are inconsistent and not where they are consistent and 
concurrent. In the latter case a party may prosecute as many as 
he has, as in the case of several debtors. And so, if,in this instance, 
the remedy against the insolvent company, as respects the plaintiff, 
was merely cumulative, there is no reason why she might not pursue 
either or both. As between the two companies, the defendant 





1894.] Barnes vs, Hekla Fire Ins. Co, 307 


occupies no better position than asurety. It is not like the case ofa 
former suit pending between the same parties. She may have an 
action against each at the same time, but only one satisfaction; and 
to this end the court may interpose by a stay, when found necessary. 
But an action against the party primarily or originally liable in such 
cases may be necessary, in order to save rights under the statute 
of limitations, or for like reasons. 

The new agreement between the companies referred to, which 
inured to the plaintiff’s benefit, lacks the essential elements of no- 
vation. It is not alleged that it was mutually understood or 
agreed between the two companies that the liability of the defend- 
ant should be discharged, and the new promisor should be substi- 
tuted and accepted as plaintiff's debtor in the place of the defendant 
or that plaintiff ever assented to or adopted any such thing. In some 
few cases,—notably, in Rhode Island,—it is held that such an agree- 
ment necessarily implies an intention to substitute the new for the 
original debtor, and that the creditor,.in assenting to it, adopts it 
as a substitutional agreement: Urquhart vs. Brayton, 12 R. I., 172; 
Wood vs. Moriarty, 15 R. I., 522. But this, we think, is importing 
a stipulation into the agreement by construction which the parties 
have not made. It is frequently the case that the creditor consents 
to the arrangement as a favor, or for the convenience of his debtor; 
and we apprehend it would be a surprise to the parties, as well as 
an injustice, in many cases, if it were held to operate as a release of 
the original liability; and therefore it should distinctly appear, 
from the express terms of the agreement, or as a necessary inference 
from the situation of the parties, and the special circumstances of 
the case, that such was the intention and understanding of the 
parties, of which the creditor was chargable with notice, and this 
is the generally accepted doctrine of the courts: 11 Amer. & Eng. 
Enc. Law, 889, 890. 

In the early case of Farley vs. Cleveland (4 Cow., 432), in which 
this remedy of a creditor, upon a promise for his benefit made to 
his debtor, upon a consideration moving from the latter, is elabor- 
ately considered, the fact of the subsisting liability of the original 
debtor is recognized, and held no obstacle to the right of recovery 
by the third party creditor, and such continued liability is generally 
assumed by the courts. The exact ground upon which the direct 
liability to the creditor in this class of cases should be placed ap- 
pears to be left in doubt by the cases. It is called the “ American 
doctrine,” because peculiar to the courts of this country, though all 
do not assent to it,—notabiy those of Massachusetts. It is an equit- 
able rule, adopted for convenience, and to avoid circuity of action, 
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and the formality of an assignment by the original debtor of the 
new agreement with him, and is strictly in accordance with the in- 
tention of the parties to the contract in creating a liability in favor 
of a third party creditor: Gifford vs. Corrigan, 117 N. Y., 264, 265. 
The same rule of procedure is held applicable, though not uniformly, 
where the grantee of a mortgagor assumes in his deed to pay off 
the incumbrance. The mortgagee may proceed by action directly 
against the grantee, but the mortgagor still remains liable, and is 
held to occupy the relation of surety for the grantee, who as between 
them, becomes the principal debtor: Thorp vs. Coal Co., 48 N. Y., 
257, 258; Klapworth vs. Dressler, 78 Amer. Dec., 76, 77. 

There is no double liability. There is no dividend, as yet, shown 
in the insolvency proceedings; and there is, of course, nothing to be 
credited upon the plaintiff's claim. The receipt of a dividend would 
only operate as a pro tanto satisfaction; and if defendant is required 
to pay before the dividend, it will be entitled to it, and may be subro- 
gated to the rights of plaintiff therein, so that there need be no em- 
barrassment in adjusting the rights of the parties. 

Other questions in the case do not, we think, demand any discus- 
sion. Order affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


MYERS 
v8. 
LEBANON MUT. INS. CO., or JONESTOWN.* 


A statement in the application that the building cost $13,000 in response to 
the question what proportion would remain uninsured, is not shown to be 
untrue by evidence that it was only worth $6,000 at the time of insuring. 


A policy provision, making the solicitor the agent of the insured, will not re- 
lieve the company from responsibility for frauds or mistakes of the agent 
during the negotiations for insurance. 


J. P.S. Gos, W. H. Hackensere, and Capp & Scuoocs, for Appellant. 
C. G. Voris, fur Appellee. 
Wis, J. 
The plaintiff sues on a policy of insurance against loss by fire. 
The defense set up is, in substance, that the policy was obtained by 
means of misrepresentations, and is for that reason not binding on 


* Decision rendered, July 19, 1893, 
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the company. The misrepresentation is alleged to be in the answer 
to question No 13 in the application on which the policy was issued. 

The question is, “ What proportion of the value of the property will 
remain uninsured after this policy is issued ?” The answer written 
into the application by the soliciting agent of the company, and 
signed by the applicant, is, “The building alone cost $13,000.” 
There was a stipulation in the application that the answers should 
be warratities of the truth of the facts stated in them. The proofs 

show that the house was worth at the time of the fire not more 
than $6,000, and the company asserts that the answer to No. 13 

amounted to a fraudulent over-estimate of the value of the building 
at the time the insurance was applied for. To this the plaintiff re- 
plies that the answer complained of did not relate to the value of the 
house at the time it was insured, or at any time, but to its cost at 
the time of its erection, and that in so far as it may be thought to 
be evasive or misleading, this effect is due to the omission by the 
agent of the company of part of the answer orally made to the ques- 
tion when it was read to him by the agent at the time the insurance 
was applied for. He further alleges that the omission was not 
known to him at the time he signed the application, and did not 
come to his notice until after the loss occurred. The answer. as he 
says it was made, was “I have been informed by different parties 
that the house cost about $15,000, and [ think it isnow worth about 
$7,000.” 

The first question is over the effect of the written answer upon 
the plaintiffs right to recover. It is evident that it is not responsive. 
If a responsive answer was deemed important for the information of 
the company, in order to enable its officers to determine whether to 
accept or refuse the application, it should have been returned, in 
order that the needed answer might be given. It was not returned, 
but the risk was accepted upon the answer appearing in the applica- 
tion. What does the appellee assert in this answer? That the cost 
of the building was $13,000. This does not mean that he paid that 
sum for it, but that the cost to the builder who caused its erection was 
$13,000. The truth of this statement is warranted by the stipula- 
tion in the application. If the original cost of the house was as 
stated, there is no falsehood in the answer, and the warranty of its 
truth is not broken. We find no evidence in this case, as presented 
to us, that the house cost less than the answer asserts; and, as the 
onus of proof to show its falsehood is on him who asserts it, the 
answer must stand until its untruth is shown. If the cost of the 
house is truly stated, the company has nothing of which to complain, 
for, waiving its right to a responsive answer to its question, it issued 
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its policy on the answer appearing in the application, and it can 
only ask that the answer it accepted be true. As this is not seri- 
ously questioned, we see no reason why the plaintiff was not entitled 
to recover upon the case, as it stood before his offer was made to 
show the answer actually given by him to the agent of the company. 

The remaining question, whether the offer was admissible, is 
therefore not necessary to the decision of the case. As the ques- 
tion is, however, fairly raised on the record, it is enough to say that 
it is ruled by Eilenberger vs. Insurance Co., 89 Pa. St., 464. 

The insured did not become a member of the company until the 
policy was actually issued. In the negotiations preceding, and re- 
sulting in, the policy, the company is represented by the soliciting 
agent; and, as said in the case just cited, the company cannot 
escape the consequences of the fraud or mistake of its agent by in- 
serting in its policy a stipulation that such agent shall be deemed 
the agent of the insured, without putting the insured on his guard 
in advance of the negotiations. 

Whether any notice, though given in advance, can relieve a party 
from the consequences of his own or his agent’s fraud or mistake, 
by which a contract was secured that would not otherwise have 
been made, is more than doubtful, but need not now be determined. 
The question thus presented is not whether the terms of a written 
contract may be varied by oral testimony, but whether an omitted 
statement may be supplied when the paper from which it was sup- 
plied was prepared by the other party to the contract and signed by 
the person to be affected, without reading the paper, or having 
heard it read. Such conduct may show great confidence in the per- 
son with whom one is dealing, or want of care oa his own part in 
informing himself of the exact character of the paper signed; but, 
as against the party by whom the fraud or mistake was committed, 
it does not estop the too careless or too trustful party from alleging 
the truth. Under the view we have taken of this case, it was not 
necessary to enter upon this line of proof, but it was not error to 
do so. The judgment is affirmed. 
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SUPREME COURT OF WISCONSIN. 


WILLIAMSON 
vs. 


MICHIGAN FIRE & MARINE INS. CO.* 


A policy issued to the mortgagor provided ‘loss, if any, first payable to P. 
or assigns, as her mortgage interest may appear.”’ 

Held, that this operated only as a conditional order to pay P. whatever might 
be due, and was not an assignment of the title to the policy. 

Held, that, whether or not the interest of the mortgagee exceeds the amount 
of insurance, the mortgagor must be joined in an action brought by the 
mortgagee. 


Statement of facts by Pryney, J. 


This action was brought to recover a loss which occurred under 
a policy of insurance issued by the defendant April 7, 1891, to the 
estate of Jennie Stillwell. On the second day of August, 1883, Jen- 
nie Stillwell was the owner of the property insured, and on that day 
executed and delivered a note and mortgage securing the same on 
the premises in question to Jennie Perkins for $500, no part of 
which has been paid; and on the 4th day of April, 1891, the plaintiff 
became the owner of this note and mortgage. Prior to the date of 
the policy, Jennie Stillwell, the mortgagor, died, leaving one child, 
Jennie Stillwell, her sole heir at law, and the owner of the premises. 
No administrator has ever been appointed on the estate of said Jen- 
nie Stillwell, deceased, but on the 7th day of April, 1891, the said 
policy of insurance was issued by the defendant company to “the 
estate of Jennie Stillwell,” whereby it is claimed that the defendant 
did insure said estate of Jennie Stillwell, for the period therein 
stated, against loss or damage by fire, in the sum and to the amount 
of $400, on the one-story, frame, shingle-roof building, occupied as a 
dwelling house and millinery store, on lot 23, block 4, etc., in Nee- 
nah, Wis., 

Loss, if any, first payable to Jennie Perkins or assigns, as her mortgage 
interest may appear. 

Plaintiff alleged in his complaint that as mortgagor, from and 
since the 4th day of April, 1891, he had an interest in the property 
so insured in an amount exceeding said insurance, to wit, in the sum 
of $500. The property thus insured was entirely destroyed by fire 





* Decision rendered, Nov. 28, 1893. 
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on Nov. 18, 1891, and the plaintiff brings this action for the recov- 
ery of the sum named in the policy. The defendant, in its answer, 
alleged, among other things, that the plaintiff had not at the time 
of the loss, nor at any time since, any title to or interest in the pro- 
perty in question, except jointly and individually with one Jennie 
Stillwell; that she was the owner in fee thereof, and that she had 
an interest in the property, the subject of the action, jointly with 
the plaintiff; and that she is still living, and the heir at law of Jen- 
nie Stillwell, deceased. Upon trial before the court without a jury, 
the court held that the plaintiff had a right, upon these facts, to re- 
cover in his own name, and gave judgment accordingly, from which 
the defendant appealed. 


Eaton & Weep, fur Appellant. 
Tompson, Harsoaw & Davinson, for Respondent. 


Pinney, J. (after stating the facts.) 

The plaintiff could not maintain an action upon the policy in 
question as sole plaintiff. The legal right of action was in the in- 
sured, and the provision in the policy, “loss if any, first payable to 
Jennie Perkins or assigns, as her mortgage interest may appear,” 
operated only as a conditional appointment or order to pay so 
much of the proceeds of the policy as might be equal to the amount 
due on the mortgage at the time of, and in the event of, a loss under 
it. It was not operative in presenti, and the insured was still the 
owner of the policy. If the mortgage was paid before any loss oc- 
curred, it could not become effective. The considerations serve to 
show that, whether the mortgage debt be greater or less than the 
amount of the policy when written, such a provision in favor of a 
mortgagee does not operate as an assignment of the policy. It is 
still the owner of the premises who is insured, and the contract of 
the company is with him alone, and the continued validity of the 
policy is dependent upon the performance by him of the conditions 
embraced in it. It is not the interest of the mortgagee in the pre- 
mises that is insured; and it seems clear, therefore, that an action 
for the recovery of the money in case of loss must be brought in 
the name of the insured, but that the mortgagee, in respect to his 
interest, may be joined with him as a co-plaintiff. The recent cases 
of Hodgson vs. Insurance Co. (at the present term) and Chandos 
vs. Insurance Co. (Wis.) are decisive of the question involved: 2 
Wood, Ins., 1122; Martin vs. Insurance Co., 38 N. J. Law, 140; In- 
Insurance Co. vs. Davenport, 37 Mich., 613; Wabasse vs. Insurance 
Co., 42 N. J. Law, 206, may be referred to in addition to the author- 
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ities cited in these cases. It is not the interest of the mortgagee 
that is insured but the interest of the mortgagor; and it seems illogi- 
cal to say that whether such an appointment will operate as an as- 
signment of the policy, if it can so operate at all, is dependent upon 
whether the sum due on the mortgage is greater or less than the 
amount of the loss. The company says, in substance, to the in- 
sured: “In consideration of the stipulated premium, we insure you 
against loss by fire on the property described, in the sum of $400; 
and at your request, in case a loss occurs, we will pay to J. P., to 
the extent that any sum may then remain due on his mortgage.” 
This is clearly not an assignment of the policy, so that in case of loss 
the mortgagee alone may sue and recover for it. It is no more than 
a conditional appointment or agreement for the future appropria- 
tion of all or a part of the moneys that may become due under the 
policy, according to future events, depending for its operation upon 
an actual loss and something remaining due on the mortgage. The 
case is not one of a defect of parties, but of a want of sufficient in- 
terest in the plaintiff to enable him to recover. The judgment of 
the county court is erroneous, and must be reversed. 

The judgment of the County Court of Winnebago County is re- 
versed, and the cause remanded for a new trial, and with directions 
that the insured be properly made a party to the action. 
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LOWER COURT DECISIONS. 


WAIVER OF PROOFS OF LOSS. 
Kansas City Court of Appeals. 


DAVID W. FULTON axp WILLIAM McNETT, TrustEzs For THE PH@NIX 
Mortvat Lire Ins. Co., Respondents. 
v8. 
PHENIX INS. CO., or Brooxtyn, N. Y., Applicant. 


1. In a suit on a fire-insurance policy to recover damages caused by fire, an 
allegation in the petition to the effect that the plaintiff has complied 
with all the conditions of said policy upon his part is sufficient to let in 
proof of waiver of such condition as to furnishing the proofs of loss. 


2. Where the terms of such policy of insurance require proof of loss to be 
furnished within thirty days, the making proof sixty days after the loss 
does not show compliance with the stipulation of the contract of insur- 
ance. It is error for the trial court to admit such proof of loss in evidence; 
but where other evidence introduced establishes a waiver of such proof on 
the part of the insurance company, the admission of such proof of loss is 
a harmless error. 


Gut, J. 

On Nov. 15, 1887, the defendant issued its policy of insurance on a 
farm dwelling and contents belonging to plaintiff, Fulton, loss, if any, 
payable to the trustee of the Phenix Mutual Life Insurance Com- 
pany as its interest as mortgagee might appear. On September 11, 
1891, and during the life of the policy, the building and contents 
were destroyed by fire. Defendant failing to pay the insurance, 
this action was brought, resulting in a verdict and judgment for 
plaintiffs, and defendant appealed. 

1. The defence relied upon was the failure to make proof of loss 
within thirty days provided in the policy. That such proofs were 
not made within the time stipulated in the policy, was admitted, but 
plaintiffs relied on a waiver thereof by defendant. Now the petition 
declared plaintiffs compliance with all the requirements and condi- 
tions of the policy; but at the trial the court permitted plaintiffs, 
over the defendant’s objection, to introduce evidence tending to 
prove a waiver of the conditions to furnish proofs of loss within 30 
days. Defendant objected to such evidence on the alleged ground 
that no waiver had been pleaded. In answer to this objection it is 
only necessary to repeat without citing the numerous cases, what 


* Decision rendered, Dec. 5, 1892. From Mo. Leg. News. Published by request, 
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has been so often decided by the courts of this state, that the alle- 
gation in the petition to the effect that plaintiff had complied with 
all the conditions of said policy upon his part is sufficient to let in 
proof of a waiver of such condition as to furnishing the proofs of loss. 

There was too in this case abundant evidence to justify the court 
in submitting the question of waiver to the jury. Immediately after 
the fire, the plaintiff, Fulton (who lived it seems about twenty miles 
from the agency that issued the policy), wrote a letter addressed to 
the former agent, Stephens, who had written the policy, informing 
him of the fire and asking for instructions as to how he, Fulton, 
should proceed, etc. Stephens forthwith turned over Fulton’s letter 
to Spencer, his successor, at Linneus. Spencer thereupon wrote to 
Burch, the general agent at Chicago, informing him of the particu- 
lars of the loss. This general agent replied to Spencer promising 
to have the adjuster come upon the ground and settle the loss. 
Whereupon, Spencer, the local agent, under date of Sept. 19th (only 
8 days after the fire) wrote the following to plaintiff Fulton:— 

D. W. Fulton, Esq., New Boston, Mo. 

Dear Sir:—Mr. George W. Stephens, Sr., of this place, reported your loss 
under policy No. 1184. This day I received a letter from the Company stat- 
ing their Mr. Hamlin would call and settle with you. 

Respectfully yours, R. H. SPENCER. 


Shortly thereafter (about October 1st) the defendant’s adjuster 
did appear upon the scene, and while unable at the time to see 
Fulton, he yet saw Stephens, who represented the Mutual Insurance 
Co., the ather plaintiff, and beneficiary in the mortgage, and said to 
Stephens that he intended to settle or adjust the loss, and tco in- 
formed Stephens that he would send the company’s draft in pay- 
ment thereof payable to both Fulton and said mortgagee to whom 
the loss was made payable. And even as late as October 8th (only 
three days before the expiration of the 30 days within which the 
proofs of loss were by the terms of the policy to be furnished), the 
general manager or adjuster wrote to Fulton acknowledging the re- 
ceipt of a letter of inquiry of date Sept. 28th and promised to have 
the matter attended to. Now, was not all this reasonably sufficient 
to induce these plaintiffs while acting as ordinary prudent men, to 
believe that the defendant company would not require the formal 
proofs of loss called for by the policy? And if such conduct on defend- 
ant’s part had that effect, and the plaintiffs, relying thereon and in- 
duced thereby, permitted the time to elapse within which such proofs 
should have been made, then the company is precluded from insist- 
ing on such proofs after the time had passed: Loeb vs. Ins. Co., 99 
Mo., 50; Yale vs. Ins. Co., 33 M. A., 664, and authorities cited. 
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It seems that after the expiration of the 30 days, within which the 
proof of loss was required by the terms of the policy, defendant re- 
fusing to settle the loss, plaintiff Fulton did make out and left with 
defendant a formal proof of loss. To the introduction of this proof 
in evidence defendant objected, and now insists that it was error to 
admit said paper. I am inclined to regard this as error,—in that the 
paper was wholly useless. Making proof 60 days after the loss did 
not show compliance with the stipulations of the contract of insur- 
ance. Yet admitting a waiver to have been shown, the introduction 
of the delay proof of loss was to say the most only a harmless error. 

We have read and considered the instructions given and we re- 
gard them as a fair representation of the law of the case. 

The judgment is affirmed. All concur. 


RETENTION AND EXAMINATION OF POLICY. 


Court of Appeals of Kansas City, Mo. 
& 


CHRISTOPHER McHONEY, Respondent, 
v8. 
GERMAN INS. CO., or FREEPORT, ILL., Appellant.* 


One who receives a policy of fire insurance and keeps it in his possession 
without examining it for over fourteen months, in intendment of law 
accepts it as written and assents to its terms as constituting the contract, 
and the only contract Letween him and the insurance company, notwith- 
standing the fact that the soliciting agent of the company may have 
practiced fraud or deception upon him in filling out his answers to the 
questions in the application for the insurance. ° 

It is the duty of the insured upon receiving his policy of insurance to promptly 
examine it, andif it does not contain the stipulations agreed upon between 
him and the agent to at once notify the company of such fact and of his 
refusal to accept the policy. 

The fact that the insured cannot read cannot relieve him of that duty; the 
same duty rests upon him to inform himself seasonably whether or not the 
provisions of the contract as executed and delivered to him complies with 
the original understanding as rests under such circumstances upon con- 
tracting parties who are not illiterate. 


C. S. Broapueap, W. M. Huzet, Altorneys for Respondent. 
Siru P. Gaur, A/torney for Appellant. 
THompson, J. 

This case was before this court on a former appeal (44 Mo. App., 
427). It was again tried before the judge sitting as a chancellor, and 
the court after hearing the evidence and taking the case under ad- 
visement until the next term rendered a judgment disposing of the 
whole case in favor of the plaintiff, by adjudging that he recover 
the amount secured by the policy with interest. In other words, 
“*Decision rendered, Dec. 1802, From Mo. Leg. News, Published by request. 
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the court proceeded upon the evidence adduced in support of the 
first count which was in the nature of a bill in equity to reform the 
policy, to adjudge that the policy be reformed and then proceeding 
to do complete justice, rendered an ordinary judgment at law on the 
policy, quod recuperet. This was contrary to the mode of procedure 
pointed out by this court on the former appeal ; but in the view we 
take of the case it will not be necessary for us to make it turn upon 
this question of procedure. It plainly appears that, applying the 
law to the conceded facts, the plaintiff is not entitled to recover on 
either or both counts. The grounds on which a reformation of the 
policy was sought for under the first count were, that a soliciting 
agent of the defendant had presented himself to the plaintiff and 
had persuaded the plaintiff to make the usual written application 
for the policy ; that the plaintiff was unable to read and write; that 
the defendant’s soliciting agent thereupon undertook to fill out the 
application for him ; that this soliciting agent, either through mis- 
take or fraud, filled out the application so as to state several mate- 
rial facts differently from the manner in which the plaintiff stated 
them to him, and from the real truth. One of these facts was that 
the dwelling-house, which was the subject of the insurance was oc- 
cupied by a tenant as a private dwelling, whereas in point of fact it 
was unoccupied at the time, though subsequently occupied by a 
tenant as a private dwelling. The plaintiff's evidence was to the 
effect that the soliciting agent of the defendant who thus errone- 
ously or falsely filled out this clause of the application, represented 
to him that the policy would contain a thirty-day clause, applicable 
to premises which were rented to tenants ; that is to say, a clause 
permitting such premises to be unoccupied for a period not to ex- 
ceed thirty days pending a change of tenants. In pursuance of the 
application, as made and delivered to the agent of the company at 
Montgomery City, a policy was drawn up and sent to the plaintiff 
by mail. This policy did not contain any such thirty-day clause 
as above described, but it did contain this clause of the application 
endorsed upon the back of it, with this preliminary statement: “The 
following questions and answers are taken from the application, 
signed by the assured and referred to in the within policy, and are 
the assured’s warranty and made a part of the contract of the insur- 
ance .... ‘It is occupied by tenant as a private dwelling.’” The 
policy on its face contained this clause: “ By the acceptance of this 
policy the insured covenants that the application shall be and form 
a part hereof, and a warranty by the assured, and the company shall 
not be bound by any act or statement made to or by any agent, un- 
less inserted in this contract.” Another clause of the policy was as 
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follows: “If said building or either of them, now is or shall become 
vacant or unoccupied . .. . then and in every case this policy shall 
be absolutely void.” The policy bore date the 8th day of January, 
1886, and insured the dwelling house in the sum of $700 for the 
term of five years in consideration of a note for $14.00 given by the 
plaintiff, which it is admitted was paid. It is conceded that the 
premises were vacant when the application was made, thus reciting 
that they were occupied by a tenant as a dwelling house. It is also 
conceded that, although they had been subsequently occupied they 
were in fact vacant at the time when the house was destroyed by 
fire. This was admitted in two letters written by the attorneys of 
the plaintiff to the defendant, in which they demanded a settlement 
of the loss, and is admitted by the plaintiff in his testimony, although 
he claims that he did not personally know that the tenant had 
moved out at the date of the fire. This fact, under the terms of the 
policy, renders it void. 

The dwelling house thus insured was destroyed by fire on the 
15th of March, 1887, more than fourteen months after the policy 
had been delivered to the plaintiff. During all this time the plain- 
tiff admits in his testimony that he kept the policy in his possession 
without examining its terms and conditions. During all this time 
the plaintiff had the policy in his possession containing these recitals 
in its body and indorsed on its back. Whatever fraud.or decep- 
tion may have been practiced upon him by the soliciting agent 
in filling out his answers to the questions in the application, by 
keeping the policy in his possession without examining, he, in in- 
tendment of law, accepted it as written and assented to its terms as 
constituting the contract, and the only contract, between him and 
the defendant. This is clearly shown by the decision of the supreme 
court in American Insurance Co. vs. Neiberger (74 Mo., 167), where 
a person who had taken out a policy of insurance and made a 
cash payment and given premium notes was sued on two of the 
premium notes and attempted to avoid his liability thereon on the 
ground that the agent of the company, who procured him to take 
out the insurance, represented to him that he would obtain for him 
a policy containing a clause providing for cancellation by the as- 
sured, whereas the policy delivered to him contained no such clause 
and was otherwise different from what the agent represented that 
it would be. But it appeared that the policy was issued on the 
25th of January, and that it was not rejected until the 10th of the 
following May. The court held that, by keeping it for this length 
of time without objection, he assented to its terms and thereby 
made it the contract between himself and the insurance company. 
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Mr. Justice Hough, in giving the opinion of the court, said: “If the 
written application had undertaken to set forth all the provisions 
which the policy to be issued should contain, of course both parties 
would be bound by it and parol evidence would be inadmissible to 
vary its terms. But when the application does not attempt to set 
forth all of the provisions which the policy to be issued must con- 
tain, and the agent, with or without authority, represents that the 
policy will contain certain stipulations which are not unlawful, then 
the policy must contain them, or the insured will not be bound to 
accept it. But in such case it will be the duty of the insured, when 
he receives the policy, promptly to examine the same, and if it does 
not contain the stipulations agreed upon, to at once notify the com- 
pany of such fact, and of his refusal to accept said policy. The pol- 
icy in this case was issued on the 25th day of January, 1875, and it 
was not rejected by the defendant until May 10th, 1875. If the 
policy was received by the defendant soon after the date on which 
it purports to have been issued, we think he waited too long to 
elect whether he would receive the policy without the stipulation in 
regard to cancellation, or refuse to accept it because it did not con- 
tain such stipulation. After such delay he will be deemed to have 
accepted the policy as issued:” Ibid, at p. 173. 

The case before us is a stronger case for the application of the 
principle thus laid down by the supreme court than was the case 
before that court ; for here the delay of the assured was more than 
four times as long as in that case, and what is more, henever exam- 
ined his policy until after the loss had taken place. It would be 
idle for insurance companies to attempt to protect themselves by 
any clauses in policies of insurance, if such clauses could be set aside 
after such a lapse of time and after the happening of a loss, upon 
parol evidence,—and not only this, but upon the contradicted parol 
evidence of the assured party alone. Such a doctrine would, as for- 
cibly argued by the counsel for the insurance company in this case, 
convert every policy of fire insurance into a promissory note of the 
insurance company defeasible in case the insured property should 
not happen to burn down. Nor does the fact thatthe plaintiff could 
not read take this case out of this principle. His wife could read ; 
his daughter could read ; his neighbors could read ; his lawyers 
could read and the same duty rested upon him of informing him- 
self seasonably whether or not the provisions of the contract as exe- 
cuted and delivered to him complied with the original understand- 
ing as rests under such circumstances upon contracting parties who 
are not illiterate. 
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It thus appears that, upon the contract subsisting between the 
parties and upon the undisputed evidence, the plaintiff is not en- 
titled to recover in this case, and the judgment must accordingly be 
reversed. It is so ordered, with the concurrence of all the judges. 


Ge 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


InsuraBLE InrEeREst oF AGENTS IN VESSEL. 


In the case of China Mutual Ins. Co. vs. Ward, decided by the 
United States Circuit Court of Appeals, in New York, February 9, 
1894, the general agent of a vessel-owner authorized to sell, man- 
age, direct, charter, or freight the vessel, procured a policy covering 
his interest in advances and disbursements. It was held that he 
had no interest which would sustain the insurance. The court said: 
We cannot discover that the plaintiffs had any interest in the vessel 
in the nature of a security for their advances, or that they occupied 
any relation towards the subject matter of the insurance other than 
that of a general creditor of the owner. A ship’s husband does not 
have a maritime lien upon the vessel for the advances made in the 
course of his agency for the owners, in the absence of an express con- 
tract with them to that effect, or of peculiar circumstances from 
which such a contract should be implied. Presumptively, he relies 
upon the credit of the owners: The Larch, 2 Curt., 427; The Sarah 
J. Weed, 2 Low., 555; White vs. The Americus, 19 Fed., 848; The 
Raleigh, 32 Fed., 633; The Esteban de Antunano, 31, Fed., 920. The 
power of attorney did not effect an hypothecation, or give the plain- 
tiffs an equitable lien upon the vessel. It was not coupled with an 
interest, or given as security to the plaintifts, but was merely a naked 
power, revocable by the principal at any time: Hunt vs. Rousma- 
nier, 8 Wheat., 174; Hartley’s Appeal, 53 Pa. St., 212; Walker vs. 
Denison, 86 Ill., 142; Barr vs. Schroder, 32 Cal., 609; Attrill vs. Pat- 
terson, 58 Md., 226. It did not confer upon them the right to sell 
the vessel for their own benefit, and any authority exercised under 
it would have been, in law, the act of the owner, and exercised solely 
for his benefit. 
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SUPREME COURT OF IOWA. 


LIMBURG 
vs. 
GERMAN FIRE INS. CO., or Peorta.* 


The policy was on a store building, and provided that it should be void if it 
became vacant and so remained for more than ten days, whether intended 
tor o@cupancy by owner or tenant. The lease had expired and the tenant 
had removed all his property but a counter. No other property remained 
except some liquors stored by another party with consent of tenant during 
his lease, but without any apparent right thereafter or power of access. 


Held, That the provision was violated. 


The fact that the policy permitted repairs by mechanics during not more than 
fifteen days, and that it was being repaired, does not affect the case. 


[2 case of partial loss the measure of damages was limited to the amount 
shown to be the cost of repairs, and a verdict in excess should be set aside. 


James C. Davis, for Appellant. 
* J. F. Sarva, for Appellee. 
Kinng, J. 

1. Defendant company issued to plaintiff its policy of insurance 
or the sum of $500 on a frame store building in the city of Keokuk 
Iowa. The policy insured the property against loss by fire from 
September 4, 1890, to the 4th day of September, 1891. On March 
29, 1891, the property was partially destroyed by fire. Plaintiff 
brings this action to recover, claiming that the loss is total. Defend- 
ant pleads a provision in the policy that if the premises “ be or be- 
come vacant or unoccupied, and remain so for ten days,” the policy 
shall be void. It alleges that for more than ten days immedi- 
ately prior to the fire said premises had become and remained vacant 
and unoccupied. It also claims that the insured property was only 
damaged to the amount of $200. Other issues were presented, as to 
which no question is now made, and they need not be stated. 

2. The provision of the policy on which the defense is chiefly 
based is :— 


This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if a building herein described, whether intended 
for occupancy by owner or tenant, be or become vacant or unoccupied, and 
remain so for ten days. 


It becomes necessary, therefore, to determine when, in legal con- 
templation, a building may be said to be “vacant or unoccupied,” 
within the meaning of these words as used in the policy. At the 


*Decision rendered, Jan. 26, 1894. 
VoL. X XTII.—21. 
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outset it will be well to bear in mind that, in order to avoid liability 
under this clause of the policy, it is not incumbent on the defendant 
to show that both conditions existed for the ten days immediately 
preceding the fire. It is sufficient, under this provision of the policy, 
to defeat liability, if the building was either vacant or unoccupied 
for the required time, in the absence of other provisions indorsed 
upon or added to the policy. A learned writer has said that the 
words “ vacant and unoccupied ” are not synonymous; that “ vacant ” 
means empty of everything but air, and that “ unoccupied ” means 
that no one has the actual use or possession of the premises; and it 
is further said that the words must be construed with reference to 
the kind of structure or building insured: 1 May, Ins., § 249a. It 
occurs to us that these words must also be construed in view of the 
uses and purposes for which the building is adapted; that is, as to 
whether it is so built and arranged as to be used as a dwelling house, 
or a store building, or a schoolhouse, or a structure fitted and adapted 
for use for some other purpose. Webster defines “ vacant ” as being 
“deprived of its contents; not filled; empty.” The same authority 
defines “ occupy ” thus: “To take or hold possession of; or hold or 
keep for use; to possess.” Another detinition is: “To hold posses- 
sion; to be an occupant.” It is said that occupancy implies an actual 
use of a dwelling house as a dwelling place; that the insurer has a 
right, by the terms of such a policy, to the care and supervision 
which would be involved in such an occupancy: Bonenfant vs. In- 
surance Co., Mich.; Shackelton vs. Sun Fire Office, 55 Mich., 288; 
Ashworth vs. Insurance Co., 112 Mass., 422. Weidert vs. Insurance 
Co. (Or.) was a case of insurance of a dwelling house, where the 
policy contained a “vacant” or “unoccupied” clause. It ap- . 
peared that the plaintiff moved out of the house about March 20th; 
that on the next day one McNett moved in, and remained until the 
20th of June; and after that time, and up to the time of the fire, 
plaintiff or his hired man visited the house daily, and that some of 
the members of his family were at the house every day. It was held 
that the house was vacant and unoccupied. In Keith vs. Insurance 
Co. (10 Allen, 228), the court held that the fact that tools remained 
in a shop, and that it was visited daily by the son of the insured, did 
not constitute occupancy; that the policy contemplated some practi- 
cal use of the building. In Corrigan vs. Insurance Co. (122 Mass., 
298), the occupant of the house had moved out, leaving in it some 
of his furniture, and retaining the key; and the premises were held 
to be unoccupied. In Herrman vs. Insurance Co. (81 N. Y., 184), it 
was held that a dwelling house was unoccupied when no one lived 
in it; and in Herrman vs. Insurance Co. (85 N. Y., 163), the holding 
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was that occupancy contemplated the use of a house by human beings 
as their customary place of abode. In Cook vs. Insurance Co. (70 
Mo., 610), the insured had moved out of the house, leaving some 
furniture, and leaving a man in possession of the house, and to 
sleep therein. He abandoned it, and afterwards the house was 
burned, no one being then there. It was held that it was unoc- 
cupied. In Insurance Co. vs. Cherry (84 Va., 72), the premises 
insured consisted in part of a dwelling house. The evidence 
showed that.the insured had moved out of the house; that it was 
not in use, except that a party had put some fodder in the 
outbuildings; and the buildings were occasionally visited by a 
resident of the neighberhood, who had the key. The building was 
held to be vacant and unoccupied. In Halpin vs. Insurance Co, 
(N. Y. App.), it was held that a building used as a morocco factory, 
and which was unused for about six months prior to the fire, was 
unoccupied within the meaning and contemplation of the parties, 
even though all the machinery remained in the building, and it was 
closed and locked, and in the hands of the plaintiff's agent for rent, 
and he visited it frequently. The court said “ that to constitute 
occupancy of a building used for manufacturing purposes their must 
be some use or employment of the property. Its use as a place of 
storage merely is not sufficient. * * * The insurer has a right, by 
the terms of the policy, to the care and supervision which is involved 
in the use of the property contemplated by the parties at the time 
of entering into the contract.” In Insurance Co. vs. Kyle (Ind. Sup.) 
a tenant moved out of an insured dwelling house March 26th, after 
which one who had previously engaged the house made some repairs 
thereon, and kept in the house some planes, and on March 30th put 
some hay in the stable, and buried some potatoes on the premises, 
intending to move in on April lst. March 31st the house was de- 
stroyed by fire, and it was held that a policy conditioned against the 
premises becoming “vacant or unoccupied” was avoided. In In- 
surance Co. vs. Padiield (78 IIl., 169), it is said: “A fair construction 
of the language ‘ vacant and unoccupied ’ is that it should be with- 
out an occupant—without any person living init.” In Ashworth vs. 
Insurance Co. (112 Mass., 422), it is said: ‘‘ Occupancy, as applied to 
such buildings [dwelling house and barn], implies an actual use of 
the house as a dwelling place, and such use of the barn as is ordin- 
arily incident to a barn, belonging to an occupied house, or at 
least something more than a use of it for storage.” In Insurance 
Co. vs. Wells (42 Ohio St., 519), the tenant moved out with no in- 
tention of returning, leaving in the premises a barrel of corn anda 
coal-oil can. On the following night the building burned. It was 
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held that it was vacant or unoccupied. In Sleeper vs. Insurance Co. 
(56 N. H., 401), the occupant of the house removed to another town, 
taking his family, their wearing apparel, and part of their furniture. 
It was held that the building was vacant and unoccupied, even though 
he may have intended to return in eight or ten months, and left in 
the house a few articles not necessary for his present use. In Moore 
vs. Insurance Co. (64 N. H., 140), itis held that the premises were 
vacant and unoccupied where the occupant had removed therefrom, 
though a little furniture was left in the house; and it is also held that 
the terms “ vacancy ” and “ nonoccupancy” are used interchangeably, 
and as equivalent in meaning. In Dennison vs. Insurance Co. (52 
Iowa, 457), a building used as a boarding house and hotel, which 
had been vacated by a tenant, and stood awaiting another occupant, 
was held vacant and unoccupied. In Feshe vs. Insurance Co. (74 
Towa, 676), the tenant moved out of a dwelling house onSeptember 
26th, and it was burned October 1st following. The owner lived a 
mile and a half away, and spent a part of each intervening day in 
examining and cleaning the house, but did not sleep there nights. 
Her father, who lived near the insured premises, left an axe and 
grub hoe in the house at night; otherwise it was not occupied. It 
was held that to all intents and purposes the house was vacant and 
unoccupied. It was said: “ There was nothing left or placed in the 
house which indicated an intent to occupy it as a dwelling at any 
time. It is true it had been rented, and a tenant expected to take 
possession in about two weeks subsequent to the fire; but this is 
immaterial.” In Snyder vs. Insurance Co. (78 Iowa, 146), the tenant 
had moved everything out of the insured dwelling house except 
some trumpery—a box or barrel, a cross-cut saw, a pair of skates— 
and did not expect to return, and there was no evidence touching 
its future occupancy. The house was destroyed by fire the next 
morning. Carpenters had been at work repairing it. It was held 
vacant or unoccupied. In Sexton vs. Insurance Co. (69 Iowa, 99), 
the dwelling house had been vacated by the tenant about three 
months prior to the fire. He had left therein two or three jars, and 
two large four or five gallon jars, and a molasses keg and a table. 
It appears also that plaintiff had in the house some tools and other 
things. It was held that the articles in the house did not constitute 
an cecupancy, and that a verdict was properly directed for defendant. 

Appellee relies upon and cites many cases, among which we spe- 
cially refer to the following: McMurray vs. Insurance Co. (Iowa), 
was a case where a dwelling house was insured and it was claimed 
that the premises had become vacant and unoccupied. The facts 
were that the insured had been away for several months, working at 
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his trade. His wife and children were away temporarily on a visit 
to her parents. The house remained the home. None of the furni- 
ture had been removed. There was no intention to abandon it asa 
place of residence. The absence was for a temporary purpose only. 
In Eddy vs. Insurance Co. (70 Iowa, 472), the tenant had removed 
from the house on Tuesday. The fire occurred the following Friday. 
Plaintiff was residing in another house on another part of the farm; 
and on the morning after the tenant moved out plaintiff took posses- 
sion of the house, cleaned it, and prepared to move in. Before the 
fire plaintiff had in part moved in, had placed therein carpets, bedding 
and bedsteads, cans of fruit, chairs, pictures, mirrors, stoves, cloth- 
ing, dishes, and a table, and éxpected to be there to remain on Sat- 
urday; and it was held that the house was not vacant or unoccupied. 
In Doud vs. Insurance Co. (Pa. St.), the provision in the policy was, 
“if the premises insured be vacated.” The tenant moved out, and 
on the following day the owner was at the house all day, and then 
left, and began packing up preparatory to moving into the house 
herself, and in fact had placed some things in the house. She was 
held to be in possession, and that the house had not been vacated. 
Roe vs. Insurance Co. (Pa. St.), was like the Doud case in its facts. 
In Insurance Co. vs. Wood (Kan.), it was claimed that the house was 
unoccupied within the meaning of the policy. The jury found that 
the plaintiff's family was residing in the house at the time it was 
burned, but was temporarily absent. The evidence showed that the 
household goods were all in the house; that some of them had been 
packed; that plaintiff stayed in the house every night until five days 
before the fire, and thereafter slept at another place, because he was 
ill; that he was at the house every day up to the day of the fire. 
The court, while expressing doubts as to whether the building was 
occupied, held that, as the jury had so found, and there was evidence 
to sustain their finding, it would not disturb the verdict. In Insur- 
ance Co. vs. Brockway (IIl.), the property was a building occupied 
by the assured as a dwelling and storeroom. The policy contained 
a provision like that in the case at bar. The insured ceased to oc- 
cupy the dwelling part of the building, but did occupy the store up 
to the time of the fire. The company contended that a failure to 
occupy the whole building avoided the policy. The court held that 
the occupancy of the store portion of the building was an occupancy 
under the terms of the policy. In Insurance vs. Race (IIl.), the court 
held that by reason of special provisions in the policy the trustee 
therein mentioned, or the mortgagee, was not affected by a violation 
of the conditions of the policy by the assured as to nonoccupancy; 
and, further, as the proceeding was in equity, which will not enforce 
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a penalty or forfeiture, that the company must show that the vacancy 
or nonoccupancy in some degree contributed towards causing the 
fire. In Insurance Co. vs. Race (IIl.), the insured had moved furni- 
ture in the house, and from that and other circumstances the court 
held it was not vacant and unoccupied. 

It will be observed that few if any of the cases relied upon by 
appellee sustain his contention that the premises in controversy 
were occupied within the meaning of that word as used in policies 
of insurance. Facts touching vacancy or occupany differ in each 
case presented; hence each case must be determined upon its own 
peculiar facts. It must be conceded also that the decisions of courts 
are not always in harmony where the facts are substantially the 
same. It will serve no useful purpose to further review the author- 
ities. From them may be deduced certain rules or principles ap- 
plicable to cases like that at bar. We must, in construing the mean- 
ing of the words, “be or become vacant or unoccupied,” have in 
view not only the technical meaning of the words, but the uses for 
which the property is adapted, which must have been in contempla- 
tion of the parties when they entered into the contract. Again, mere 
use of a store building as a place in which a few articles may be left, 
no business being carried on therein, and the premises not being so 
used as to in any wise insure for them the care, watchfulness, and 
protection from danger to exposure to fire which must have been in 
contemplation of the parties to the contract, in view of the adaptabil- 
ity of the building for certain uses only, cannot be deemed an occu- 
pancy. To prevent a policy from being avoided for vacancy or un- 
occupancy in such a case, the use and occupancy must be of such a 
character as ordinarily pertains to a building adapted for such pur- 
poses. A mere storage of property therein, which does not involve the 
care and watchfulness which the policyholder owes to the insurer, will 
not suffice to constitute occupancy. The undisputed facts in the 
case at bar are that the insured property was a two-story building, 
the lower story being adapted and used for a storeroom, with access 
therefrom to the story above. There was no means of access to the 
upper story except by going through the storeroom. When the 
policy issued, the building was occupied by one Reimbold as a ten- 
ant of the plaintiff. He had a cigar store in the front part of the 
building downstairs, and a cigar manufactory in the rear part.. 
There were two rooms upstairs which seem to have been but little used 
by the tenant. His lease expired on March 11, 1891. He moved his 
stock out of the building on March 7th, and on the same day he had 
his government license transferred to permit his carrying on busi- 
ness in the building to which he had moved. He had a policy of 
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insurance upon his stock and tools used in his business. This he had 
properly transferred on March 6th. When he moved out on March 
7th he left in the building one counter, which he did not intend to 
move, but wanted to sell, some shelving, and some leaf tobacco in 
an upper room. All these articles he had taken from the building 
prior to March 20th, except the counter, and he thinks he had them 
all out, except the counter, before the 18th of March. The counter 
remained in the building, and was burned. The fire occurred on 
March 29th. The tenant, when he went out, or at least by March 
11th, gave one key to the building to the agent of the insured, and 
retained the other. He retained the key so that he might show in- 
tending purchasers the counter which he had left there. He exer- 
cised no control over the property after his lease expired. During 
the continuance of his tenancy he had given one Masterson, a sa- 
loon keeper, the right to store some liquors in one of the upper 
rooms, for which Masterson was to pay him two dollars per month. 
He had given Masterson no authority to thus use the upper room 
after his own lease expired. Masterson’s place of business was two 
or three doors from this building. He never used any part of this 
building as a storeroom to do business in. He simply kept a few 
bottles of liquor upstairs there, and, as he needed a fresh supply in 
his saloon, he would come there and get it. He did not come there 
frequently, only occasionally. He had in the building, within ten 
days before the fire, one or two bottles of brandy, one or two jugs 
of whisky, some bottles of whisky, and a couple of boxes of wine, and 
some bottles. It does not appear that Masterson had any key to the 
building after March 11th, or that he was allowed any means of ac- 
cess to his goods. He had no lease from the plaintiff. He was not 
thus occupying or using this upper room; after the tenant moved 
out, by reason of any arrangement with plaintiff, so far as the record 
shows. Nor does it appear that his use of this room was known to 
plaintiff. Plaintiff's agent had rented the building to a new tenant, 
who was to move in on March 18th, but failed to do so. At the time 
of the fire there was no certainty as to when, if at all, the building 
would be occupied. Certain repairs had been made in anticipation 
of the occupancy of the tenant who was to move in, and failed to do 
so. Plaintiff's agent testified that at the time of the fire plaintiff 
was not in any way occupying the building, and had no tenant in 
there. Plaintiff's agent was frequently in the storeroom, painting 
and papering and scrubbing it out, prior to the fire. Do these facts 
show occupancy? We think not. The tenant who was to occupy 
more than ten days prior to the fire had failed to come. No other 
tenant had been found. The premises were not used for the purpose 
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of carrying on business therein for more than fifteen days preceding 
the fire. They stood awaiting a tenant. There is nothing to show 
that plaintiff would ever be able to rent the premises. There was 
absolutely no use made of the building whatever for the ten days 
preceding the fire, except that the counter of the late tenant was in 
there, and the Masterson liquors, before mentioned. The parties, 
when they entered into the contract of insurance, did not comtem- 
’ plate that the property would be treated as occupied if an outgoing 
tenant left an old counter in the building, nor if some one unknown 
to plaintiff stored a few bottles of liquor there. Such use, if it can 
be dignified into a use, of the building, insured to it practically no 
care and protection whatever. Such a use, to our minds, falls far 
short of a compliance with the terms of the contract. That contem- 
plated the use incident to a store, and such a use would carry with 
it a large degree of protection to the property, which was not essential 
or possible under the facts as they appear here. The buiiding was 
vacant or unoccupied for more than ten days prior to the fire. 
Counsel for appellee seem to think that to hold the parties to the 
contract which they have voluntarily entered into, and in the ab- 
sence of fraud, is technical. We cannot change or ignore the agree- 
ment of the parties. We cannot make a new one for them, but we 
must construe their agreement as we find it. 

3. Appellee contends that, as the policy provides that mechanics 
may be employed in the building, altering or repairing it, for not 
more than fifteen days at any one time, and it was being repaired, 
that should be considered as an occupancy within the terms of the 
policy. We do not think so. The repairs might be made while the 
building was occupied. Again, it is not shown that these repairs 
continued up to within ten days before the fire. The provision of 
the policy does not indicate that it was in the contemplation of the 
parties that there should be no occupancy of the premises while re- 
pairs were being made. As the point is not pressed with any ap- 
parent confidence, we need give it no further consideration. 

4. Under the instructions of the court the jury should have found 
for the defendant. Indeed, under the undisputed facts, there was 
no such occupancy as the policy contemplated, and hence the court 
would have been justified in directing a verdict for the defendant. 

5. The jury were told by the court in an instruction that if they 
found that the building was not totally destroyed, and it could be 
repaired at an expense of $200 to $250, then plaintiffs damages 
would be limited to the amount it would have cost to repair said 
building, and put the same in as good condition as before the fire 
occurred, with 6 per cent interest per annum thereon. Under the 
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provisions of the policy this instruction was proper, and, whether it 
was so or not, the jury were bound to follow it. The undisputed 
evidence was that for $250 the building could have been made as 
good as it was before the fire. The jury disregarded the court’s 
instruction, and found for plaintiff for the full amount of the policy, 
with interest. The court should have set the verdict aside for the 
reasons given. Reversed. 


SUPREME COURT OF IOWA. 


MOORE 
v8. 


ORDER OF RAILWAY CONDUCTORS OF AMERICA.* 


The by-laws of a benevolent society provided that the policy should be for- 
feited if an assessment was not paid within sixty days after notice. 

Held, That, where death ensued within the sixty days, nonpayment did not 
forfeit the policy. 


Held, That in such case where overdue assessments had been received and no- 
tice of other assessments had been sent by the secretary, stating that he 
was instructed to receive overdue assessments in case of good health, for- 
feiture was waived in case of death from an accident while in good 
health, even though the sixty days had expired. 


Cuartes A. Crark, for Appellant. 
E. C. Herricr, for Appellee. 


Given, J. 

1. Among numerous facts admitted in the pleadings and in an 
agreed statement of facts are the following : The certificate sued 
upon makes the application upon which it was issued a part of the 
contract. In the application the assured agreed “ to make punctual 
payment of all dues and assessments, and to conform in every re- 
spect to the by-laws and rules and regulations now in force, or which 
may be lawfully adopted hereafter.” The by-laws provide as follows: 
“ Any member who fails to pay any assessment within sixty days 
from the date of the notice thereof shall forfeit his membership in 
the association, and all right to any benefit therein.” Assessments 
were duly made, and notices thereof given to the deceased, as fol- 
lows: Assessments 65, 66, and 67, October 1, 1886; assessments 68, 
69, and 70, November 1, 1886; assessments 71, 72, and 73, December 


*Decision rendered, Jan. 26, 1894. 
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1, 1886; assessments 74, 75, and 76, January 20, 1887; assessments 
77, 78, and 79, March 1, 1887; assessments 80, 81, and 82, April 1, 
1887. November 22, 1886, deceased remitted three dollars “for 
assessment numbered 68, 69, 70,” but which defendant applied to 
the payment of the previously unpaid assessments 65, 66, and 67. 
On December 23, 1886, deceased remitted three dollars “ for assess- 
ments number 71, 72, and 73,” which defendant applied to the pay- 
ment of 68, 69, and 70. On March 3, 1887, deceased remitted three 
dollars in payment of 77, 78, and 79. Defendant stamped the ex- 
hibit accompanying the remittance, “ Applied for previously unpaid 
assessments, $3.00 due,” and sent the same to deceased with second 
notices of assessments 71, 72, 73, 74, 75, and 76. The money thus 
paid was retained by the defendant, and never returned. All the 
assessments mentioned were duly and regularly made. The assured, 
while in good health, and free from injury, was run over by an engine 
April 20, 1887, which caused his instant death. The number of mem- 
bers in good standing was largely more than sufficient to yield asum 
in excess of the limit of the certificate, namely, $2,500. 

2. The first contention is whether the burden of proving non- 
payment of assessments is upon the appellant, or upon the appellee 
to prove payment. In the view we take of the case as shown in the 
pleadings, the question of payment or nonpayment of assessments 
is not involved. Appellant alleges nonpayment of assessments 74 to 
82, inclusive. The agreed statement of facts shows that the sixty 
days allowed for payment had not expired as to assessments 77 to 82 
at the time of the death of Mr. Moore. The agreement to pay assess- 
ments was by the assured alone,—“I agree to make punctual pay- 
ments,” etc. “ Any member who fails to pay any assessments within 
sixty days from the date of the first notices shall forfeit his mem- 
bership in the association, and all right to any benefit therein.” We 
think that a forfeiture cannot be based upon a failure to pay existing 
assessments not due at the time of the death of the assured. That 
such assessments may be a valid claim against the estate of the de- 
ceased, and may be deducted from the amount due on the certifi- 
cate, is not questioned in this case. We are of the opinion that fail- 
ure to pay assessments 77 to 82 was not, under the facts, ground for 
forfeiting the certificate. It follows that the only assessments re- 
maining to be considered are 74, 75, and 76. Referring to the reply, 
we see that in the second division appellee alleges a waiver as to 
these assessments, and in the third division a payment of 77, 78, and 
79. Said third division is somewhat complicated. It commences by 
saying, “ And for a further defense to said alleged forfeiture for non- 
payment of said assessments No. 74, 75, and 76,” and then states the 
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dates of the notices of 71 to 79, inclusive, and alleges that on March 
3, 1887, Mr. Moore sent three dollars, with written direction to ap- 
ply it on 77, 78, and 79; that the defendant wrongfully applied it on 
71, 72, and 73; and then says: “And the plaintiff alleges that the 
defendant had no right or authority to apply said money upon said 
assessments 71, 72, and 73; that the acceptance and retention of 
said money under the said written directions of said S. C. Moore to 
apply the same on said assessments 77, 78, and 79 constituted a pay- 
ment of said assessments, and a waiver on the part of the defendant 
of the failure, if such there were, to pay said assessments 71 to 76, 
inclusive; and the defendant is now barred and estopped by the said 
facts from claiming any forfeiture for the nonpayment of assess- 
ments 71 to 76, inclusive, or either of them.” Clearly thisis not an 
allegation of payment of assessments 74, 75, 76, but of 77, 78, and 
79. It is only a further plea of waiver as to 74, 75, and 76. It is not 
alleged, nor is there any evidence to show, that said remittance of 
March 3rd was applied or directed to be applied to assessments 74, 
75, and 76. The allegation is, and the evidence tends to show, that 
it was directed to be applied to 77, 78, and 79, and that it was ap- 
plied to 71, 72, and 73. Evidence was introduced tending to show 
that after assessments 56, 57, and 58 a change was made by appel- 
lant in the manner of keeping accounts, and that said assessments 
56, 57, and 58 were omitted, to be carried forward against assured. 
That Mr. Daniels, secretary of the appellant company, paid said 
assessments on his own motion, rather than to explain the omission; 
and afterwards reimbursed himself from a remittance made to pay a 
subsequent assessment, without informing the assured. It is claimed 
that this payment was a satisfaction of 56, 57, and 58, and that, ap- 
plying the subsequent remittances, they were sufficient to cover all 
subsequent assessments, including 74, 75, and 76. It is sufficient to 
say that no such claim is made in the reply, and, if it had been, we 
are inclined to think that, as Mr. Daniels made the payment of 56, 
57, and 58 without the request or knowledge of the assured, and to 
prevent a forfeiture of the certificate, he might properly reimburse 
himself from the next remittance; but as to this we express no opin- 
ion, as, under the pleadings, the question is notinvolved in the case. 
In view of the arguments, we have examined the pleadings with 
care as to this question of payment, and reach the conclusion that 
payment is not claimed as to any of the assessments in question ; 
that no claim of payment is made as to 74, 75, and 76; and that the 
failure to pay 77 to 82, inclusive, would not be ground for forfeiture. 
Therefore the question of payment, or of the burden of proof as to 
payment or nonpayment, is not involved in this case. The case, as 
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presented in the pleadings, stands upon the question whether there 
was a waiver of payment as to assessments 74, 75, and 76. 

3. We have seen that notices of assessments 74, 75, and 76 were 
dated January 20, 1887, and were not paid within the sixty days al- 
lowed, nor since, except by the tender made by plaintiff. Appellant 
had unquestioned right at and after the expiration of said sixty days 
to treat Mr. Moore’s membership as forfeited, unless it had waived 
thatright. If it did waive that right,it is now estopped from asserting 
it. “ Waiver is a voluntary relinquishment of some right which, but 
for such relinquishment, a party would have continued to enjoy. 
Voluntary choice, and not mere negligence, is the essence, though 
from negligence unexplained such election may be inferred. Waiver 
is a question of fact to be determined from declarations and acts or 
from forbearance to act.” And. Law. Dic. “Waiver.” A waiver may 
exist regardless of the intention of the insurer, as when its acts and 
declarations or forbearance to act gives the insured reason to believe 
that the right to a forfeiture has been waived. In the case of Tobin 
vs. Aid Society (72 Iowa, 261), it is said, quoting from May on In- 
surance: “It is not the intention of the insurer, but the effect upon 
insured, which gives vitality to the estoppel.” In Bailey vs. Associ- 
ation (71 Iowa, 689), it is said: “ The defendant received and held 
the money until after the death of the deceased, and he had a right 
to regard the contract as in force, regardless of any intention of the 
defendant to the contrary.” We are.to inquire, therefore, whether, 
from the declarations and acts or forbearance to act of the defend- 
ant, Mr. Moore had a right to regard his contract of insurance as in 
full force up to the time of his death. The facts mainly relied upon 
as showing not only an intention on the part of the appellant to con- 
tinue the contract, but that warranted the assured in believing that 
the contract was continued in full force, are briefly these: Mr. Moore 
became a member August 23, 1885, and, as we have seen, 82 assess- 
ments were made against him. As to 76 of these, the sixty days for 
paymént had expired before his death. Assessments. 56, 57, and 58 
were never paid, except by Mr. Daniels, as heretofore stated. 59, 
60, and 61 were not paid until one day after the expiration of the 
sixty days, and 71, 72, and 73, if at all, not until about thirty days 
after. Notwithstanding these failures to pay within the sixty days, 
appellant continued to make assessments against Mr. Moore, to send 
him notices thereof, to receive payment thereon, both before and 
after sixty days, and in every respect to treat him as a member of the 
association. With the notices of assessments 77, 78, and 79, dated 
March 1, 1887, appellant’s secretary inclosed to Mr. Moore the fol- 
lowing: “ This explains how you can be reinstated after forfeiting 
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your membership: As members occasionally forfeit their member- 
ship unintentionally, and remit soon after the time has expired, the 
insurance committee has instructed me to accept remittances re- 
ceived after the expiration of the sixty-days’ limit if received before 
the certificate number has been filled, but that in each case it must 
be only on condition that the member is in good health, and free 
from injury. Thus any who are late, and have forfeited their mem- 
bership, may be reinstated by remitting within a reasonable time, if 
they are in good health, and free from injury, in accordance with 
the conditions above.” It is true the sixty days for payment of 
assessments 74, 75, and 76 hed not expired when notices of 77, 78, 
and 79 were sent, and that the sending of these notices does not in- 
dicate a waiver as to 74, 75, and 76. It is equally true that this cir- 
cular was intended to apply to 74, 75, and 76. Surely the assured 
might understand therefrom that, instead of being required to pay 
assessments 74, 75, and 76 within the sixty days, he might pay them 
upon the terms stated in this circular. While we might hesitate to 
find that the general course of business between the appellant and 
deceased was such as to establish the waiver alleged, we are, with 
this circular before us, without doubt upon that question. The in- 
formation containel therein was transmitted to the assured before 
the expiration of the time for paying assessments 74, 75, and 76. It 
clearly indicates an intention upon the part of the appellant not to 
forfeit for failure to pay at the expiration of the sixty days, and gave 
to the assured the right to believe that the contract would be con- 
tinued in force for a reasonable time, even though he did not pay 
within the sixty days, if he was in good health, and free from injury, 
at the time of payment. Upon this subject, see Loughridge vs. Asso- 
ciation, 84 Iowa, 141. It will be noticed that the acts relied upon 
as showing # waiver are those of the insurance company as indicated 
in said circular and of the secretary of the appellant company. 
Appellant contends that neither of these had authority to alter or 
change the by-laws; that under the by-laws a forfeiture followed 
from a failure to pay, and that there was no authority in the com- 
mittee or secretary to reinstate upon any terms. A large number 
of authorities are cited that go far to sustain this claim, but we think 
that the contention is fully answered in the case of Loughridge, 
supra. In that case the by-laws authorize the secretary to keep the 
records, accounts, and seal of the company, conduct the correspond- 
ence, collect moneys due, countersign certificates, and to make assess- 
ments, records, and communications; also, to notify members of 
assessments, to bank the funds at the close of each day’s business; 
balance his cash account, turn over the balance to the treasurer, 
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“and perform such other duties as the directors deem necessary.” 
The by-laws of appellant provide that “the insurance committee 
shall be the executive head of the association,” and then follow cer- 
tain specified powers. They also provide that the grand secretary 
shall keep a record of the business, the register of members, hold in 
trust funds of the association for claims approved, pay the same on 
approval, submit an annual report, exhibit vouchers for expendi- 
tures, and that his books shall be subject to inspection by any mem- 
ber of the insurance committee, or any person appointed by them. 
It will be noticed that as to the question under consideration these 
by-laws are not materially different. In the case of Loughridge, 
supra, this court said: “It cannot be doubted that it was competent 
for the defendant to waive the forfeiture on account of the nonper- 
formance of the conditions of the policy. Such waiver'could have 
been made by the secretary, as clearly appears by the consideration 
of the eighteenth section of the by-laws quoted above.” Whatever 
the holding may be elsewhere, the rule in this state is that, if the 
secretary or other executive officer of an association like this gives 
the assured reason to believe that the right of forfeiture has been 
waived, the association is bound by their acts. 

Other questions discussed are disposed of in those that we have 
considered. We are in no doubt but that if Mr. Moore, being in 
good health, and free from injury, had, immediately previous to his 
death, offered payment of the assessments unpaid, it would have 
been received by the defendant without question, and Mr. Moore 
continued in membership, as had been done in the past, notwith- 
standing his previous failures. It follows from our conclusions that 
the decree of the district court must be affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


SILK 
v8. 


MUTUAL RESERVE FUND LIFE ASS’N.* 


Where a release has been obtained from the beneficiary by fraudulent repre- 
sentations of the agent who showed a fictitious letter from the physician 
as to cause of death, and false representations, and stating that there could 
be no recovery, such release may be impeached. 

Where the company accepted an assessment after receipt of a letter from in- 
sured correcting statements of the medical examiner in the application, 
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whose errors she had discovered, and informing the company that she had 
consulted a doctor for heart failure while the examiner had stated she was 
sound, such acceptance is a waiver of objections to the application. 


W. S. Price, for Appellant. 

WeEnve.t P. Bowman, for Appellee, 

The defense was (1) a release from plaintiff, (2) breach of war- 
ranty by insured in certain statements denying that she had ever 
had any disease of the heart, or had consulted a physician regard- 
ing her health within the past five years. Mrs. Gleason herself wrote 
a letter to the association, dated January 22, 1891, two months after 
the policy was issued, which was received at their office in New York, 
January 25th, in which she says :— 

In looking over one of your blank applications recently, I notice a few ques- 
tions that the doctor had not put to me that I remember of. They are as fol- 
lows, and I will give the correct answers :—‘“‘ Have you at any time consulted 
a physician? Answer. Yes. Where? Worcester, Massachusetts. When? 
Last May, 1889. His name I don’t remember. For what ailment? Heart 
failure.” I was directed by one of the employes to make this out and send it 
in, and that it would be appended to my application. I entered for two thous- 
and the early part of November, 1889. Number of policy I don’t know. Please 
attend to this. 


February, 12, 1891, Mrs. Gleason was found in bed in her room in 
the Clarendon Hotel, unconscious. Dr. Rae, who was called in, and 
endeavored for three hours to restore her to consciousness, finding 
that she did not respond to any treatment, had her removed to the 
Brooklyn Hospital, where she died two hours later. Her case was 
diagnosed at the hospital by Dr. Kimball who treated her for heart 
and kidney disease and for general collapse. In his opinion asthenia 
was the immediate cause of her death. A post-mortem examination 
was made by Dr. Belcher at the hospital. He testified that the cause 
of death was chronic disease of the kidneys, associated with the 
heart,—a lesion. In the afternoon of the day of Mrs. Gleason’s 
death, Mary Silk, the beneficiary, called at the office of Mr. Wray, 
the agent of the association, in Philadelphia, who had also been Mrs. 
Gleason’s man of business and adviser, and paid him $4.40 as an 
assessment on this policy, neither she nor he being at that time 
aware of the death of the insured. Soon after, Mr. Wray, having 
been informed that questions in the application for insurance had 
been untruely answered, communicated that fact to Mary Silk, and 
proceeded to enter into negotiations with her to get the policy back. 
March 23, 1891, she surrendered the policy, signing a receipt on the 
back of it for one dollar in full of all claims thereunder, and stating 
that she thereby canceled and returned the policy; and on the same 
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day she executed and acknowledged a formal release of all her claims 
under the policy. The release recites the falsity of the answers in 
the application. Mr. Wray testified that he paid her that dollar, 
which Mary Silk denied, though she had twice receipted for it; and, 
in addition to this, both Wray and his clerk,Fernandez, testified to the 
repayment to her of the $4.40 which she had paid on February 12th, 
and which was forfeited to the association by the conditions of the 
policy. Mary Silk denied the receipt of this money in cash, but 
testified that Wray then entered a credit of it to her against certain 
larger indebtedness of hers to him, and afterwards, upon a full set- 
tlement between them, made that an item in footing up the account. 

The court charged as follows :—Gentlemen of the Jury: The 
first thing in this case which presents itself prominently 1s the fact 
of this release. There is no doubt that if the lady executed this re- 
lease, without any fraud or misrepresentation, it is the end of the 
case. This paper which she signed appears to have been prepared 
with great care, and you have heard the learned counsel explain 
about the binding character and nature of it. That is the highest 
and most solemn instrument known to the law. That, while a re- 
ceipt can be explained, and a contract without consideration can be 
avoided, yet the signing of such a paper as this imports considera- 
tion, and therefore the usual defense to matters of that sort cannot 
be taken. There is no evidence whatever that the peculiar nature 
of this paper was described to this lady when she signed it. There 
is no pretense that she was told that it was a paper incapable of 
subsequent explanation, or that it was so serious a paper as the 
learned counsel now represent it to be. In regard to the question 
of fraud on this occasion, the testimony of this lady, as taken down 
by the stenographer, is that she went to Mr. Wray’s office, and Mr. 
Wray said very suddenly, “ Miss Silk, they won’t pay the policy.” I 
said, “Why not?” “Because,” he said, “ your sister died of heart 
disease.” I said, “The doctor did not tell me so.” “ Well,” he says, 
‘here is the doctor’s letter, in which he states that previous to her 
being insured she had been treated for heart disease.” Taking up 
the doctor’s letter and reading it to me, at the conclusion he said, 
“ There, you see, the doctor’s testimony is that your sister died of 
heart disease.” ‘ Now,” he said, “ under those two papers you have 
no possible claim to this money.” Now, if there was any such letter 
as that in existence, aud it was read to this lady as if it were in ex- 
istence, it is difficult to see what can be a more palpable fraud than 
that. On the faith of those two letters she alleges that she signed 
this release. It is true that Mr. Wray denied that this took place. 
Of course, if you believe him, and discredit her, what I have said 





1894.] Silk vs. Mutual Reserve Fund Life Ass'n. 337 


would have no application ; but if you believe her, and do not be- 
lieve him, that the fraudulent letter was read to this lady, and which 
has not been produced, and as to which there is no evidence of its 
existence, by which she was induced to sign this paper, it is a fraud 
pure and simple, and it avoids, in my opinion, that release. If you 
should find that this release was a valid release, obtained in proper 
manner, of course, as I have said, that is the end of the case; you 
need go no further. If, however, you believe that this release was 
improperly obtained, and disregard it altogether, then you would 
have to consider the case on the grounds on which it has been pre- 
sented to you. There is no denial that the policy was given, and as 
to the regularity of that there is no question. The defense is that 
at the time she was asked certain questigns she made answers that 
were not true, and that these were warranted by her signing this 
paper to be true; and if they were false she has no right to recover. 
The certificate of the physician of the company at the time gives 
her a clean bill of healih. He examined her, and he testified to 
nothing which would have any tendency to invalidate that; and I 
believe the doctor’s certificate at the time of death seems to attribute 
it more to kidney disease and other matters than to a disease of the 
heart; but the question would be, not what she died of, but the 
truth of the assertion that she made at the time she was insured. 
Now, a letter has been produced from this lady herself, and it appears 
that after she was insured, on reading over those numerous provis- 
ions of the policy, she came to the conclusion, and so writes, that 
“some of the questions were not put to me, that I remember of,” 
at the time of making the answers which she signed. She then says 
that at a certain time, a year and a half ago, she had been treated for 
heart trouble by some physician. Now, the assessment had been 
made on the 2d of February, and they received this letter on the 23d 
of January from this lady, giving them that information, and on the 
12th of February she paid this assessment. So that the company, 
being aware of this fact on the 23d of January, sent out their assess- 
ment on the 2d of February, and received the assessment from this 
lady on the 12th of February. One would naturally infer from that 
they waived the question which she had raised. This was a year 
and a half before, and these questions have been so numerous, and 
‘ cover so much ground, that they may have chosen to consider that 
that was nervousness on the part of this woman, and not worthy of 
consideration; and it is therefore urged by the plaintiff in this case 
that, when they were informed of it, it was their duty at once to tell 
this woman that that was the end of this policy. They had no bus- 


iness to keep it for all that length of time, and subsequently, when 
VoL, XXIII.—22. 
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this woman died, to bring this fact up against the person for whose 
benefit the policy was taken out. Now, the learned counsel, in com- 
menting upon that say :—‘‘ Why, it was necessary to investigate this 
subject ; that was a short time to investigate it, and they were bound 
to investigate it.” Well, but what investigation is necessary when 
the person himself tells you of the fact? Of course, if somebody 
else had sent word to the company that this woman had been treated 
for heart disease two or three years ago, or a year and a half ago, 
then you would naturally say: “ Well, that was no evidence on which 
this company could act. That was a mere statement, and they would 
have to examine into that, and have to give the woman a chance to 
be heard, and therefore that would naturally account for their back- 
wardness in informing her of the fact.” But where they put it on the 
ground that the woman herself wrote this letter, telling them that, 
what was there for them to investigate? She was the person affected 
by it. It was against her interests, and she herself writes this letter 
tothem. Therefore, what reason for hesitation could they possibly 
have had for not informing this woman instantly that that was the 
end of her policy,—* We have received your letter, and that is the 
end of your policy.” But they did not do so, but continued it, and 
allowed her to die in the belief that this policy wasvalid. Therefore 
the plaintiff contends that, even if they did not, that, having subse- 
quently made the assessment and received the money from her, that 
was the end of it, and they have no right to set it up now in this 
defense. At the time ofthe release it was alleged that they had paid 
this money back. _ They probably saw the force of this, and at the 
time of the release it is alleged they paid her this money back. That, 
however, she positively denies, and says they did not pay it to her 
at all ; neither did they pay her the one dollar consideration of this 
release. Therefore, gentlemen, I leave it to you to say whether this 
release was fairly and honestly obtained ; and, second, whether this 
letter informing them of this fact was not waived by them by their 
subsequent action. I decline the points presented by the defend- 
ants in this case. The points are as follows: (1) The falsity of Mrs. 
Gleason’s answers in her application is a sufficient legal cause for the 
defendant to enter into negotiations with a view to get the policy 
back ; and, as there appears no evidence of fraud used on the part 
of the defendant in procuring the release, the verdict should be for 
the defendant. (2) The evidence is uncontradicted that the $4.40 
repaid by the defendant to the plaintiff was not paid or tendered to 
the defendant before suit was brought, and hence your verdict 
should be for the defendant. (3) In the light of all the evidence in 
this case the verdict should be for the defendant. 
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Per Curiam. 

There was no error in refusing to affirm either of defendant’s three 
points recited in the specifications respectively. In effect, the affirm- 
ance of either would have been a withdrawal of the case from the 
jury, with binding instructions to render a verdict for the defendant. 
That would have been clear error. The evidence was quite sufficient 
to require submission of the case to the jury, and that was done in 
a clear, concise and adequate charge, in which their attention was 
fairly and impartially called to the questions of fact presented by the 
testimony. The verdict in favor of plaintiff was warranted by the 
evidence, and we find no error in the record, of which the defendant 
company has any just reason to complain. Judgment affirmed. 


SUPREME COURT OF MICHIGAN. 


HAMILTON 
v8. 


DWELLING HOUSE INS. CO.* 


The insured had contracted to sell the premises, a part of the contract price 


ad been paid, and the vendee had taken possession and made improve- 
ments. 


Held, That the insured was not the sole and unconditional owner. 
Held, That the company is estopped from setting up a policy provision re- 


garding sole and unconditional ownership, where the policy is issued with 
notice of a contract of sale. 


Hancuert, Stark & Hancuert, for Appellant. 
Duranp & Carton, for Appellee. 
Hooker, J. 

Plaintiff, being the owner in fee simple of lot 10, block B, a parcel 
of land in the city of Flint, contracted to sell the same to John W. 
Shearer by an instrument in writing dated June 16, 1888, for the 
sum of $450. Shearer took possession and made improvements, 
paid $75 of the contract price, besides interest, and occupied the 
premises at the time ofa fire, which consumed the dwelling thereon. 
The plaintiff had previously contracted the premises to one Giles, 
who had procured insurance upon the building from defendant’s 
agent, though in another company, which insurance was payable to 
the plaintiff as hisinterest might appear. This insurance being about 
to expire, Algoe, the agent, called upon Hamilton, the plaintiff, to 


* Decision rendered, Jan. 26, 1894. 
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see if he wanted to keep it insured. There was nothing to show 
that Algoe knew anything about the Shearer contract. Algoe testi- 
fied that Hamilton told him that the property was his, that it had 
come back to him from Giles, and to insure it in his (Hamilton’s) 
name. Hamilton testified that he thought that he told Algoe that 
he thought he had a contract out with some people, but they had 
not been in the place for a long time, and he thought that they had 
abandoned it, and he would have the policy made in his own name. 
The policy was dated October 20, 1890. One year's interest had 
been paid to him on June 18, 1890, and a like payment was made June 
16, 1891, by Shearer, who was in possession all of the time after his 
purchase. The fire occurred October 19, 1891. The policy was a 
* Michigan Standard ” policy, and contained the clause in relation 
to sole and unconditional ownership. This policy is in the form pre- 
scribed by the insurance policy commission under chapter 137, How. 
St. The eighth and ninth assignments of error are based upon the 
refusal of the court to direct a verdict for the defendant, upon the 
yrouna that the policy was void ab initio, because plaintiff's interest 
in the premises was a conditional, and not a sole, ownership. 

An elaborate and forcible argument is made by appellant’s counsel, 
based upon the decision of this court in the case of Clay, etc., Ins. 
Co. vs. Huron, etc., Manuf’g Co. (31, Mich., 346.) In this case the 
insurance company was sued upon a policy issued to the plaintiff. 
This policy described the property insured as “ their one-story frame 
salt block,” ete. It also contained the following, viz:— 

If the assured is not the sole and unconditional owner of the property in- 
sured or (if said property be a building) of the land on which such building 
stands, by a sole, unconditional, and entire ownership and title, and if not so 
expressed in the written portion of the policy, then, and in every such case, 
the policy shall be void. 

The company defended upon the ground that when the policy was 
issued the plaintiff was not the entire, sole, and unconditional owner 
of the property insured; aiso that the interest of the plaintiff was 
not expressed in the written portion of the policy, whereby they 
claim the policy to be void ab initio. This was upon the claim that 
at the time the policy was issued the premises were occupied by a 
vendee, who was the equitable owner under a land contract from 
plaintiff, fully paid; and the plaintiff had no interest inthe premises, 
except that of trustee of the naked legal title. Proof of these facts 
being excluded, the case was reversed by this court, which held that 
the clause describing the property conveyed no other idea than that 
of complete ownership by the insured, by a sole, unconditional, and 
entire ownership and title; that the proof offered would have shown 
Babcock (the vendee) to have had such a title as would have war- 
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ranted the statement in the policy that the property belonged to 
him; and that the plaintiffs could not be said to hold by a sole, un- 
conditional, and entire ownership and title when another has so com- 
plete a right and interest that he might be rightly considered an 
owner. The opinion adds: ‘“ The point appears too clear to justify 
elaborate discussion.” It is further said that each could not have 
an absolute interest held by a sole, unconditional, and entire owner- 
ship and title. Counsel contends that this case lays down the doc- 
trine that a vendee under a land contract may, under a policy sim- 
ilar to the Michigan policy, safely permit himself to be described as 
owner, so long as he makes no misrepresentations concerning the 
condition of the legal title, or of his interest. He strengthens his 
position by reference to several authorities which support the prop- 
osition that a vendee in a land contract cannot be said to be the sole 
and unconditional owner of the property contracted: Morris vs. 
Hoyt, 11 Mich., 9, at page 19; Converse vs. Blumrich, 14 Mich., 109; 
Clay, etc., Ins. Co. vs. Huron etc., Manuf’g. Co., 31 Mich., 357 ; In- 
surance Co. vs. Fogelman, 35 Mich., 482; Dupreau vs. Insurance 
Co., 76 Mich., 615; Hough vs. Insurance Co., 29 Conn., 10. In In- 
surance Co. vs. Fogelman (35 Mich., 482), it was held that a vendee 
had such an interest, though the contract was only in part performed 
by him, as would support a policy issued to him upon the express 
representation that he was the owner. He made no misrepresenta- 
tion as to the condition of the title, and the agent did not inquire. 
The court said that “he was the owner by equitable title, and the 
destruction was his risk. Nobody was under obligation to rebuild 
for him, and he could protect himself only by insurance.” It does 
not appear whether the clause involved here was a part of the 
policy or not. But in Dupreau vs. Insurance Co. (76 Mich., 615), 
the case arose upon the standard Michigan policy, which does 
contain it. The case was in other respects similar to the Fogelman 
case, and the court said : “He was in actual possession at the time 
of taking the policy, and equitably the owner in fee; and we think 
he may be said at that time to have been the entire, unconditional, 
and sole owner, within the meaning of the policy.” We may, there- 
fore, agree with counsel that.a vendee is, by these decisions, an 
owner under this clause, though the vendor may hold the legal title 
to insure performance of the contract. And it would seem to log- 
ically follow that the vendor is not such owner, and our attention is 
not called to any case where the vendor has been held to be such. 
There are, however, two decisions not cited by counsel for either 
party which should be discussed in connection with this case: The 
first is the case of Hoose vs. Insurance Co. (84 Mich., 309). Margaret 
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Hoose, the owner, conveyed the land by deed to Morgan, to secure 
$2,000, taking back a contract whereby he agreed to reconvey on 
payment of that sum with interest. Two years later she insured it 
as her property. Subsequently she surrendered her contract to 
Morgan, who at the same time executed a similar one to her daugh- 
ter, Maggie Hoose, who at the same time took an assignment of 
the policy of insurance from her mother, with the consent of the 
agent of the company. It was claimed by the company that the 
policy was void, because Margaret Hoose was not the sole and un- 
conditional owner of the building at the time she procured the 
insurance. The policy read as follows, viz: “Insure Mrs. Margaret 
Hoose to the amount of one thousand dollars on the two-story build- 
ing,” etc. The court held that in construing the clause referred to 
the whole policy should be taken together; that the object sought 
by the insured was to obtain indemnity against loss of her interest. 
If the company, which made the policy upon a verbal application, 
desired to know what interest it was insuring, it should have stated 
it in that part of the policy pertaining to the risk. It was the in- 
tention of the parties to issue a valid and binding contract of insur- 
aece, valid and binding from the time of acceptance of the same by 
the assured; and the court said that, “ to give any reasonable force 
and effect to this clause of the policy, it can only be held to apply 
to such changes as arise after the policy has been delivered and ac- 
cepted,in the ownership of the property, and not to an existing state 
or condition of the property at the time the policy was issued. It 
looks to the future for protection of the insurer, and not to the pres- 
ent, only so far as the preceding portion of the policy is violated by 
a misstatement or concealment: of any fact material to the risk.” The 
court remarks upon the fact that the policy was issued without stat- 
ing in the policy what her interest was, and holds that under the 
policy, construed with the proofs in the case, the defendant must 
have understood the condition of the title, and intended to insure 
whatever interest Mrs. Hoose had. It may be suggested in passing 
that Mrs. Hoose was at the time of insuring either a mortgagor or 
a vendee under the land contract and, in either event, under the 
decisions hereinbefore cited, might have been held to be the owner 
of the premises. The other case referred to is Hall vs. Insurance 
Co. (93 Mich., 184). The policy was issued to “J. C. Hough on his 
two-story frame dwelling.” It was a Michigan standard policy, made 
upon an oral application. At the time it was issued, Hough held as 
purchaser under a land contract, the price being partly paid. Soon 
after, Hough contracted in writing to sell the building insured, with 
a part of the premises upon which it stood, to Stevens, giving him 
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possession. Still later, Hough assigned his interest and the policy 
to Hall, and the agent of the company assented to the indorsement 
that the policy should be paid to Hall. In July, 1890, a few months 
after the assignment mentioned, Stevens was given notice to quit the 
premises, and that the contract was declared void, and the court 
finds that Stevens’ contract was void, and that he was a tenant 
holding over without permission. So that in this case, like the 
other, the plaintiff's assignor was, not only when the policy was 
issued, but at the time the action was brought, a vendee under a 
land contract, who as the court expressly states (page 189, 93 Mich.), 
had such an interest in the property insured as would support the 
recitation in the policy that it covered “ his two-story frame dwell- 
ing.” This clearly was within the rule of the cases cited. 

The differences between the Hoose Case and the present one are: 
(1) That in the former the premises were described as “the dwell- 
ing;” in this case, “his dwelling.” (2) That in the Hoose Case the 
policy issued to the owner, i. e., the mortgagor or vendee, while in 
this case it issued to the vendor in an existing contract of sale. The 
Hall Case differed from this in the latter particular only. It follows 
that the Hall Case differed from the Hoose Case in the first particu- 
lar. The Hoose Case, then, has not gone so far as to hold that the 
clause in question must necessarily have the construction given in 
all cases, but only where the circumstances show that the parties 
mutually intended to insure the interest of the applicant, whatever 
it may be; and, if the Hall Case seems to go further, it is upon the 
authority of the Hoose Case, which was supposed to involve “ precisely 
the same question.” But we think the Hall Case does not go to the 
extent contended for here, for it lays stress upon the fact that the 
insured had such an insurable interest as warranted the statement 
that it was his dwelling. By the express terms of this policy the 
company undertook to insure, not “the dwelling,” but “his dwell- 
ing.” At the time it was issued the plaintiff was not such owner as 
would support the statement that it was his, under a policy that was 
to be void if he was not the sole and unconditional owner. The circum- 
stances in the light of which the policy was to be construed do not 
justify usin saying that it was the intention of the insurer to insure 
such interest as the applicant might have. Under such a clause an 
insurer would have a right to understand that it was insuring the 
one who was the owner, not of an interest of some sort or other, such 
as that of a mortgage, but of the sole and unconditional title; and 
in such case it is a reasonable construction to say that the clause in 
question would refer to the existing condition of the title, and not 
alone to subsequent changes. But under the proofs it was a 
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question for the jury to determine whether the agent of the company 
insured the property understanding that the plaintiff “had a land 
contract out,” as testified by him. There is no reason why his in- 
terest was not insurable, and if it was done understandingly by the 
company it is estopped from denying its liability, under the settled 
law of this state. The judgment will be reversed, and a new trial 
ordered. The other justices concurred. 


COURT OF APPEALS OF KENTUCKY. 


COUADEAU 
vs. 


AMERICAN ACCIDENT CO., or LOUISVILLE.* 


The body of one insured under an accident policy was found in a river some 
time after his disappearance. It was shown that his disposition and cir- 
cumstances, and his mental condition at the time of disappearance, were 
such as opposed the idea of suicide. 


Held, That the presumption is in favor of accidental drowning rather than 
suicide. 


Held, That where the insured when last seen alive was under the influence 
of liquor, this will not sustain a nonsuit on the ground that he was 
drowned while drunk; the question is for the jury. 


Where objections to depositions were erroneously overruled, the court will 
not direct judgment on the verdict below which was overruled, but will 
order a new trial. 


O’Neat, Puetrs & Pryor and Koun, Barrp & Sreckert, for Appe!lunt. 
B. F. Buckner and Buuurrr & Suterp, for Appellee. 


Hazetriaa, J. 

Eugene Couadeau, the husband of the appellant, held an accident 
policy of insurance for $5,000 on his life in the appellee company. 
The petition of the appellant, filed in the Jefferson Court of Common 
Pleas, avers that on about the 14th day of March, 1890 (the exact 
time being unknown), her husband, through external, violent, and 
accidental means, fell into, or by some means got into, the Ohio River 
or canal, and was drowned. The answer consists of a denial of 
knowledge or information of any injury or accidental means causing 
death, or that the required notice of death and attending circum- 
stances had been given, and alleged the existence of one of the con- 
ditions operating under the terms of the policy to exempt the com- 


* Decision rendered, Feb. 3, 1894. 
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pany from liability, namely, that death happened to the insured 
while he was “under the influence of intoxicating drinks,” and that 
his death was “the result of his intoxicated condition.” On the first 
trial of the case, which occurred in November, 1891, it was shown 
by the appellant that the insured left his home for his place of 
business at the usual hour on the morning of March 14, 1890, in 
sound condition mentally and physically; that he was prosperous in 
business; and happy in his domestic relations; that he went through 
the day in his usual good humor and spirits, and was always of 
temperate and industrious habits; that, while not a “teetotaler,” he 
was never known to get drunk or under the influence of intoxicants, 
and was not so on the day in question; that, though he stated to his 
wife he would return at the usual hour, he had been missing for 
weeks, and his body was finally found in the river, without marks 
of violence on it, and with his watch and some money in his pockets: 
and a ring on his finger. It was shown that the deceased resided 
with his family, consisting of a wife and four children, at Nineteenth 
and Baird Streets, in the city of Louisville, and only a short distance 
from a canal, over which there was a bridge with low railings, and 
from the river, which. at the time mentioned, was very high, and 
covered the lowlands in the vicinity of the home of the deceased. 
The judgment of the coroner was that the deceased had come to his 
death from accidental drowning. The appellee introduced proof 
to the effect that the deceased was in the habit of spending his Sun- 
day evenings at Weber’s saloon, on Market Street, where, on the 
night of the 14th of March, he was first seen about 6 o’clock; that he 
remained there until about half past 12 o’clock, engaged in playing 
cards for the drinks, and became very drunk according to some of 
the proof, and moderately under the influence of liquor according 
to others; that before leaving the saloon he was assisted to a coupe, 
having first ascertained the price of his fare, and getting some money 
changed to pay the driver. He was driven to the corner at lower 
Nineteenth Street and helped out, where the driver testifies he left 
him alone, holding to a lamp-post in a helpless condition, not able 
to take care of himself, and at some distance from his residence. 
Upon this state of fact the jury, after proper instruction, found a 
verdict for the appellant for the amount of the policy, and judgment 
was accordingly rendered in her favor. Thereafter the court sus- 
tained the motion of the appellee for a new trial upon the sole 
ground that the verdict was “ contrary to the weight of the evidence;” 
the court saying that the proof was clear that “the deceased was 
under the influence of intoxicating liquor when drowned, which, 
under the policy and instructions, entitled the defendant to a 





346 Court of Appeals of Kentucky. [May, 


verdict.” A second trial was had in June, 1892, upon the same proof 
theretofore offered. It was, in fact merely formal, because the court 
had already reached the conclusion that the proof entitled the com- 
pany to a verdict. The jury were therefore peremptorily instructed 
to so find. 

It is the contention of the appellant that the court erred in grant- 
ing the new trial, and that therefore this court should reverse the 
judgment last rendered, with directions to enter the one rendered 
upon the first verdict. The appellee insists that the new trial was 
properly granted, and, there being no error in the last one, the judg- 
ment should be affirmed. It seems to be conceded that the burden 
of showing the death of the insured to have been the result of an 
accident was on the appellant, and of showing that the insured came 
to his death while under the influence of intoxicating drinks was on 
the appellee. That the first proposition was sufficiently established 
by the proof to require its submission to the jury seems reasonably 
clear. There is not a circumstance pointing, in the least degree, to 
the death of the insured by suicide, nor was there the slightest 
evidence of violence or foul play upon his body, even if such would 
prevent recovery under the contract. It can at least be said that it 
seems to be a case of accidental drowning, and comes up, therefore, to 
the requirements of the contract of insurance. In Trew vs. Assurance 
Co. (6 Hurl. & N., 838), Chief Justice Cockburn said: “It appears 
that the insured went to Brighton for recreation, and there is no 
reasons to suppose that he intended to commit suicide. He left his 
lodgings for the purpose of bathing. His clothes were found by the 
water side, but he himself was not afterwards seen. The body was 
found in the water a distance from where he went to bathe. * * * 
If they [the jury] found that he died in the water, they might 
reasonably presume that he died from drowning,”—and the nonsuit 
ordered by the judge below was held to be error. In Mallory vs. 
Insurance Co. (47 N. Y., 52) it was shown “that the insured disap- 
peared on Sunday evening, when he was seen walking on the rail- 
road track. The body was found in a creek which passed under the 
railroad through a culvert. A motion was made for a nonsuit on 
the ground that there was no evidence to go to the jury of death by 
accident; but this motion the court refused to allow, and left it to 
the jury to find whether death ensued by accident or not;” and on 
appeal it was held “ that the circumstances attending the finding of 
the body were sufficient to require a submission to the jury of the 
question whether the death of the insured was the result of accident 
‘or suicide, or of some cause not insured against.” Said the court, 
further: “It is true that the actual cause of death is not certainly 
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proved by the evidence of the case; but, when considered in connec- 
tion with the presumption that sane persons do not ordinarily com- 
mit acts the probable consequence of which will be self-destruction, 
it was sufficient to justify the inference that the deceased fell off, or 
was hurled off by a violent blow, from the culvert into the stream 
below, and was drowned.” It is settled law that “circumstances 
sufficient to support a verdict should be submitted to the jury,” and 
that “the plaintiff is not bound to prove his case so clearly that it 
excludes the possibility of any theory:” Allen vs. Willard, 57 Pa. 
St., 380; Whitney vs. Clifford, 57 Wis. 157. In Winspear vs. Insurance 
Co. (6 Q. B. Div., 42) it was said: ‘““When a manis found dead in the 
water, he may be presumed to have come to his death by drowning, 
and not by fits or otherwise.” The rule therefore seem to be that, 
where aman comes to his death by accidental drowning or by 
suicide, the presumption will be in favor of the accident, rather 
than in favor of the suicide: Mallory vs. Insurance Co., 1 Ins. 
L. J., 840. 

But yet, with all this, the case put by the appellee is not met; 
for, with the conclusion reached that the plaintiff had so made out 
a case of accidental drowning as to enable her to have it go to the 
jury, the question remains, did not the proof of the defendant so 
conclusively establish that the death of the insured happened while 
he was under the influence of intoxicating drinks as to require a 
nonsuit? In such case, when the plaintiff is held to have made out 
a case, the proof of the defendant, to entitle him to a nonsuit, must 
be conclusive,—must destroy and wholly eradicate the case of the 
plaintiff. Thus, if A sues B on a promissory note, and is met with 
an admittedly genuine receipt against it, the bar to recovery is com- 
plete. If the plaintiff first make out his case, it is not within the 
province of the court to take its consideration away from the jury 
on the proof of the defendant, unless such proof is in the nature of 
an absolute bar to the recovery. And now, while, in the case under 
consideration, the appellant fails to show the precise cause of the 
death of her husband, so, likewise, was the appellee unable to show 
his condition precisely at the time of his death; this, for the manifest 
-reason that there is not a particle of proof as to when he met his 
death. The circumstances, with all the sadly interesting features, 
are to be scrutinized by the jury. The body of this prosperous and 
contented man, once happily surrounded by wife and children, of 
temperate and industrious habits, of intelligent business fore- 
though, when last described in the proof in preparing for his convey- 
ance home, was found in the water. It is shown that on the night 
of the 14th of March, when last seen alive by any of the witnesses 
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in the case, he was under the influence of intoxicating liquors. 
The inference—the probability—may be strong that he was in that 
condition at the time he met his death, but certain it is that the 
proof is silent on that supreme question. We know the dead body 
was found in the water; that it bore the evidence of an accidental 
drowning; that the presumption, without such evidence, is in favor 
of the conclusion that death was accidental, rather than intentional; 
but we do not know that at the time of the accident, the unfortunate 
victim was under the influence of intoxicating liquors. The case 
should therefore be heard and determined by the jury. 

There is a question as to the competency of the proof offered by 
the appellee on the condition of the deceased on the night of March 
14th. The proof was in the form of depositions when the witnesses 
resided within 20 miles of the court house. It can hardly be told 
whether the exceptions were filed before or after the commencement 
of the trial. We are inclined to think they are shown to have been 
filed before, and, if so, they should have been sustained; and, if 
sustained, then there is no evidence whatever in support of the 
defense that the insured was intoxicated or under the influence of 
liquors at the time of his death. For this reason it is insisted that 
this court should act in the case as if the depositions had not been 
read, and enter the first judgment. But manifestly, as forcibly put 
by council for the appellee, “if the court committed an error in 
overruling the exceptions to the depositions, and the defendant went 
to trial upon the supposition that the court was correct in its rul- 
ings, and this court should decide that the lower court erred in over- 
ruling the exceptions, common justice would require that the defend- 
ant should not be prejudiced by the court’s error, but should have 
an opportunity to produce the witnesses at another trial.” While in 
some cases this court has directed the entry of the first judgment 
when it has erroneously been set aside, yet, in a case where the de- 
fense is supported by strong probabilities, and, in the opinion of the 
trial judge, presents an absolute bar to a recovery, we are not in- 
clined to apply the rule contended for. The judgment is therefore 
reversed, with directions to grant the appellant a new trial on prin- 
ciples consistent with this opirion. 
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SUPREME COURT OF OHIO. 


NEWARK MACHINE CO. 
v8. 


KENTON INS. CO.* 


A valid contract of insurance may be made by parol, when not forbidden by 
statute, or a provision of the company’s charter, which has been brought 
to the knowledge of the other contracting party; and, as in other cases of 
parol contracts, the assent of the parties to the terms of the agreement may 
be shown by their acts and the attending circumstances, as well as by the 
words they have employed. 


When nothing is said in the negotiations about special rates of insurance, or 
special conditions of the policy, it will be presumed that those which were 
usual and customary were intended. 


In determining whether there has been a delivery of a policy, effect will be 
given to the intention of the parties; and when the terms of air executed 
policy have been unconditionally accepted by the insured, and it has there- 
after been treated as in force by the parties, its delivery will be regarded 
as complete, though it remain in the hands of the insurer’s agent. 


An agent authorized to make contracts of fire insurance and issue policies may 
waive payment in cash of the premiums, and give time for their payment, 
unless there are restrictions upon his authority of which the insured has 
notice; and such waiver may be express or implied.’ 

Where, under an arrangement with. the insured by which his insurance was 
to be kept up to a specified amount by renewals or new policies, it was 
the custom of the agent to charge the premiums as policies were issued or 
renewed, and have periodical settlements with the insured, when the pre- 


miums would be paid, a credit for a premium so charged to the next period 
of settlement may be implied. 


Krister & Krister, for Plaintiff in Error. 
R. D. Marswatz, for Defendant in Error. 


Wiis, J. 

The facts of the case, as shown by the record, and about which 
there is no controversy, are substantially as follows: On the 30th 
day of June, 1884, the plaintiff, a corporation, owned and was oper- 
ating a large manufacturing plant in the city of Newark, and had 
been the owner and operator of it for several years. The defendant 
a fire-insurance company, then had an established agency in Newark | 
in the charge of H. D. Murphy, who was also the agent of a number 
of other fire-insurance companies, among them the Norwich Union 
Company. He wasa regularly commissioned agent of these com- 
panies,and was provided by them with blank applications, and policies 
duly signed by the proper officers, to be filled up and countersigned 
by him as agent, and delivered in the course of the business of his 
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agency; and also with registers in which to keep a record of the busi- 
ness, and blanks for making reports of the same to the respective 
companies. He had, during the existence of his agency, issued a 
large number of policies of different companies represented by him 
to the plaintiff, insuring its buildings, machinery, and stock against 
loss or damage by fire, one of which was a policy on the stock for 
$5,000 in the Norwich Union, issued a short time prior to June 30, 
1884. There was an understanding between the managing officer 
of the plaintiff and Murphy that the latter should keep the insurance 
of the plaintiff up to a certain amount, either by renewals or new 
policies in good companies represented by him; and his course of 
dealing with the plaintiff under that understanding was to charge 
up the amount of the premiums to the plaintiff when policies were 
issued or renewed, and have periodical settlements, usually once a 
month, when the premiums would be paid. The Norwich Union, 
not desiring to carry so large an insurance on the plaintiff's stock, a 
few days*prior to the 30th of June, 1884, directed Murphy to reduce 
its risk to $2,500. He thereupon, on the 30th day of June, 1884, 
filled up for that amount one of the blank policies which that com- 
pany had furnished him, duly signed by its proper officers, and 
countersigned it as agent, and at the same time filled up, for the 
same amount, one of the blank forms of policy with which the defend- 
ant company had supplied him, duly signed by its officers, and 
countersigned the same as its agent, ready for delivery. He made 
the customary entries of the issuing of the policies in the registers 
of the respective companies, and in that of the Norwich Union an 
entry also of the cancellation of the $5,000 policy, in place of which 
the two policies ne had so filled up were intended to be substituted. 
On the 2d day of July, 1884, he forwarded to the defendant, at its 
home office, in Covington, Ky., what is called a “daily report,” in 
which he gave the number of the policy he had written for the plain- 
tiff, its date, amount, and duration, the rate and amount of the pre- 
mium, a description of the property insured, and other particulars of 
the risk. This report was received at the home office July 3, 1884. 
The premium on the $5,000 policy had been fully paid by the plain- 
tiff, and when the entry of its cancellation was made the policy had 
run but a short time. The unearned or return premium was carried 
to the credit of the plaintiff on the books of the agent, and the amount 
of the premiums due on the two new policies was charged to the plain- 
tiff by the agent in accordance with his previous custom. At the 
next regular settlement between the plaintiff and the agent, which 
was made July 7, 1884, there was due him from the plaintiff, on ac- 
count of premiums on various policies, the sum of $438.55, which 
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amount included the balance due on the policy of the defendant. 
The amount due on the account was then paid by the plaintiff. When 
the policy of the defendant was written, and the cancellation enter- 
ed of the Norwich Union policy, the latter was in the possession of 
F. S. Wright, cashier of the First National Bank of Newark, as col- 
lateral. Wright was also vice-president of the plaintiff, and looked 
after its insurance. On the 30th day of June, 1884, after writing 
and executing the two new policies, and entering the cancellation 
of the one for which they were intended to be substituted, the agent 
called at the bank to see Mr. Wright, take up the policy so held by 
him, and deliver the new ones im its place. Wright was absent, 
and the agent failed to see him. He called several times within the 
next day or two with like results, and did not see Wright until the 
evening of July 3, 1884, after the bank had closed. The agent then 
informed Wright that at the request of the Norwich Union Company 
he had canceled its policy for $5,000 which Wright then held, and 
issued to the plaintiff in its place two other policies for $2,500 each. 
which he proposedto deliver, and take up the canceled policy, 
Wright replied that was all right; all he wanted was to have it so that 
the amount was the same; and he (the agent) could call at the bank any 
time when it was open, and make the exchange, and if he (Wright) 
was not in, the person in charge would make the exchange for him. 
There appears to have been no reason why the exchange was not 
made at the time of the interview on the evening of July 3d, except 
that the bank was then closed. No claim was thereafter made by 
the plaintiff to the canceled policy; nor was there any question, at 
the trial, of Wright’s authority to act for the plaintiff, or of that of 
the agent, Murphy, to act for the defendant. The property was 
totally destroyed by fire on the 5th day of July, 1884. At that time 
the new policies had not been actually delivered, or the old one taken 
up. Immediately after the fire, the defendant was notified of it by 
telegram from the agent, who received from the defendant the fol- 
lowing response :— 

Yours received. Have telegraphed you for list of companies on stock with 
us. The list sent to Cincinnati made no mention of Kenton, and we were 
willing to be ignored. GEORGE C. CoKER, Secretary. 

It was admitted on the trial that proof of the loss was duly made 
and filed with the defendant ; that Wright then had no interest in 
the claim ; and, if the plaintiff was entitled to recover, the amount 
of the recovery should be $2,500, with interest from September 30, 
1884. 

It does not appear that the names of the companies in which the 
new policies had been written were mentioned in the interview 
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between Wright and the defendant’s agent, nor the rate or amount of 
the premium, nor the duration or conditions of the policies ; and it 
is claimed by the defendant that there was, therefore, no mutual 
assent of the parties to either of those terms, and so no completed 
contract of insurance between them. It is undoubtedly true that 
those are essential elements of a contract of insurance, and, if 
there was not a meeting of the minds of the parties upon them, the 
contract was not consummated, and no risk attached. But it is 
equally true that the agreement need not be expressed in words ; 
it may be implied from the circumstances, and conduct of the 
parties. In the case of Cockerill vs. Insurance Co. (16 Ohio, 148), in 
which it was held that a policy of insurance, to be valid, must be 
in writing, was not virtually overruled by the case of Insurance 
Co. vs. Kelly (24 Ohio St., 345), as it was said to have been by Okey, 
J., in the case of Insurance Co. vs. Wal] (31 Ohio St., 633); it has 
been so qualified by these subsequent cases as to limit the rule it 
announced to policies in their strict technical sense, and leave un- 
affected by it parol contracts of insurance. It is now well settled 
that a policy is only evidence of the contract, and the latter may 
be shown by parol, when the policy has not been written, or is 
withheld, unless such contract if forbidden by statute or a provis- 
ion of the company’s charter which is brought to the notice of the 
other contracting party (Ostr. Ins., §§ 13, 14; Richards, Ins., § 
140; Insurance Co. vs. Shaw, 94 U. S., 574; Insurance Co. Kelly, 
supra; Palm vs. Insurance Co., 20 Ohio, 529, 537); and, as in other 
cases of parol contracts, the terms of the agreement, and the assent 
of the parties to them, may be shown by their acts and the attend- 
ing circumstances, as well as the words they have employed. 
There was, in this case, no express agreement in regard to the 
property to be insured by the new policies. The property was not 
mentioned in the interview between the defendant’s agent and 
Wright. But, as it was agreed the new policies were to be ex- 
changed for the canceled policy, it must have been as clearly un- 
derstood as if it had been expressly stated that they were to cover 
the property included in the canceled policy. So, in regard to the 
rate and amount of the premium, and form and conditions of the 
policy. It is not claimed that the conditions of the defendant's 
policies, or its rate of insurance, are different from those of like 
companies; and it is generally known that the form and conditions 
of fire policies in use by good companies do not differ substantially, 
and the rates of insurance are established and uniform on the 
same classes of property. And, where nothing is said, in the nego- 
tiation for insurance, about special rates or conditions, it may be 
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presumed that those which were usual and customary were in- 
tended. In Richards on Insurance (2d Ed., § 42) it is laid down 
as a general rule that, “whether the contract of insurance is closed 
by parol or by a preliminary binding receipt, the legal presump- 
tion is that the usual policy is to follow.” And in the preceding 
section the same author says that it is not necessary that all the 
particulars of a contract should be made the subject of express 
stipulation, “for it may well be understood, in the absence of ex- 
press declaration to the contrary, that the usual form of policy is 
acceptable to both parties.” It was held by the Supreme Court of 
Minnesota, in Salisbury vs. Insurance Co. (32 Minn., 460), that 
“upon an oral contract of insurance, where nothing is said about 
conditions, if a policy is to be issued, the parties are presumed to 
intend that it shall contain the conditions usually inserted in poli- 
cies of insurance ih like cases.” And in Eames vs. Insurance Co. 
(94 U. S., 629), Mr. Justice Bradley says: “It is sufficient if one 
party proposes to be insured, and the other party agrees to insure, 
and the subject, the period, the amount, and the rate of insurance 
is ascertained or understood, and the premium paid if demanded. 
It will be presumed that they contemplate such form of policy, 
containing such conditions and limitations as are usual in such 
cases, or have been used before between the parties. This is the 
sense and reason of the thing, and any contrary requirement should 
be expressly notified to the party to be affected by it.” 

Upon the facts of the present case there can be but little doubt 
that the contract of insurance made by the defendant, through its 
agent, with the plaintiff, was complete in all its terms. The 
plaintiff had previously arranged with the agent to keep its insur- 
ance up to a certain amount in good companies, for which he was 
authorized to act. This arrangement virtually left the selection 
of the companies to the discretion of the agent; and, acting under 
it, he had written the policy of the defendant and the new policy 
of the Norwich Union Company, each for $2,500, and duly counter- 
signed both, ready for delivery to the plaintiff, and entered the 
cancellation of the policy which Wright had in his possession 
before the interview of July 3d. The policy of the defendant was 
then complete, containing a description of the property, the 
amount, commeucement and duration of the risk, the rate and 
amount of the premium, and all the terms and conditions usual in 
such policies. This policy, and the new policy of the Norwich 
Union, the agent proposed to Wright to exchange for the canceled 
policy, without condition or qualification. The proposition was 
immediately assented to and accepted without any qualification or 

V OL, XXIII.—23. 
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condition whatever. The terms of the contract of insurance thus 
proposed by the defendant, through its agent, were definite and 
certain in every particular. They were those set forth in the 
policy. The acceptance was as broad as the proposition, and was, 
therefore, an acceptance of all the terms and conditions of the 
policy as it was written. That the plaintiff chose to accept the 
proposition unqualifiedly without further inquiry or examination 
affords the defendant no ground for claiming the contract was, on 
that account, incomplete. The only reason the exchange was not 
then made was that the canceled policy was locked up in the bank. 
The parties evidently regarded the exchange as complete, and 
thereafter the agent was a mere custodian of the policy in question 
for the plaintiff, and the actual: handing of it over was not essen- 
tial to the risk. Effect will be given to the intention of the parties, 
and what their conduct shows they considered a delivery must 
control in determining whether it was made: Bid. Ins., § 149; 
Dibble vs. Assurance Co., 70 Mich., 1; Bodine vs. Insurance Co., 
51 N. Y., 117; 11 Amer. & Eng. Enc. Law, p. 285. It is quite evi- 
dent the agent considered the policy of the defendant in full 
force. He reported it as such to the company; and that the latter 
so treated it, even after the fire, is shown by its telegram to the 
agent, inquiring what companies were “on stock with us.” The 
policy was on the stock of the plaintiff in its manufactory. The 
manual surrender by Wright of the policy in his possession was 
not, we think, necessary to effect its cancellation. His assent to 
the cancellation made by the agent was sufficient. It then ceased 
to be of any forte, and was so treated by the parties. 

The only other ground upon which it is claimed the defendant 
is not liable is that the premium was not paid until after the loss 
occurred. Murphy was the duly commissioned agent of the de- 
fendant, authorized to make contracts of insurance, collect prem- 
iums, and issue and renew policies; and to that end was furnished 
by the defendant with printed forms of policies, signed in blank 
by the president and secretary of the company, to enable him, 
without conference with them, to countersign and issue the poli- 
cies in behalf of the company. It is well settled that such an agent 
is the general agent of the company, and may, in his dealings with 
those he insures, waive payment in cash of the premiums, and, in- 
deed, any of the conditions of the policy, except when a restric- 
tion upon his authority is in some way brought to the knowledge 
of the insured. In arecent and valuable work on insurance it is 
said that a fire policy “does not ordinarily make the payment of 
the premium a condition precedent to the validity of the contract, 
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and a general agent may, of course, extend credit to the insured or 
not, as he chooses. The general custom, where credit is given, is 
for the agent to do so on his own responsibility. But, in case the 
agent should make default in accounting to the company, the policy 
will nevertheless be valid. And though the policy provide that it 
shall not take effect until the premium is paid in cash, the general 
agent has power to waive the premium, and will be held to have 
waived it if he delivers the policy without enforcing payment;” 
Richards, Ins. (2d Ed.), § 95. And in section 93 of the same work 
that author says: “An agent of a life company, who is intrusted 
with the business of closing the contract by delivering the policy, 
is held to have an implied authority to determine how the premium 
then due shall be paid, whether by cash, or, as is sometimes done, 
by giving credit; in which case the agent becomes the creditor of the 
insured, and the debtor of insurer. In that event, though the 
agent subsequently defaulted, and the money never reached the 
company, the policies would still be binding. By the weight of 
authority the agent is held to have this discretionary power, 
although the policy in terms denies it. Buf this is based upon his 
possession of the document for purposes of delivery, and his in- 
structions to deliver it; and consequently his power does not ex- 
tend to subsequent premiums or premium notes:” Bodine vs. In- 
surance Co., 51 N. Y¥.,117. The authorities on this subject are ex- 
tensively collected in that very convenient, and almost indispens- 
able, work, the American & English Encyclopedia of Law (volume 
11, p. 333). The waiver of the payment of the premium in cash is 
an act within the exercise of the agent’s general authority to issue 
policies and collect the premiums, and such waiver may be either 
express or implied; and when, as in the case before us, it has been 
the custom of the agent, under an arrangement with the insured by 
which the latter’s insurance should be kept up to a certain amount 
by renewals or new policies, to charge the insured with the prem- 
iums as policies were issued or renewed, and have periodical set- 
tlements, when the premiums would be paid, a credit for a 
premium so charged to the next period of settlement may be fairly 
implied. We see no reason upon the facts of this case, why the 
plaintiff should not recover, as it did in the court of common pleas. 
The judgment of the circuit court is therefore reversed, and that 
of the common pleas affirmed. 
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Defendant had accepted a certificate of membership in a mutual benefit soci- 
ety, by the terms of which certain beneficiaries were, upon his death, to 
be paid a named amount in consideration of an admission fee paid and 
further sums to be paid by defendant, so long as he should be a member, 
when duly assessed by its officers, upon the deaths of other members of 
the society. The certificate also provided for a forfeiture of defendant’s 
membership on nonpayment of any assessment within twenty days after 
notice. Held, That defendant was liable for assessments regularly made 
by the officers of the society, upon the deaths of other members, while 
his membership continued. 


The effect of such a stipulation for forfeiture in a certificate of membership in 
a benefit society is to cut off the pos~ibility of future obligation, but not 
to disturb the validity of past indebtedness of the member. 


Defendant’s premise to pay the assessments, when duly called, to meet the 
obligations of the society accruing upon the deaths of other members, is 
the consideration.for the benefit he derives from his insurance as a mem- 
ber of the society. 

The nature and objects of assessment societies, as well as the differences be- 
tween them and other insurance companies, discussed. 


F. H. Bacon and Lusxe & Muncn, for Appe'lant. 
Jas. E. Hererorp and M. W. Horr, fur Respondent. 


Marty, S. J. 

This is an action brought by the superintendent of the insurance 
department of the state, as receiver of the Masonic Mutual Benefit 
Society of Missouri (a mutual insurance organization), to recover 
the amount of certain assessments levied upon the members of the 
association to pay death losses. The defendant was a member of the 
organization. Shortly before the receiver took charge, the directors 
of the company regularly levied against defendant assessments 
amounting to $140.80, which assessments he refused to pay. The 
regularity of the assessments is admitted. The suit was originally 
before a justice of the peace, where judgment was rendered against 
defendant, who then appealed to the circuit court. There an 
amended statement was filed, to which appellant demurred for the 
reason that it did not set forth a cause of action. The demurrer was 
overruled, and defendant declined to plead further, but appeared 
at the trial and demurred to plaintiff's evidence. The court gave 
judgment for plaintiff. After unsuccessfully moving for a new trial, 
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defendant appealed to the supreme court. The case is, in effect, an 
agreed one, as all the facts are conceded. 

Defendant became a member of the society in 1885, accepting two 
certificates (one in division B, the other in division C), in the nature 


of policies, the material parts of which follow, viz:— 

This certificate of membership witnesseth that the Masonic Mutual Benefit 
Society of Missouri, in consideration of the representations made to it in his 
application for membership, and the sum of six dollars to be paid by Charles 
E. Barney, of St. Louis, state of Missouri, and the further sum to be paid by 
him to this society within twenty days after the notice, duly mailed or deliv- 
ered to him, of a death occurring in the membership of division C of this so- 
ciety, of one dollar and sixty cents for each such death, as assessments there- 
for may be made, so long as he may be a member thereof, promises and agrees 
to and with the said Charles E. Barney well and truly to pay or cause to be 
paid to his children, within sixty days after due notice and satisfactory proof 
of the death of said Charles E. Barney have been filed in the office of the sec- 
retary of the society, for every member in good standing in said division of 
this society, as follows: For each member in said division of the first class, 
seventy cents; of the second class, seventy-five cents; of the third class, eighty- 
five cents; of the fourth class, ninety-five cents; of the fifth class, one dollar 
and five cents; of the sixth class, one dollar and twenty cents; of the seventh 
class, one dollar and forty cents; and of the eighth class, one dollar and fifty 
cents; provided, however, that the aggregate amount of the sums so paid 
shall in no case exceed the sum of $3,000. Upon this condition, however, that, 
if the said Charles E. Barney shall fail to pay any assessment when the same 
becomes due and payable by him according to the by-laws of this society and 
the terms of this certificate, then this contract and agreement shall be null and 
void and of no effect, and the said Charles E. Barney and the beneficiary 
therein shall forfeit all rights accruing under this certificate. ‘lhis certificate 
is issued by the society, and accepted by the holder and beneficiary therein, 
upon the following express conditions and agreements: Ist. That the same is 
issued and accepted subject to the provisions of the articles of association 
and by-laws of this society, 
etc. The certificates were duly executed by the president and secre- 
tary of the society. No question as to their form is raised. After- 
wards, the name of the company was changed to “‘ United Masonic 
Benefit Association of Missouri;” and its internal laws were amended 
so as to fix the sum to be paid on each certificate at $2,000, and the 
amount of assessment for each death of a member at six dollars and 
forty cents. The by-laws of the society bearing on the present con- 


troversy provide that 

Upon the death of a member, or as soon thereafter as ordered by the exec- 
utive committee, each member of the association, at the time such death oc- 
curred, may be assessed, and shall pay to the secretary of the association, 
the regular amount of the assessment above indicated. The by-laws 
then immediately proceed to declare it the duty of the secretary to 
notify, by mail, each member of each assessment upon his certificate, 


.and then recite that 
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Any member failing to pay such assessment within twenty days after the 

date of such notice which has been served upon, sent or given to, him, shall 
forfeit his membership in the association, and all benefits and interests there- 
from and therein, provided, that the payment or assessments after such for- 
feiture, or any notice to pay or subsequent assessment by the association, 
shall not have the effect to restore the person notified or paying to member- 
ship, or to any rights under his certificates, until his application for reinstate- 
ment shall be presented and approved by the executive committee. 
The defendant paid assessments until those now in dispute were 
cailed. The latter were regularly made by the proper officers of the 
society to pay the amounts due upon deaths of members in good 
standing holding valid certificates. Defendant was duly notified of 
these assessments. Afterwards the insurance commissioner, now 
plaintiff, took possession of the assets of the concern, under the laws. 
of Missouri, because of the insolvency of the company, and now 
seeks to compel payment of these assessments as assets for the 
benefit of those properly entitled to share therein. 

1. It is apparent from the foregoing statement, which was pre- 
pared by Judge Barclay, that the issue in this case is one of law, to 
be determined by a construction of the contract disclosed in the 
record. On the part of the appellant, it is contended that he never 
became indebted for the assesssments levied against him, but that. 
he had the option of forfeiting his rights under the certificate by 
declining to pay them, which forfeiture left the company without any 
right to collect them. [If this is a proper construction of the con- 
tract, the judgment will have to be reversed. If, however, these 
assessments constituted a liability of the appellant from the date of 
their levy, payable after notice given according to the by-laws, ther 
the action of the lower.court will have to be affirmed. In his con- 
tention the appellant argues that the certificate held by him consti- 
tuted a contract of life insurance, which, in a general sense, may be 
conceded, inasmuch as it provides for payment of an ascertainable 
sum upon the death of the holder. It is next argued that, being a 
contract of life insurance, it must necessarily possess the distin- 
guishing features imputed to such a contract by the courts, in being 
a unilateral or one-sided undertaking of the assured, as to all future- 
payments required of him. If he chooses to pay them, the company 
is bound to continue the insurance. If he declines to make further 
payments, the insurance ends, without imposing on him any liability 
on account of them. I am sensible of the danger, in construing 
contracts, of attaching undue importance to particular words and 
phrases as controlling the intention of the parties, and overruling 
the presence and effect of other parts. All contracts should be con- 
strued with reference to the general object and purpose for which 
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they were entered into by the contracting parties, and a rational and 
harmonious effect given toall the parts, if possible. The construction 
that this is a unilateral contract, in like manner and effect as a pol- 
icy of life insurance, I propose to consider briefly on principle, and 
not on the analogy of names, or accidental use of concurring 
phrases. The unilateral feature contended for in this contract has 
been very generally imposed upon the contract of the regular, old- 
line, premium-collecting life-insurance companies. These companies 
were unable to commence business except upon capital paid in by 
the members, or stockholders, to be used in meeting death losses as 
they occurred. Until called for, the capital, along with all pre- 
miums not wanted for expenses, was required to be invested for 
profit and accumulation. The premiums were paid annually, and 
invariably in advance. Upon payment of the first premium, as a 
condition precedent, the assured received « policy covering him for 
one year, with the option to continue it by payment of other pre- 
miums. This payment constituted the full consideration of value to 
be paid during the year of insurance. Nothing i1 the shape of dues 
or assessments could be exacted from him for the period covered by 
the premium paid. If any of the old-line companies should sud- 
denly stop insuring, and decline to issue another policy, every policy 
outstanding would be paid from the accumulated capital as it ma- 
tured. Aun inability to do so would put it out of line, in the business 
of insurance, and indicate that it had not been conducted and 
managed according to the principles upon which it was founded. 

2. The certificate in controversy differs materially from the pre- 
mium-payiug policies of the old capital-stock companies. It is the 
undertaking of a corporation organized on an entirely different 
basis. The Masonic Mutual Benefit Society of Missouri belongs to 
that class of life-insurance companies known among insurance men 
by the name of “ fraternal beneficiary associations.” The prototype 
of these organizations is met with in the friendly benefit societies of 
England appearing more than a century ago, which made provision 
for the relief of members in sickness, and for payment of a small 
sum at death, generally for defrayment of funeral expenses. The 
organization of the modern fraternal beneficiary company consists 
of an association of members who agree to assist each other and 
their families on occasions of disability and death, by contributing 
money and means for aid and relief. On joining the association, each 
member becomes bound to assist the others in the mode and for the 
object pointed out in the articles and by-laws of the association. The 
managing officers, whether incorporated or not, represent the asso- 
ciation, and discharge the function of enforcing and carrying out the 
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purposes of the compact. Hence, the certificate of membership in 
such an organization is a contract with every member of it, to be 
enforced by the managing officers as representatives or trustees for 
allthe members of the concern. When the member joins, he pays the 
admission fee, which is used to defray necessary expenses, but which 
is altogether too small to constitute a fund or capital wherewith to 
satisfy death losses. No fund or capital is kept on hand or invested 
for such a purpose. Indeed, the economy underlying the plan of 
the organization aims at doing away with the expense and loss inci- 
dent to management, investment, and accumulation of capital. Asa 
substitute therefor, each member promises to contribute an equal 
share with every other member upon occasion of every death in the 
membership, which is collected and paid over by the officers of the 
association to the wife or children of the deceased member, as the 
case may be. The ascertainment and declaration of death losses is 
left to the members of the association, and their action in that be- 
half is known as an assessment. They are bound to make these 
assessments on occasion of every death, and the wife or children of 
the deceased member or other beneficiary have the right to compel 
them to make and collect the assessments inuring to their benefit. 
It is manifest that these assessments, in their nature, bear a near 
resemblance to the dues incident to membership in a friendly soci- 
ety, and constitute a consideration for the promised insurance of 
the association, materially differing from the annual premium stock 
companies. When considered in the light of society dues, it will 
be admitted that a person cannot, by discontinuing his membership, 
escape the obligation of paying those dues which accrued before the 
termination of his membership. I am not aware of anything in the 
organic structure of those organizations, as thus defined, and to 
which the one in question seems to belong, which could bring them 
in conflict with the policy of the law. On the contrary, it will be 
found that they have very generally merited the approbation of the 
public. Itis only when they have substituted for their fraternity 
dues promises of endowment to living members, payable irrespective 
of disability or death, that they have been justly subjected to the 
charge of departing from the principles upon which fraternal bene- 
ficiary associations can be safely conducted. 

3. It is necessary next to consider whether or not the contract 
disclosed by the record in this case is in conformity with the avowed 
object of the association, to furnish aid and relief to the families of 
deceased members, and is sufficient in its phraseology and provis- 
ions to carry out that object, and made it beneficially effective as to 
all of them. Of course, the language of the certificate must be 
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interpreted in connection with the by-laws and articles of association 
alluded to in its body. The certificate is expressly declared to be 
“issued and accepted subject to the provisions of the articles of 
association and by-laws of the society.” Section 1 of article 7 of the 
by-laws provides that 

Upon the death of a member, or as soon thereafter as ordered by the execu- 
tive committee, each member of the association at the time such death oc- 
curred may be assessed, and shull pay to the secretary of the association, a 
fixed sum, according to the class of which the assessed was a member at that 
time, based upon the aggregate amount of benefit to which he or the berefic- 
iary named therein, or in section 1, art. 6, of the by-laws, is entitled under 
his certificate or certificates of membership. 
The assessments in this case were at the rate of six dollars and forty 
cents each, in behalf of the beneficiaries of fifty-six members, who 
died while the appellant was a member of the association in good 
standing, amounting to the aggregate sum of $140.80. The bene- 
ficiaries of the deceased members must have acquired a right to 
these assessments intended for their relief; otherwise, the primary 
object of the association as a society for the benefit of widows and 
orphans would fail. The assessments could bave no value or mean- 
ing, if they conferred no right on the beneficiaries to collect the 
amount so assessed, and a corresponding obligation on the part of 
the members to pay them. The principal, if not the only, fund pro- 
vided for payment of them consisted in the obligation imposed by 
the by-laws of the members. Their liability took the place of cap- 
ital and accumulated funds, and constituted substantially the only 
assets provided by the members for securing the aid and relief con- 
templated in the compact of association. Thus, we perceive that, 
independent of the language of the certificate of membership, the 
liability to pay assessments by the members was imposed, by the 
by-laws and articles of association, as a debt or burden incident to 
membership. This debt or burden, according to the by-laws recited, 
accrued as soon as the death occurred and the assessment was de- 
clared. It was payable at once, but, according to the third section 
of the same article of by-laws, the time for payment was extended 
to twenty days after notice. The time and manner of serving notice 
are definitely prescribed. It then proceeds to declare that “ any 
member failing to pay such assessments within twenty days after 
the date of such notice which have been served upon, sent or given 
to him, shall forfeit his membership in the association, and all ben- 
efits and interests therefrom and therein.” There is nothing what- 
ever in this language, providing, as it does, for the forfeiture of 
membership and discontinuance of the rights incident to it, which 
suggests or intimates a discharge from past society debts and dues. 
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In the first section of the article the assessment is expressly de- 
clared to be binding as a demand which the members must pay. 
In the second section, he forfeits his membership and rights by fail- 
ure to pay after a notice of twenty days. A condition of forfeiture 
of rights is a well-known feature added to many contracts, which 
does not in itself discharge the obligations which have alrealy ac- 
crued under it. Such is the case of forfeiture in leases, and in most 
of the policies of mutual fire-insurance companies. The natural 
effect of the forfeiture is to cut off the possibility of future obliga- 
tions, but not to disturb the validity of past indebtedness. Some- 
thing very positive would have to appear, either in the express dec- 
laration of the contract, or as a necessary implication from its nature, 
to give it a different effect. No such declaration appears, and I have 
endeavored to show that precisely the contrary is implied in the 
nature and purpose of the contract in question. Right here I may 
add that the fact that the obligations attempted to be enforced in 
this case rise, independently of the provisions of the certificate of 
membership, from the constitution and by-laws of the association, 
goes a great way, in my mind, to clothe them with the features and 
character of society dues, and to distinguish them from the premium 
of the old-line insurance companies. 

4. In coming now to consider the language of the certificate itself, 
I think it will appear to be little else than a recital of the contract 
which we have found to be imposed on every member by the consti- 
tution and by-laws. It promises to pay to the children of the appel- 
lant, sixty days after notice of his death, a certain percentage on 
every member of the association in good standing, according to the 
class to which he belongs, provided that no payment of such per- 
centage shall be permitted to exceed, in the aggregate, the sum of 
$2,000. As we have seen that the organic structure of the association 
did not contemplate that this percentage on the membership should 
be paid from the accumulated capital, but from amounts to meet 
death losses, it is natural to expect some allusion in the certificate 
to the prevailing method of raising funds with which to make good 
the promised benefits of the association. Accordingly, we find it ex- 
pressly provided in the certificate that the benefits inuring to the 
children of the appellant are agreed to be paid by the association 
“in consideration ” of the admission fee “originally paid in by ap- 
pellant, aud the further sum to be paid in by him to this society,” 
of the assessment made on him for every death occurring in the 
membership of the division to which he belonged, “so long as he 
shall be a member thereof.” It thus appears that the obligation 
imposed on him by the by-laws to pay the assessments agaimst him 
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is expressly declared to be of the consideration for the benefits 
promised to his children by the certificate. The only way that he 
can make good the consideration for the certificate is to keep his 
obligation to pay the assessments. And I may repeat that these 
obligations constituted the principal resources placed at the com- 
mand of the association, to enable it to pay the death losses. It is 
true that the certificate repeats the provision in the by-laws which 
terminates membership by nonpayment of assessments. But it goes 
no further than to debar the appellant of his rights, thus leaving 
his liabilities as they existed at the date of the forfeiture. The dec- 
laration that the certificate, after forfeiture, shall be null and void, 
relates to its future, not its past, effect. Now, it appears from admit- 
ted facts that the appellant was in full possession of all the rights 
of membership at the date of these assessments, and that he con- 
tinued to hold them up to the instant of forfeiture by bis failure to 
pay such assessments. If he had died after the assessments against 
him, and before his failure to pay them, his children would have 
been entitled to the promised benetits of the certificate. Having 
during all that time had the benetits of the certificates upon con- 
sideration that he would pay his assessments, he is not in a position 
to withhold the consideration, by refusing to keep his obligation. I 
am not prepared to approve the startling proposition that the ap- 
pellant should have the privilege of paying or withholding, at his 
pleasure, the consideration promised for carrying a risk, after the 
risk had been carried. I do not regard this contract unilateral, in 
the sense of relieving the assured from liability for insurance car- 
ried and consideration earned. No unilateral contract has ever been 
permitted to accomplish such an unjust result. I am satisfied that — 
the judgment of the lower court is without error, and should be 
affirmed, and it is so ordered. 

Barclay, Gantt, and Sherwood, JJ., concurring. Black, Brace, and 
Burgess, JJ., dissenting. MacFarlane, J., not sittimg. 


Brack, J. (dissenting.) 

I do not agree to the majority opinion filed in this case. Each 
certificate, it will be seen, contains this stipulation: “ Upon this con- 
dition, however, that if the said Charles E. Barney shall fail to pay 
any assessment when the same becomes due and payable by him 
according to the by-laws of this society and the terms of this certi- 
ficate, then this contract and agreement shall be null and void and 
of no effect, and the said Charles E. Barney.and the beneficiary 
therein shall forfeit all rights accruing under this certificate.” 
After the certificates had been issued, and various assessments levied 
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and paid by the defendant, the name of the association was changed 
to that of the “ United Masonic Benefit Association of Missouri.” 
The by-laws were also amended so as to make the amount to be paid 
by tbe association on each certificate the fixed sum of $2,000, and 
so as to fix the amount to be paid by the insured for each death loss 
at the sum of six dollars and forty cents. The amended by-laws 
which have any bearing upon this case are as follows: (1) “ Upon the 
death of a member, or so soon thereafter as ordered by the executive 
committee, each member of the association shall pay to the secre- 
tary of the association a fixed sum, according to the class of which 
the assessed was a member at that time, based upon the aggregate 
amount of benefits to which he or the beneficiary named therein, or 
in section 1 of article 6 of these by-laws, is entitled under his certi- 
ficate of membership.” (3) By this by-law it is made the duty of 
the secretary of the company to notify each member of the assess- 
ment made upon him; and then it provides that “any member fail- 
ing to pay such assessment within twenty days after the date of such 
notice which has been served upon, sent or given to, him, shall for- 
feit his membership in the association, and all benefits and interests 
therefrom and therein; provided, that any payment of assessments 
after such forfeiture, or any notice to pay a subsequent assessment 
by the association, shall not have the effect to restore the person 
notified or paying to membership, or to any rights under his certi- 
ficates, until his application for reinstatement shall be presented to 
and approved by the executive committee.” The defendant paid 
several assessments under and pursuant to these amended by-laws. 
An assessment of six dollars and forty cents on account of each cer- 
tificate was duly levied upon defendant on the 4th December, 1891, 
of which he was properly notified by notice dated and mailed on the 
20th January, 1892; and on the 25th January, 1892, twenty other 
assessments of four dollars and forty cents each, were duly levied, 
of which he was notified on the lst February, 1892. On the next 
day the company was adjudged insolvent, and was then placed in 
the hands of the superintendent of insurance. The defendant failed 
to pay the several assessments levied on the 4th December, 1891, 
and on the 25th January, amounting in all to $140.80, and it is these 
assessments which the superintendent seeks to recover by this suit. 

The question whether these assessments constitute debts, to re- 
cover which suits may be maintained by the company or the super- 
intendent of the insurance department, must be determined by the 
contracts; for itis the duty of the court to give effect to the con- 
tracts which the parties have made, and it has no right to build up 
a contract for them. This court, in defining a life-insurance contract, 
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adopted and approved the language of Mr. Justice Gray in the case 
of Com. vs. Wetherbee (105 Mass., 149), where it is said: “This is 
none the less a contract of mutual insurance upon the life of the 
insured because the amount to be paid by the corporation is not a 
gross sum, but a sum graduated by the number of members holding 
similar contracts, nor because a portion of the premiums is to be 
paid upon the uncertain periods of the deaths of such members, nor 
because, in case of nonpayment of assessments by any member, the 
contract provides no means of enforcing payment thereof, but 
merely declares the contract to be at an end, and all moneys previ- 
ously paid by the assured, and all dividends and credits accruing to 
him, to be forfeited to the company: State vs. Merchants’ Exchange 
Mut. Ben. Soc., 72 Mo., 160. There can be no doubt but these cer- 
tificates issued to the defendant are life-insurance contracts; and it 
accomplishes nothing to say they are in a general sense life-insur- 
ance contracts. Being life-insurance contracts, the principle applic- 
able to such contracts in general is applicable to them, though the 
company denominates itself a “ benefit association.” Speaking of 
these associations, Mr. Mays says: “ Their certificates of membership 
often resemble, both in form and substance, ordinary policies of life 
insurance; and the courts have, with great uniformity, treated them 
as substantially life-insurance companies, applying to them and to 
the mutual relation of the members the rules and principles applic- 
able to the contract of life insurance:” 2 May, Ins. (3 Ed.), § 550a. 
According to the better authority, an ordinary contract of life in- 
surance is an entire life insurance for life, subject to forfeiture tor 
nonpayment of any premium: Insurance Co. vs. Statham, 93 U. S., 
24; Insurance Co. vs. Smith, 44 Ohio St., 156. In ordinary life poli- 
cies, requiring payment of premiums at stated times, and providing 
for a forfeiture in case of nonpayment of any premium, it is optional 
with the insured whether he will pay or not. Such contracts are 
unilateral, and the insured can pay, or forfeit all that he has paid, 
as he may elect. The premiums do not constitute an indebtedness 
against him in favor of the insurer: Worthington vs. Insurance Co., 
41 Conn., 379; Goodwin vs. Insurance Co., 73 N. Y., 485. “The pay- 
ment of the premium is optioual with the insured, and if he make 
default the insurer has no other remedy than the avoidance of the 
policy. If the policy be payable only at the option of the insurer, 
it may be different:” 2 May, Ins. (3d Ed.), § 341a. The same prin- 
ciple applies to certificates issued by mutual benefit societies: In re 
Protection Life Ins. Co., 9 Biss., 188, Fed. Cas. No. 11,444; Nibl. 
Mut. Ben. Soc., § 276. The law on this subject is correctly stated in 
Bacon on Benefit Societies and Life Insurance, at section 357, where 
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it is said: “In a contract of life insurance there is generally no ab- 
solute undertaking of the insured to pay the premiums or assess- 
ments, and consequently no personal liability therefor. The pay- 
ment of the premium or assessments is only a condition precedent 
of the liability of the company. The insured does not promise to 
pay the premiums, and the company only promises to pay if it has 
received the agreed consideration. Therefore, the insured may pay 
or not as he pleases. He has the perfect right to do either, and need 
give no excuse for his choice. If he does not pay, the contract is 
ended. It follows, therefore, that the premium or assessment is only 
a debt when there is an absolute promise to pay embodied in 
the contract.” 

Now, if we turn to the certificates issued to the defendant, it will 
be seen there is no obligation imposed upon him to pay the assess- 
ments. Payment of the assessments within the designated time 
after notice is simply a condition to the continuation of the insur- 
ance. The condition written in the contract is that, if the said 
Charles E. Burney fail to pay any assessment when due and payable, 
“then this contract and agreement shall be null and void, and of no 
effect; and the said Charles E. Barney and the beneficiary therein 
shall forfeit all rights accruing under this certificate.” Void as to 
whom? Not as to Barney alone, but as to the insurer and the in- 
sured. Such is the plain language of the contract. That this is 
the legal effect of the contract, as expressed in the certificates 
themselves, seems clear to the writer. 

But stress is laid upon the amended by-laws, which charge the 
amount of the assessment for each loss from one dollar and sixty 
cents to six dollars and forty cents, and the amount to be paid on 
each certificate to the fixed sum of $2,000. We cannot-see that 
these charges affect the question in hand in the least. If the assess- 
ments are to be regarded as an indebtedness from the defendant to 
the association, it is because of the second amended by-law, which 
provides that upon the death of a member each living member may 
be assessed, and shall pay to the association a tixed sum, according 
to the class of which the assessed was a member. This by-law must 
be taken in connection with the third, which provides that any 
member failing to pay the assessment within the designated time 
shall forfeit his membership in the association, and all benefits there- 
from. These by-laws point out what the association and its officers 
are to do upon the death of a member. They prescribe the pro- 
cedure to be pursued, and that is their object and purpose. They 
are to be taken together, and in connection with the certificates. 
When this is done, they do not change the terms of the contract 
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from that expressed in the certificate, so far as concerns the liability 
of the insured to pay the assessments. It is still optional with the 
insured, whether he will pay, or suffer a forfeiture. This case is 
wholly unlike those cases where mutual insurance companies insure 
property against loss or destruction, and in consideration therefor 
receive the note or notes of the insured; the policy containing a pro- 
vision that it is to be void in case of a failure of the insured to pay 
the note or notes at maturity, or in case of a failure to pay any 
assessments made thereon. In many cases of that character, it is 
held that neither the insolvency of the company nor the cancellation 
of the policy deprives the company of the right to make and collect 
assessments to pay losses which accrued while the policy was in 
force. In such cases the policy and the notes are but parts of one 
transaction, and, taken together, constitute mutual agreements to be 
performed by each party. It is manifest that such cases have no 
bearing on the question now in hand. In the case of Association 
vs. Rossiter (132 Pa. St., 314), the assignee of the company sued the 
defendant to recover certain assessments levied upon a life policy. 
The case shows that the defendant signed an application in which itwas 
stated: “ The members and beneficiary shall be jointly and severally 
liable for all death claims accruing during life of membership, which 
shall become due within thirty days after mailing a notice showing 
a statement of the death,” etc. The policy lapsed by reason of non- 
payment of an assessment, and the insured ceased to be a member. 
The defendant was held liable for assessments levied to pay death 
losses which accrued while he was a member, and he was held lia- 
ble for the reason that such were the plain terms of his express 
agreement. As to the case of McDonald vs. Ross-Lewin (29 Hun., 
88), it is sufficient to state that the defendant there also signed an 
application for membership, in which he, in terms, promised and 
agreed to accept the certificates, and pay therefor as provided by 
the by-laws and regulations of the society. The two cases last cited 
are much relied upon by the plaintiff, but they are unlike this one; 
for, while the certificates issued to this defendant recite the fact that 
he made representations in an application for membership, still the 
applications are not in evidence, and there is nothing in the recitals 
from which it can be inferred that he agreed to be personally liable 
for any assessment. The certificates issued to the defendant, and 
the by-laws, taken together, show—and they only show—that the 
company agreed, in each case, to pay the children of the defendant, 
at his death, the sum of $2,000, provided he made payment for 
each assessment within the designated time after notice; and a fail- 
ure tu pay any assessment is, by the terms of the contract, made to 
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operate as a forfeiture of all that has been paid. The contracts are 
unilateral, and in respect of the liability of the insured to pay, and 
thereby keep them in force and effect, do not differ from an ordinary 
life policy requiring the payment of premiums at stated times. The 
payment of all assessments up to a given date continued the insur- 
ance until the expiration of twenty days after date of notice of an- 
other assessment, and it was entirely optional with the defendant 
whether he would pay the further assessment, or suffer a forfeiture. 
It follows that the defendant was not liable to the company in a suit 
by it to recover the assessments, nor is he liable to the plaintiff. 
Brace and Burgess, JJ., concur. 


SUPREME COURT OF MISSOURI. 


ELLERBE 
vs. 
FAUST.* 


A benevolent society was organized for the benetit of members of the Masonic 
Order, and contined to such by its charter. This order subsequently 
passed a by-law excluding saloon- keepers. A corresponding by-law forfeit- 
ing membership was passed by the society, providing also that the certi- 
ficate and all benefits should become void. The insure d, a saloon-keeper, 
thereupon ac en in the rule of the order, and withdrew from the 
lodge. 


Held, In an action after the insolvency of the society to recover assessments, 
that the subsequent acceptance of assessments by the officers of the soci- 
ety did not estop the insured from disclaiming his membership. 


Jas. E. Hererorp and M. W. Horr, for Appellant. 
Rurvs J. Dexano, for Respondent. 
Martin, S. J. 

The facts in this case are substantially like the facts in the case of 
Ellerbe vs. Barney (see this No. Ins. L. J., p. 356), with one ex- 
ception. That exception includes some facts which tended to show 
that the respondent was not a member of the Masonic Mutual Ben- 
efit Association at the date of the assessments, for the collection of 
which this suit was brought. The court below held that he was not 
a member of that date, and entered judgment in his favor, from 
which the superintendent of insurance has appealed. 

A clause in the constitution or charter of the association, as ‘it 
existed in 1883, when the respondent became a member, provides 
that “a requisite qualification for membership shall be that the 
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applicant be a Mason of good standing.” The association was estab- 
lished for the benefit of Masons and their families. Another clause 
in the constitution or charter gave the board of directors power to 
make and amend by-laws relating to the forfeiture of membership, 
declaring the effect thereof, and the manner in which the same 
should be brought about. In October, 1888, the Grand Lodge of 
Free and Accepted Masons of Missouri, including the subordinate 
lodge of said order, to which the respondent belonged, passed a 
resolution barring and denying saloon-keepers (including the re- 
spondent, who was and continued to be a saloon-keeper), from the 
membership and privileges of said order of Masons. The respond- 
ent, upon receiving notice of this action, acquiesced in it, and with- 
drew from his lodge, and thereafter ceased to be a Mason in good 
standing. In October, 1890, the Masonic Benefit Association, to 
which respondent also belonged, as already stated, desiring to com- 
ply with the spirit and intent of the order of the grand lodge, 
passed a by-law to the effect that, if any of its members should be- 
come a saloon keeper or barkeeper, he should forfeit his membership 
in the same, and all benefits therein, and his certificate of member- 
ship should thereby, ipso facto, become null and void. The by-law 
went further, and provided that a failure to give notice of the adop- 
tion of the by-law should have no effect on the forfeiture. It also 
declared it to be unlawful to pay any benefits under any such certi- 
ficate, irrespective of any knowledge of the association, prior to the 
member’s death, of the fact of forfeiture, or of the receipt of assess- 
ments after forfeiture. It also forbade the officers of the association, 
the executive committee, and the board of directors to receive any 
assessments from any member after notice of the existence of the 
facts constituting an ipso facto forfeiture of his membership. An- 
other by-law, or section of a by-law, provided that an “ expulsion 
from his lodge shall, 1pso facto, work a forfeiture of membership in 
this association.” The manifest intention of this action of the asso- 
ciation was to keep in line with the lodges of the state, from which, 
alone, its members were recruited. After passage of the edict against 
saloon-keepers by the united lodges of the state,no one pursuing the 
occupation of a saloon-keeper, whether technically in, or formally 
expelled from, his lodge, could be received by the association as 
eligible to membership. It is argued by counsel for appellant that 
the respondent was not within the purview of the by-law recited by 
us, for the reason that he was a saloon-keeper before and at the time 
it was passed, and therefore did not become one after its passage. The 
by-law must be interpreted so as to meet the abuse or thing prohib- 


ited, and to correct it, if possible. The intention is manifest to 
Vor. XXIII.~24, 
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prevent any of its members from pursuing the occupation of saloon- 
keepers or barkeepers. Of course, it was not intended to affect the 
standing of any one who had pursued the occupation of a saloon- 
keeper, but who, upon passage of the law, discontinued that occu- 
pation. I think it was intended to apply to only such as should be 
or become saloon-keepers after its passage. As the respondent is . 
admitted to have continued to be a saloon-keeper after its passage, 
he comes within the operation of its provisions, and, according to 
the declared effect of it, lost his membership, ipso facto, without any 
formal action of the association. But, irrespective of the by-law 
against saloon-keepers passed by the association, it would seem that 
the respondent lost his membership in it by virtue of the action of 
the lodge to which he belonged debarring him from membership 
therein, and the by-law of the association which declared that, when 
a member of the association suffered expulsion from the lodge to 
which he belonged, he thereby, ipso facto, ceased to be a member of 
the association, without any action on its part. 

It is contended by counsel for appellant that the respondent, al- 
though ceasing to bea member of the lodge to which he had belonged, 
was not formally expelled therefrom, and therefore did not strictly 
fall within the operation of the by-law which discontinued him as a 
member of the association, ipso facto, as soon as he was expelled 
from his lodge. The termination of his membership in his lodge 
was in substance and effect an expulsion, although not such in form. 
He was, against his will, debarred of all the rights and privileges of 
membership by the lodge, on account of his being and continuing 
a saloon-keeper. After this, it is admitted that he took his “‘ demit.” 
I do not see what else he could have done. He had no rights in the 
lodge, and, as a law-abiding citizen, it was his duty to go away. 

It is, however, contended by counsel for appellant that after this 
forfeiture the officers of the association still recognized and treated 
him as a member in good standing, and collected assessments from 
him,prior to the date of the assessments for which this suit is brought, 
and that the effect of this treatment was to restore him to his mem- 
bership, by waiver of the forfeiture, notwithstanding he continued 
to pursue the occupation of a saloon-keeper all the time. This posi- 
tion is attempted to be supported by an appeal to the doctrine of 
estoppel. There are several reasons against this position, some of 
which may be briefly attended to: It is possible that the board of 
directors could have changed the by-law directed against saloon- 
keepers, and thus relieved the respondent from its effect. There is 
no evidence that the board did this, or that it approved of any act 
of its officers tending to continue the respondent as a member. 
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Certainly, the executive committee, and the other officers of the asso- 
ciation who are claimed to have made and collected assessments, were 
expressly forbidden by the by-law from doing this in respect to sa- 
loon-keepers. The by-law could not be set aside by them. It also 
provides that no action by them in collecting assessments shall op- 
erate to relieve any member from a forfeiture. Moreover, if a for- 
feiture took place under the by-law relating to an expulsion from 
the member’s lodge,—a forfeiture which, ipso facto, discontinued 
the respondent’s membership,—the directors, as well as the officers, 
in restoring him, would seem to be acting in violation of the clause 
in the charter which authorized them to admit only Masons in good 
standing. Again, the elements of an estoppel in behalf of the asso- 
ciation are evidently wanting. There is no evidence of frand, mis- 
representation, or imposition upon the association. An estoppel 
which might possibly be invoked by the respondent in a suit against 
the association is not available in behalf of the association in its suit 
against the respondent. The unbrought action of the respondent 
is not before us, and we could safely pass upon its merits, in order 
to furnish the appellant with an estoppel. Lastly, it is admitted by 
the appellant that the payments by respondent were actually made 
by him in ignorance of the fact that his membership had been for- 
feited under the by-laws. He paid them under the impression and 
belief that he still owed them. The appellant, who received them 
under such circumstances, has no equity, as against the respondent, 
in atiributing to them the effect of giving to him a membership 
which had been taken from him, especially as appellant knew that it 
had no right to receive them. The right of the respondent to plead 
his ignorance in the payments as a fact of estoppel belongs to him, 
and not to the association. In his answer, however, he disavows 
the supposed advantages of such a plea, and alleges that he does 
not claim, and never has claimed since knowledge of the by-laws, 
any rights of membership in the association. As the assessments 
were made after the respondent ceased to be a rightful member of 
the association, I am convinced that the judgment of the court 
below was correct, and that it should be affirmed, and it is so or- 
dered. All the other judges concur in the result, except Brace and 
MacFarlane, JJ., not sitting. 
Buack, J. 

The judgment in this case should be affirmed for the reasons stated 
in the dissenting opinion in the case of the Same Plaintiff vs. Barney 
(see this No. Ins. L. J., p. 356). Entertaining the views there ex- 
pressed, it is not necessary to express any opinion as to the matters 
discussed in the foregoing opinion. Burgess, J., concurs. 
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SUPREME COURT OF ILLINOIS. 


NORTHWESTERN TRAVELING MEN’S ASS’N 
v8. 
SCHAUSS.* 


The constitution of a benevolent suciety provided that failure of a member to 
remit an assessment within thirty days after notice should forfeit claim 
to membership, and his name should be stricken from the roll, and that a 
notice sent to the address lastegiven should be deemed legal notice. 


Held, That mere failure to remit did not work a forfeiture without some dec- 
laratory action by the directors. 


Mere proof that the notice was mailed ona certain date, and the assessment 
was not received until after thirty days, without showing whether it was 
sent to his last address, or could have been received in time, is not suffi- 
cient proof of right to forfeit. 


Tra W. & C. C. Burtt, for Appellant. 
Weratry, Burxtry & Gray, for Appellee. 
Bartey, J. 

This was a bill in chancery, brought by Catherine Schauss 
against the Northwestern Traveling Men’s Association, to compel 
the collection and payment to her by the association of the money 
payable upon the membership certificate of John Schauss, a de- 
ceased member. The defendant is an association organized July 
20, 1876, under the general law of this state relating to corpora- 
tions not for pecuniary profit, its object being, among other things, 
that of securing pecuniary aid to the widows, orphans, heirs, and 
devisees of its deceased members. By the constitution of the asso- 
ciation it was provided, among other things, that, upon satisfactory 
proof of the death of a member, the board of directors should order 
an assessment of two dollars upon each member, and, out of the 
amount thus collected, pay to the person or persons entitled thereto 
a sum not exceeding $5,000, the beneficiary or beneficiaries to 
whom the money was directed to be paid being, (1) the person or 
persons, if surviving, to whom the deceased member, in his appli- 
cation for membership, has directed the same to be paid; (2) his 
devisees; and (3) those entitled to his estate under the statute of dis- 
tributions. The constitution also contained the following section :— 

Upon receiving notice of an assessment, it is the duty of every member to 
remit the amount promptly to the treasurer of the association. A notice sent 
to the last address given shall be considered a legal notification. Any mem- 


ber who does not remit the amount of his assessment within thirty days from 
the date of notice shall forfeit his claim to membership, and have his name 


* Decision rendered, Nov. 29, 1893. 
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stricken from the roll; but any such person may again become a member 
upon payment of all dues, subject, however, to the approval of the board of 
directors. 


John Schauss applied for membership in the association soon 
after its organization, and in his application he directed the moneys 
payable at his death to be paid to the complainant, who is his 
mother and only heir at law. His membership certificate was is- 
sued to him December, 16, 1876, and it is not disputed that he con- 
tinued to be a member in good standing to and including August 
20,1887. Itis contended, however, that he forfeited his member- 
ship and ceased to be a member from and after that day, in conse- 
quence of his failure to pay the association the sum of two dollars, 
due from him upon an assessment levied July 20,1887. It appears 
that the two dollars was remitted by Schauss to the association from 
Milwaukee, August 23, 1887, and was received by the association at 
its office in Chicago the following day, and that it was and still is 
retained by the association. It is not pretended that notice of any 
subsequent assessment was served on Schauss, or that he was 
guilty of any subsequent default affecting his membership. On 
April 21, 1888, he died intestate, and the only question in the case 
is whether his failure to pay the assessment of July 20, 1887, on or 
before the 20th day of August following, resulted, ipso facto, in a 
forfeiture and termination of his membership. 

The solution of this question must depend (1) upon whether 
Schauss is shown to have in fact failed to remit to the association 
the amount of his assessment within thirty days after the date of 
notice, within the meaning of the section of the constitution above 
quoted; and (2) upon the construction and force to be given to that 
clause of the section which provides that, upon failure to remit the 
amount of the assessment within thirty days from the date of notice, 
a member “shall forfeit his claim to membership, and have his 
name stricken from the roll.” It will hardly be disputed that the 
burden is upon the association to establish the alleged default by 
competent proof before it will be permitted to insist upon a forfeit- 
ure. Has it proved that Schauss failed to remit the amount of the 
assessment within thirty days from the date of notice? The assess- 
ment in question, as the answer alleges, and as the evidence shows, 
was made July 20, 1887. It appears that at that time the associa- 
tion had three death losses unprovided for, and to cover them all 
an assessment of six dollars was made. Schauss then stood credited 
with four dollars, which, at it seems, he had paid in advance to 
apply on two of these losses, and, by the notice sent to him, he was 
required to pay only the remaining two dollars. The following is 
the evidence in relation to the manner in which notice of the 
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assessment was given,as the same appears in the appellant’s abstract, 
and which, at least as against the appellant, we may assume is cor- 
rect: Charles H. Hinman, the secretary and treasurer of the asso- 
ciation, does not claim to have personally superintended the prepa- 
ration and mailing of notices, but on that subject he testifies as 
follows: ‘That is the assessment that we notified him on the 20th 
of July that he owed two dollars on, and would expire on the 20th of 
August. We mailed him an assessment notice July 20th to that ef- 
fect. Ido not know, and have no means of knowing, whether he 
got that notice. I do not know whether he remitted in thirty days 
after notice was received by him or not. I know he did not remit 
until after thirty days after it was issued. Notice was issued on 
July 20th, closing August 20th. There has never been any assess- 
ment issued out of that office in six years that has not been mailed 
on the 20th or earlier. The notice bears nodate. They are always 
mailed on the 20th, with perhaps one exception. I have endeav- 
ored to mail the assessment notices. They are always issued on 
the 20th, and with two exceptions, closing on the 20th of the fol- 
lowing month. One is February. We carry it over to the 21st or 
22d or 23d, as the case may be,in order to give the necessary thirty 
days; and again, when the assessment closes on Sunday, we carry 
it over to the 21st, so as not to have it close on Sunday.” John 
Robertson, the cashier of the association, testified as follows: “I 
see that the assessment notices are gotten ready to mail, and go 
with the expressman to the post office with them, and mail them. 
I do not recollect anything specially in regard to the assessment 
made on July 20, 1887. I know that the notices were sent either on 
the 18th or 19th of July, 1887. I know, because we always mailed 
an assessment notice on the 18th or 19th of the month, and because 
every month that we had an assessment I personally put them in the 
post office. We have never failed to mail assessment notices on or 
before the 20th of each month, and we take this precaution in send- 
ing the notices: The assessment notices and the envelopes are all 
addressed. Myself, with two other clerks in the office, inclose the 
assessment notice in the envelope. The envelopes are taken and 
checked over by our mail list to see if the addresses are correct, 
and that we have one for each member. If any letter in the alpha- 
bet contains a certain number of envelopes, that many stamps are 
counted out and fixed to the envelopes, in order to give us a second 
count, to know they agree with the number of names we have in 
the membership list. Then they are put into boxes and taken on 
the express wagon to the post office.” It is difficult to derive from 
this evidence any satisfactory proof of service of notice of the 
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assessment on Schauss more than thirty days prior to the day he re- 
mitted the money to the association. There is no pretense of per- 
sonal service, or of proof that he actually received the notice mailed 
to him, if one was in fact so mailed. Witness Robertson, who had 
personal supervision of the preparation and mailing of notices of 
assessments, seems to have no specific recollection of the fact of 
mailing the notices of this particular assessment, but feels sure 
that it was mailed, because that was his uniform custom in case of 
all assessments. But even if this evidence, together with that of 
Hinman, the secretary and treasurer, be deemed sufficient to 
prove, prima facie, that a notice of the assessment was mailed to 
Schauss on or before July 20, 1887, there is no evidence as to the 
place to which the notice was addressed, or whether it was sent 
“to the last address given.” If there had been no stipulation in the 
contract as to the mode in which notice of the assessments should 
be given, personal notice would have been necessary, and, before 
the forfeiture by any member of his membership in the association 
could be declared, satisfactory proof of such personal service would 
have been required. The only stipulation in the contract as to the 
mode of giving notice is the one contained in the section of the con- 
stitution above quoted, viz.: ‘A notice sent to the last address 
given shall be considered legal notification.” To dispense with 
personal service of notice, then, it must be made to appear affirma- 
tively that the notice was sent to the member directed to him at 
“the last address given.” Not only is there no evidence as to what 
the last address given by Schauss was, but there is no evidence as 
to how and to what address the notice claimed to have been sent to 
him by mail was directed. Here would seem to be a substantial 
defect in the proof of the substituted service provided for in the 
contract. Furthermore, as there is no provision in the constitution 
to the effect that the service of notice shall date from the time of 
mailing, it can only date from the time of its actual receipt by the 
member to whom it is addressed, or, at least, until sufficient time 
has elapsed to enable it to reach him in due course of mail. If it 
be admitted that the notice was mailed to Schauss July 20th, there 
is nothing in the evidence from which it can be determined how 
long, in due course of mail, it would have taken it to reach him. It 
may be that the courts can take notice officially of the usual rapid- 
ity with which communications are transmitted and delivered by 
mail, but they have no official knowledge of the distance between 
the office in this state where a letter may be mailed and one in an- 
other state to which it may be directed. Either personal service 
of notice, or the substituted service provided for by the constitution, 
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must be shown to have been fully consummated, before the thirty 
days given for payment of the assessment can have commenced to 
run; and, as there is no evidence from which the date of the con- 
summated service of notice can be ascertained, it is not proved that 
the remittance of the assessment by Schauss to the association was 
not made within thirty days after notice. 

Upon the other branch of the case, we are of the opinion that the 
provision of the constitution of the association that a member not 
remitting his assessment within thirty days from the date of notice 
“shall forfeit his claim to membership, and have his name stricken 
from the roll,” is not self-executing, but requires, in order to cause 
a termination of the membership, the affirmative action of the asso- 
ciation, declaring the forfeiture, and striking the member’s name 
from the roll. It is undoubtedly true that provisions in the con- 
tracts between mutual benefit societies and their members, as well 
as in other policies of life insurance, which provide, in apt terms, 
that the nonpayment of assessments, dues, or premiums shall, ipso 
facto, work a termination of the membership, will be upheld and en- 
forced by the courts, but the decisions generally hold that such pro- 
visions will be strictly construed, so as to prevent a forfeiture, if 
possible: Bac. Ben. Soc., § 352. Applying that rule of construc- 
tion here, the provision that a member shall forfeit his membership 
by nonpayment of an assessment must be held to mean that such 
nonpayment is to constitute a cause of forfeiture, and the provision 
that he shall have his name stricken from the roll very clearly contem- 
plates future affirmative action by the association by way of striking 
his name from the roll. Statutes declaring and imposing forfeitures 
in terms substantially identical with those here employed are very 
frequent, but it has never been held that such statutes are self-exe- 
cuting. The forfeiture must always be ascertained and declared by 
some competent tribunal before it becomes operative. The consti- 
tution of the association in this case is its private statute, governing, 
among other things, the relations, rights, duties, and obligations of 
its members, and there is no reason why the same rules of construc- 
tion should not be applied to it as should obtain in case of acts of 
the state legislature. Its provision that, in case of default in the 
payment of an assessment, a member shall forfeit his claim to mem- 
bership, requires affirmative action by the proper authorities, before 
the delinquent can be subjected to the forfeiture. The association 
must, after the delinquency has oceurred, ascertain the fact and im- 
pose the penalty, and until that is done the membership is not ter- 
minated. We are aware that there is some apparent conflict in the 
decisions in which provisions of the constitution and by-laws of 
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mutual benefit societies of this and similar nature have. been con- 
strued, but we think that on examination it will be found that the 
apparent conflict is due mainly, if not wholly, to essential differences 
in the phraseology of the provisions under consideration in the va- 
rious cases. Thus, in Grand Lodge vs. Besterfield (37 Ill. App., 
522), and Hansen vs. Supreme Lodge, etc. (40 Ill. App., 216), the 
provision was that, in case of delinquency of the member in the 
payment of an assessment within thirty days after notice, “he shall 
stand suspended,” thus clearly indicating an intention that the de- 
linquency should ipso facto work a suspension. In Rood vs. Asso- 
ciation (19 Ins. L. J., 975), the by-laws provided that, in case of the 
delinquincy of a member, “he shall cease to be a member,” and it was 
held that the provision was self-executing. But we are referred to 
no case where that force has been given to a provision that, in case 
of delinquincy, the delinquent “ shall forfeit his claim to member- 
ship.” There is no evidence in the case of any affirmative action by 
the association by which it attempted to declare the forfeiture and 
terminate Schauss’s membership. No action by the board of direct- 
ors having that end in view is shown. It is true the secretary and 
treasurer, after the money remitted by Strauss had been received 
by him, wrote to Schauss, acknowledging the receipt of the money, 
but informing him that the payment had been made too late. It 
would seem, however, that declaring a forfeiture for nonpayment of 
the assessment was not a part of the duties of the secretary and 
treasurer, as the constitution, in prescribing his powers and duties, 
gives him no power to act in a matter of that character, but pro- 
vides that “he shail keep an account with the members, and report 
all delinquencies in payment to the board of directors.” The di- 
rectors alone seem to have had authority to declare the forfeiture, 
and that they are not shown to have done. At the hearing, the cir- 
cuit court found and decreed that Schauss was a member of the 
association in good standing at the time of his death; that the asso- 
ciation had more than 2,500 members, liable to an assessment of two 
dollars each; that the complainant is entitled to have an assessment 
levied and collected, and to be paid out of the proceeds thereof the 
sum of $5,000, with interest. The association was thereupon or- 
dered to proceed at once to levy and collect such assessment, and, 
out of the proceeds, to play the complainant the above-mentioned 
sum and interest, together with her costs. That decree, on appeal 
to the appellate court, was affirmed, and this appeal is from the 
judgment of affirmance. After carefully considering the case, we 
are of the opinion that the judgment of the appellate court affirming 
the decree is correct, and its judgment will accordingly be affirmed. 
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vs. 
GERMAN-AMERICAN INS. CO., or NEw Yorxk.* 


The policy was procured by a broker, who forwarded a memorandum of the 
desired insurance, with a provision for other insurance. The memoran- 
dum was returned attached to the policy, with the provision altered to 
a limitation of the amount of other insurance permitted. The policy pro- 
vided that no statement of the agent or party procuring it should be 
of effect unless contained in the policy; also that it should be void in 
case of other insurance without consent indorsed; also that the party 
procuring it should be deemed the agent insured. 

Held, That the policy was avoided by procuring: other insurance beyond the 
amount permitted. 


Held, That the broker could not bind the company or vary the terms of the 
policy by any statements to the insured when procuring it. 


Ricuarp L. Hann, for Appellants. 
F. A. Smrrx, for Respondent. 
Gray, J. 

The fire-insurance policy upon which the plaintiff has sued the 
defendant was held below to have been forfeited through a viola- 
tion of the agreement against other insurance, in excess of an 
amount specified. A brief statement of the facts, as disclosed by 
the record before us, will aid in an understanding of the reasons for 
our conclusion that the judgment was right. One Noble was a fire- 
insurance broker, resident during the summer months at Lake 
Placid, where was also the hotel property of the plaintiff. Noble 
applied to plaintiff to insure his hotel and personal property, and he 
agreed that Noble might procure such insurance; and the amount 
of $4,630 was placed with this defendant. This figure was the ag- 
gregate of sums apportioned upon various items of property. 
Noble wrote out upon a piece of paper the apportionment of the in- 
surance, and added a clause giving to the assured certain privileges 
as to the use of oil, repairs, and for other insurance. This paper 
writing was then transmitted to the defendant's office in New York 
City. The defendant afterward sent to Noble a policy for the 
amount mentioned, and upon the face of the instrument was at- 
tached the paper forwarded by Noble, but with a change in that . 
part of its writing which privileged the assured to make other in- 
surance. The change was in these words, viz.: “Total amount in- 
cluding this policy not to exceed $15,320.” The policy contained 


* Decision rendered, Oct. 7, 1890. 
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various terms and conditions, which bound the assured to the per- 
formance of, and the abstention from, certain things, and which de- 
fined precisely enough the engagement which the company assumed 
towards him. For the purposes of this case we need only refer to 
the following provisions:— 

The assured, by the acceptance of this policy hereby warrants * * * 
that this company shall not be bound under this policy by any act of, or 
statement made to, or by, any agent or other person, which is not mentioned 
in this policy. * * * This policy shall become void, unless consent in 
writing is endorsed by the company hereon in each of the following instances, 
viz: * * * Ifthe assured have, or shall hereafter obtain, any other policy 
or agreement for insurance, whether valid or not, on the property above men- 
tioned, or any part thereof. * * * Ifany broker or other person than the 
assured, have procured this policy, or any renewal thereof, or any indorse- 
ment thereon, he shall be deemed the agent of the assured, and not of this 
company, in any transaction relating to the insurance. 


In the concluding clause of the instrument, it is provided that 

This policy is made and also accepted by the insured, upon and under 
* * * all the foregoing agreements, covenants, limitations, and conditions. 

The condition against other insurance contained in the policy was 
so far modified by the company as to permit it to the extent, includ- 
ing the amount insured therein, of $15,320, and the permission was 
evidenced in writing upon the paper which had been forwarded 
from Noble, and which was attached to the face of the policy. Now 
this instrument was all there was to operate as a contract between the 
insurer and the assured. It contained, within itself, their relative 
engagements, and the whole of them. Its terms charged the plain- 
tiff with notice that the source and extent of the defendant’s liability 
were to be found there, and that a failure to keep to certuin agree- 
ments on his part would exempt the company from any liability to 
indemnify him for losses. This was the contract proposed by the 
company, and it was open to the plaintiff to accept it, or to refuse 
it. He did accept it, and became as much bound thereby as he 
would have been by any other contract; for there is no distinction 
to be made between such agreements of insurance and other agree- 
ments, for the performance of acts, or the payment of money. It 
forms no exception to the general rule that contracts will be en- 
forced according to their terms, and effect will be given to the ex- 
pressed intention and the evident understanding of the parties. 
Every provision, in the absence of fraud and of conditions immoral 
in the eye of the law, will be presumed to be material to the obiga- 
tions assumed; and, when parties enter into contracts which depend 
for their validity and enforcement upon the fulfillment of prescribed 
conditions, they will be held to the exact nature of the engagement. 
They are presumed to intend the consequences of their acts, and it 
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will afford no excuse to them that they mistook the law of their 
case, or that through inadvertence the conditions and possible con- 
sequences were unnoticed. This policy contained conditions of 
grave import, and which clearly hedged in the contractual relations 
of insurer and insured. It strongly behooved the plaintiff to con- 
sider its contents, when tendered to him, for there was nothing pre- 
ceding or outside of it which at all affected the insurance company. 
It was essentially a conditional obligation of the company, and, when 
he accepted it, the plaintiff became chargeable with the knowledge 
of its contents, and took it according and subject to its terms. 
There is no reason why any provision should be set aside. In this 
particular case it was found that the plaintiff did not know about 
the limitation as to other insurance; but that is his fault, and not 
that of the company. It had the right to presume that the plaintiff 
knew of, and assented to, every provision in its policy when he ac- 
cepted it. Nor is it of any consequence that it may not be possible 
to show that any prejudice could accrue from insurance in excess of 
the particular amount. The purpose of inserting a warranty by the 
assured is wholly immaterial to the question. Parties may insert 
any provisions they choose in contracts, provided they violate none 
of the rules of law, and they should all be given their appropriate 
and intended effect. The warranty inserted here was that the pol- 
icy should be void if the assured should thereafter obtain other in- 
surance on the property in excess of a certain stated sum. The as- 
sent of the plaintiff to this provision is conclusively presumed from 
his acceptance of the policy. In that respect, he voluntarily fettered 
himself, and submitted to the defendant’s conditional acceptance of 
the risks proposed. The following authorities may be referred to in 
connection with the views I have taken of this question: Chase vs. 
Insurance Co., 20 N. Y., 52; Jennings vs. Insurance Co., 2 Denio, 75; 
Pindar vs. Insurance Co., 47 N. Y., 114; Rohrback vs. Insurance Co., 
62 N. Y., 47. 

The able counsel for the appellants, in seeking for grounds to up- 
hold his contention that the defendant is liable upon this policy, 
notwithstanding the violation of the warranty as to other insurance, 
makes two points. He says, in the first place, that this policy, under 
the circumstances, could not be invalidated by other insurance; and, 
in the second place, that the provision on that subject was waived. 

The first ground we do not consider a tenable one. The point 
is that, as there was a consent in writing to other insurance, up to 
a stated amount, written upon the policy, there could be no breach 
of the plaintiff's agreement not to obtain another insurance, and 
that the question became one only of the effect of insurance in ex- 
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cess of the amount specified in the consent. But such was not the 
effect of the act of the company. In restricting the privilege as to 
other insurance, it merely qualified the condition upon which the 
policy would become avoided in that respect. It was the same . 
thing as though the warranty had read that the policy would be- 
come void if the assured should obtain agreements for insurance 
upou his property to an amount exceeding $15,320. The company 
had the right to qualify their consent as to further insurance, and 
it made no difference, in the force of the plaintiff's warranty, whether 
it was an agreement not to obtain any other insurance at all or none 
other after a certain sum was reached. It is not for plaintiff to 
complain, or for the court to reason upon the thing. The time to 
object was when the policy was tendered. 

Passing that point, we come to the consideration of the question 
of whether there was any waiver of the provision as to other insur- 
ance. The ground taken is that Noble was the defendant’s agent, 
and that he knew of other insurance by plaintiff exceeding the sum of 
$15,320, at the time when he delivered the policy, and that when, two 
years subsequently, a renewal of the policy was delivered, he consented 
to and in fact recommended an increase of insurance in excess of the 
amount, $15,320. The evidence is brief, and, in my opinion, does 
not justify the assertions of counsel with respect to Noble’s acts. 
The assertions proceed upon his inference, merely, from Noble’s tes- 
timony; for, explicity, of course, it conveys no such facts to our 
mind. But, disregarding the effect of the testimony, there exists 
the broader ground for our holding that Noble was not the agent of 
the defendant, further than that he might be deemed such for the 
purpose of delivering the policy, and its renewals, to plaintiff, and 
of receiving the premiums for the defendant. There is nothing in 
the case to show that Noble was authorized by defendant to act as 
its agent to effect insurance, or to accept risks for it. So far as it 
appears, Noble had no relations whatever with the defendant other 
than that he forwarded this paper writing, which contained state- 
ments of the amount of insurance proposed for, and the privileges 
desired. He certainly appears to have been nothing more than an 
insurance broker, soliciting insurance business, and when, upon the 
acceptance of the risk, he received back a policy of the company for 
the plaintiff, his sole office was simply to deliver it for the company, 
and to collect the premium. That is certainly not enough to con- 
stitute him an agent for the company, with authority to bind it 
retroactively or presently in transactions relating to the insurance. 
Circumstances are wholly wanting from which we may presume the 
authority of an agent. Then, too, the policy contained the provisions 
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that the company would not be bound by any acts of, or state- 
ments of, or to, any agent, or other person, which were not con- 
tained in the policy; and, further, that any person other than the 
_ assured procuring the policy, or any renewal thereof, should be 
deemed to be the agent of the assured, and not of the company. To 
these conditions the plaintiff's assent is presumed to have been 
given by his acceptance of the policy, and there is no reason why he 
should not be bound by them. If Noble had been the agent of the 
defendant, it was perfectly competent to stipulate by this contract 
of insurance that anything done by, or known to, the agent, should 
be without effect upon the contract, unless made known in writing 
to the principal: Chase vs. Insurance Co., 20 N. Y., 52-56. In 
Whited vs. Insurance Co. (76 N. Y., 415), it was held, with respect 
to a like provision as to agency, “that, as the insured had contracted 
that the person who procured the insurance should be deemed his 
agent, he must abide by his agreement.” Folger, C. J., relied upon 
the cases of Rohrback vs. Insurance Co. (62 N. Y., 47), and Alexan- 
der vs. Same (66 N. Y., 464), where such a clause was held forceful. 
There is no circumstance of proof in this case from which we might 
infer any general.agency, or particular authority, in Noble to repre- 
sent the company. He was a conduit between it and the plaintiff 
for the delivery of the policy and its renewals, and the collection of 
the premiums; and, to that extent, it may be said, he was an agent. 
But no other powers can be predicated upon those acts. Any other 
view of his powers would be without basis in fact, as it certainly 
would be an unreasonable disregard of the plain agreement of the 
parties. This is not a case where the dealings of plaintiff were with 
one who was a commissioned agent of the defendant, or substan- 
tially the agent, for the placing of its insurance risks; and it, there- 
fore, differs from the other cases in this court referred to by counsel. 
A mere insurance broker, as Noble appears to have been, cannot be 
converted into an agent of the insurance company without evidence 
of some action on the part of the company, or of facts from which a 
general authority to represent it might be fairly inferred. The 
judgment appealed from should be affirmed, with costs. 

Andrews, Earl, und Finch, JJ., concur. Ruger, C. J., not voting. 
Peckham and O’Brien, JJ., dissent. 





Ryan vs. Rotheweiler et al. 


SUPREME COURT OF OHIO 


v8. 


ROTHWEILER er at.* 


If a life-insurance policy is taken out, and. premiums paid, by the assured, 
and the policy made payable at his death to his wife, and, in case of her 
decease during his lifetime, to her children by him, in such case, if all 
the beneficiaries named in the policy die before the death of the assured, 
such policy reverts to the assured, and at his death becomes subject to 
administration and bequest, the same as his other personal estate. 


H. caused his life to be insured, and paid all premiums, and had the policy 
made payable to his wife, and, in case of her death, to her children by 
him. H. had only one child, a daughter, by his wife, and the daughter 
married, and had one child, ason. The wife, daughter, and son all died, 
in the order named, before the death of the assured. Afterwards, H. died, 
leaving two daughters by a former wife, and the husband of the de- 
ceased daughter, surviving him. Ina contest over the insurance money 
between the administrator of H. and the administrator of the deceased 
daughter and of the the deceased son, held, that the administrator of H. 
is entitled to the insurance money. 


Statement of facts by Burkert, J. 

On the 19th day of March, 1864, the Home Life Insurance Com- 
pany executed its policy of that date, and thereby insured the life 
of Charles C. Helwig in the sum of $2,000, in consideration of a 
premium of $72.20, to be paid on or before the 19th day of March 
of each year during the life of said Charles C. Helwig. The policy 
was made payable to Anna Helwig, wife of the assured, and in case 
of her death during the lifetime of her husband the policy was made 
payable to her children by her said husband, to their use, or to their 
guardian, if underage. Anna Helwig died November 21, 1872, 
leaving an only child, Anna C. Helwig, who was afterwards married 
to Charles T. Ryan, and she died on the 29th day of December, 
1881, leaving an only child, Raymond C. Ryan, who died on the 
21st day of September, 1883. Charles C. Helwig died in the month 
of September, 1885, leaving two daughters by a former wife sur- 
viving him. Their names are Caroline Salome Ketter and Maria 
Rosina Scherman. Jacob Rothweiler was duly appointed adminis- 
trator of tne estate of Charles C. Helwig, deceased, and Charles T. 
Ryan was duly appointed administrator of the estate of his wife, and 
also of his infant son. Notice of the death of Charles C. Helwig 
having been given to the life-insurance company, and the company 
failing to pay the policy, an action was commenced by the admin- 
istrator of Charles C. Helwig and by his two surviving daughters 


* Decision rendered, December 5, 1893. Syllabus by the Court. 
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against the insurance company, and said Charles T. Ryan was made 
a defendant, and required to set up his interest in the policy. The 
insurance company paid the money into court, and was discharged. 
Charles T. Ryan filed his answer and cross-petition, averring that 
he had been appointed administrator of the estate of his wife and 
of his infant child, and claiming the insurance money as such ad- 
ministrator. The plaintiff below demurred to Ryan’s answer and 
cross-petition on the ground that the same do not state facts suf- 
ficient to entitle him to the insurance money. The court of com- 
mon pleas overruled the demurrer, to which exceptions were taken; 
and, plaintiffs below not desiring to further plead, judgment was 
rendered in favor of said Charles T. Ryan as such administrator. 
A petition in error was filed in the circuit court, and the judgment 
of the court of common pleas was reversed. Thereupon, Charles T. 
Ryan filed his petition in error in this court for the purpose of 
reversing the judgment of reversal of the circuit court. 


Watson, Burr & Livesay and Junius L. Anverson, for Plaintiff in 
Error. 
Nasa & Lentz and J. M. Trsserts, for Defendants in Error. 


Bourget, J. (after stating the facts.) 

The petition avers that the premium was paid by Charles C. 
Helwig, and this is not denied by Charles T. Ryan in his answer 
and cross-petition. True, he avers, in the language of the policy, 
that the first premium was in hand paid by the wife, and that the 
subsequent premiums were to be paid, without stating by whom 
the payment was to be made. The fact that Charles C. Helwig 
survived his wife and daughter and grandson, and that no aver- 
ment is made in the cross-petition as to the payment of the prem- 
iums, during all the years from 1864 to 1885, and the further fact 
that the allegation in the petition to the effect that the premiums 
were to be paid by the assured is not Cenied further than by a re- 
cital of the contents of the policy, leaves the fact reasonably cer- 
tain that the premiums were paid by the assured, Charles C. Hel- 
wig. In fact, no other conclusion can be reached from a careful 
reading of the petition and cross-petition, regard being had to the 
order in which the parties died, and the arguments of counsel on 
both sides seem to concede the fact so to be. On the part of 
Charles T. Ryan, it is claimed that, by the terms of the policy, Mrs. 
Helwig, and, after her death, her daughter, Anna Ryan, had a 
vested interest in the amount to be paid, which could not be di- 
vested by any act of the husband or the insurance company, or 
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both; that this vested right was a chose in action,—a simple con- 
tract to pay her (Anna Ryan) a certain sum of money on the hap- 
pening of an evert certain; that upon her death the chose in action 
passed to her administrator, to be collected when due, and the 
proceeds distributed to her next of kin. On the part of the de- 
fendants in error, it is claimed that this insurance policy is a kind 
of trust, and that when the beneficiaries of the trust fund died the 
fund lapsed into the estate of the person who created the trust, and 
at his death became a part of his estate, subject to administration 
and bequest as other parts of his personal estate. Many authorities 
have been cited by the attorneys on both sides to support these 
propositions, and the circuit court well said that “there is admitted 
confusion among the reported cases and authors upon the subject.” 
The question has never been decided in this state, and hence we 
are at liberty to adopt such rule as we think is most consistent with 
justice and the intention of the parties. The question is not gov- 
erned so much by the principles of choses in action aud vested 
rights as by the principles, aims, and well-known objects of life insur- 
ance. The cases which hold the insurance money to be a trust fund, 
which reverts to the estate of the assured in case of the death of all 
the named beneficiaries during the lifetime of the assured, give 
different reasons for the result arrived at. Some place it upon the 
ground that the person to whom the fund would otherwise go has 
no insurable interest in the life of the assured, while others place it 
upon the doctrine of failure of trust by the death of the beneficiary. 

In the case now under consideration, should plaintiff in error 
succeed, he would receive the insurance money, while he manifestly 
bad no insurable interest in the life of Mr. Helwig. While Anna C. 
Ryan had an insurable interest in the life of her father, her admin- 
istrator had no such interest. While a man may cause his own life 
to be insured for the benefit of a stranger, and the want of insur- 
able interest in the stranger will not invalidate the policy, a policy 
taken out by a man, for his own benefit, on the life of a stranger, 
would be void, for want of insurable interest: Muy, Ins., § 75b. 
The theory of a failure of trust comes with more force and stronger 
reasons than the doctrine of choses in action, so strongly urged 
by counsel for plaintiff in error. Weregard the doctrine of choses 
in action as not fully applicable, because it conflicts in many cases 
with the controlling doctrine of insurable interest. The case of In- 
surance Co. vs. Smith (44 Ohio St., 156) was a case of attempted 
change of beneficiary and of forfeiture of policy. No such ques- 
tions arise in this case. Here the question is not as to change of 
beneficiary, but as to reverter of the policy to the assured by 

Vou. XXIII.—25, 
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reason of the death of all the beneficiaries. Hence, that case throws 
no light upon the question here involved. On principle, therefore, 
and aside from any statute on the subject, we think that in this 
case the policy reverted to Mr. Helwig, and at his death became a 
part of his estate. It seems to us that this was the manifest in- 
tention and understanding of all the parties interested, and that the 
result is just and equitable. While there may have been a vested 
interest, it was an interest not in possession, but in expectancy, 
liable to be divested by the death of the beneficiary before the 
death of the assured. The statute in force when this policy was 
taken out (Swan & C., 737) provided that, in case of the death of 
the wife before the decease of her husband, the amount of the in- 
surance might be made payable to her children, and to their guar- 
dians, if the children were under age. But there was no provision 
for making payment to the administrator of the children, in case 
they should die before the father. This statute was passed upon 
the theory that but for the statute the policy, being payable to the 
wife only, would, in case of her death before that of her husband, 
revert to the husband, as upon a failure of trust by the death of the 
named beneficiary. This act of 1847 was only declaratory of a 
power which existed independent of the statute, because, the chil- 
dren having an insurable interest in the life of the father, the policy 
might be made payable to them in case of the death of the mother; 
but the statute was passed, as is often done, to express, define, 
limit, and make certain a power which already existed. By limit- 
ing the policy to the children at furthest, a condition was implied, 
that, upon the death of both the wife and children during the life- 
time of the assured, the policy should revert to the assured, as upon 
a failure of trust by the death of the beneficiary. Later on, in 1879, 
the legislature passed what is now section 3629, which provides as 
follows: “But if there are no children, upon the death of the wife, 
such policy shall revert to and become the property of the party 
whose life is insured, unless it has been transferred as hereinafter 
provided.” ‘This statute was passed after the policy in this case was 
issued, and, of course, could not affect the rights of the parties. 
But it ingrafted no new principle into the law, as it stood from and 
after the passage of the act of 1847, but only made clear and cer- 
tain that which already existed, but was somewhat obscure. 

We therefore hold, both upon principle and a construction of 
the statute, that, upon the death of the wife and daughter in this 
case, the policy reverted to Mr. Helwig, and at his death became 
part of his estate, subject to administration and bequest, the same 
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as other parts of his personal estate, and that the plaintiff in error 
has no interest whatever in the fund. 

It is further claimed by plaintiff in error that there is a mis- 
joinder of parties plaintiff. The insurance company made no such 
claim, but paid the money into court, to be paid over to the proper 
owner. Plaintiff in error, having no interest in the fund, cannot be 
heard to complain as to defect of parties plaintiff at this stage of 
the case, as they are not seeking te take any money or property 
from him. Judgment affirmed. 


COURT OF APPEALS OF NEW YORK. 


TRIPPE 
v8. 


PROVIDENT FUND SOCIETY.* 


An accident policy proyided that written notice must be given of any acci- 
dental injury, with full particulars of the accident and injury; and fail- 
ure to give such notice within ten days from the date of either injury or 
death should invalidate the claim. 


Held, That in case of death the limitation does not begin to run until the im- 
portant facts and particulars have been secured. 


Where the notice given after ten days was retained without objection, blank 
proofs were furnished and afterwards retained by the company when 
filled, without objection, and additional information was called for, the 
limitation was waived. 


Joun L. Hix1, for Appellant. 
Wm. Henry Arnovx, for Respondent. 
O’Brien, J. 

The defendant is an accident insurance company, upon the co- 
operative or assessment plan, and on the 13th day of March, 1891, 
issued its policy or certificate to Frederick W. Trippe, the plain- 
tiff’s intestate, whereby it agreed, upon the considerations referred 
to in the instrument, to pay to him certain sums specified as a 
weekly indemnity on account of disability from accidents within 
the terms of the contract, and also the sum of $5,000 incase of 
death “through external, violent, and accidental means.” The 
place of business of the insured was in a building near Park Place, 
in the city of New York, which, on the 22d of August, 1891, fell, 
crushing to death in the ruins several of the occupants, and among 
“¥ Decision rendered, Nov. 23,189...2#2#2°2 | 
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them the insured. The destruction of this building, and the con- 
sequent loss of life, is known in the events of that year as the 
“Park Place Disaster.” The claim is resisted by the defendant 
upon the ground that certain conditions expressed in the certifi- 
cate, which were warranties or conditions precedent to liability, 
have not been complied with. The most important question, and 
that most strenuously insisted upon by the defendant, arises upon 
the following condition :— 

Notice of any accidental injury, for which claim is to be made under this 
certificate, shall be given in writing, addressed to the president of the society 
at New York, stating the full name, occupation and address of the injured 
member, with full particulars of the accident and injury, and failure to give 
such written notice within ten days from the date of either injury or death 
shall invalidate any and all claims under this certificate. 

There is nothing in the case to create any doubt as to the fact 
that the insured was killed on the day of the accident, but the fact 
was not known until the 25th, when the body was found among the 
ruins and identified. Notice of the death was given to the defend- 
ant on the 2d day of September, which was within the ten days from 
the discovery of the body, but not within ten days from the day 
of the accident, when, as the defendant insists, the death must have 
occurred. The condition upon which the defense is based was to 
operate upon the contract of insurance only subsequent to the fact 
of a loss. It must therefore receive a liberal and reasonable con- 
struction in favor of the beneficiaries under the contract: McNally 
vs. Insurance Co., 1387 N. Y., 389. The provision requires not only 
notice of the death, but “full particulars of the accident and in- 
jury.” It is quite conceivable that in many cases of death by acci- 
dent the fact cannot be, and is not, known until days, or even 
weeks, after it has occurred. Such conditions in a policy of insur- 
ance must be considered as inserted for some reasonable and prac- 
tical purpose, and not with a view of defeating a recovery in case 
of loss by requiring the parties interested to do something mani- 
festly impossible. The object of the notice was to enable the 
defendant, within a reasonable time after the death or injury, to 
inquire into all the facts and circumstances while they were fresh 
in the memory of witnesses, in order to determine whether it was 
liable, or not, upon its contract. The full particulars of the death, 
which the condition requires, cannot, ordinarily, be furnished until 
the fact of death, and the manner in which it occurred, are ascer- 
tained. In this case, all that was known prior to the 25th of 
August, when the body was found, was the fact that the deceased 
had his place of business in the building, and that it had been de- 
stroyed. But it did not follow from these facts that the insured 
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was dead, as he might have been absent from the building at the 
time, or in some way escaped from the result of the accident; and 
a notice served upon the defendant prior to the time when the 
body was found and the fact of death ascertained would not be 
within the object or terms of the condition. The parties having 
contracted that the notice of death should be accompanied by full 
particulars of the manner in which it occurred, and the attendant 
circumstances, they evidently intended that it should be given only 
when the fact and manner of death became known to the parties 
who were required to act. The fair and reasonable construction 
of this condition, therefore, is that the ten days within which the 
notice is to be given did not begin to run from the date of the acci- 
dent or the disappearance of the insured, but from the time when the 
body was found and the important fact of death, with the circum- 
stances and particulars under which it occurred, ascertained. This 
construction secures to the defendant every benefit and advantage 
that was intended by this provision of the policy, and it cannot, there- 
fore, complain if the very harsh and technical meaning which it now 
seeks to put upon a condition subsequent is rejected. The plaintiff 
was the widow of the deceased, and the beneficiary named in the 
certificate. She was the only party interested in the enforcement of 
the contract, and who could give the notice; and she could not give 
it, within the meaning of the condition, until she had knowledge of 
the facts which she was bound to communicate. To hold that the 
plaintiff was bound to give notice of the death of her husband, with 
full particulars, before she had any knowledge of the facts, would 
be to require her, by a technical and literal construction, to do an 
impossible thing, which was not within the intention of the par- 
ties when the contract was made: Insurance Co. vs. Boykin, 12 
Wall., 433, 

But even if the defendant’s construction of this condition was 
correct, we think, by its acts, the objection has been waived and 
cannot now be urged as a defense. The notice served on the 2d of 
September was retained, without objection, and another served on 
the 15th of October, after the plaintiff had been appointed admin- 
istratrix. On the 12th day of October, upon written application to 
the defendant, it furnished the necessary blanks for proofs of loss. 
These proofs were made and forwarded to the defendant, in com- 
pliance with the terms of the contract, and were retained without 
objection. On the 19th of March following, the defendant called 
for further information, which was given. It is well settled that 
such defenses are waived when the company, with knowledge of all 
the facts, requires the assured, by virtue of the contract, to do 
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some act, or incur some expense or trouble, inconsistent with the 
claim that the contract had become inoperative in consequence of 
a breach of some of the conditions: McNally vs. Insurance Co., 
supra; Roby vs. Insurance Co., 120 N. Y., 510; Titus vs. Insurance 
Co., 81 N. Y¥., 410, 419; Benninghoff vs. Insurance Co., 93 N. Y., 
495; Goodwin vs. Insurance Co., 73 N. Y., 480; Brink vs. Insurance 
Co., 80 N. Y., 108; Jones vs. Insurance Co., 117 N. Y., 103; Arm- 
strong vs. Insurance Co., 130 N. Y., 560; Insurance Company vs. 
Edwards, 122 U. S., 457. The acts of the defendant in receiving 
and retaining these papers without objection, and calling for 
others, are consistent only with the theory that the contract was 
still considered in force; and as the plaintiff acted accordingly in 
performance of its conditions, subsequent to the loss, the defend- 
ant ought not to be permitted now to change its position, and as- 
sert that after ten days from the accident the obligations of the 
policy virtually ceased, by reason of failure within that time to 
serve notice of death. 

The deceased stated in his application, which is part of the 
policy and a warranty, that his business was that of a “wholesale 
drug merchant.” It is now urged that the contract is avoided for 
the reason that this statement or representation was untrue. This 
point is based upon evidence tending to show that some of the arti- 
cles that the deceased kept in his store, and dealt in, were of such 
a character as to deprive him of the right to be classified for acci- , 
dental insurance as a wholesale druggist. Without further refer- ° 
ence to the merits of this objection, it is sufficient to say that it is 
not available to the defendant in this court, for the reason that the 
testimony introduced did not conclusively establish any breach of 
warranty in this respect. At best, the question was one of fact, and 
the disposition made of it by the learned trial judge was sufficiently 
favorable to the defendant when he submitted it to the jury. No 
exception was taken by the defendant to this course, or to the in- 
structions given by the court to the jury upon the submission of 
the question, and, obviously, none could have been. In fact, the 
only question submitted to the jury was whether this statement was 
true. The only objection that the defendant made to this disposi- 
tion of the case was to request a submission, also, of the question 
as to the date of the death of the insured, which request was prop- 
erly refused, as the sufficiency of the notice of death served pre- 
sented a question of law. 

The other exceptions in the record have been examined, and, as 
they disclose no error prejudicial to the defendant, the judgment 
should be affirmed. All concur. 
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UNITED STATES CIRCUIT COURT, 


DISTRICT OF KANSAS. 


KAHNWEILER Et AL. 
vs. 


PHENIX INS. CO., or BROOKLYN. * 


The policy provided that proofs of loss should be furnished within thirty days, 
but no penalty was imposed on failure. 


Held, That failure simply delayed the date when loss was payable. 


The policy provided that arbitration should be had in case of disagreement, 
and that it should be a condition precedent to action. 


Held, That in case of disagreement, action before seeking an arbitration was 
premature. 


Held, That the company was not obligated to demand arbitration in order to 
avail itself of the failure to arbitrate as a defense. 


Rossineton, Smira & Datuas, for Plaintiffs. 
H. M. Jackson, for Defendant. 


Foster, D. J. 
On or about the 8th day of January, 1887, the plaintiffs stock of 
merchandise was totally destroyed by fire, excepting about $30 sal- 


vage. The stock was insured for over $40,000 in something like 
twenty different companies. The defendant company had a policy 
of $2,500 on the goods. Shortly after the fire an adjusting agent of 
the defendant company made a full investigation into the cireum- 
stances of the loss, and thereupon informed the plaintiffs that their 
total loss was $22,700, and further said: “‘ We have got to go away, 
and want to settle. We have had dealings with your nationality be- 
fore.” ‘This amount the companies are ready to pay,” and he was 
ready to pay the proportionate part due from the Phenix company. 
The insured replied: “ We had over $45,000 loss, and will not accept 
any such settlement.” On the 4th of February the insured wrote to 
the office of the company, at Brooklyn, N. Y., for blanks on which to 
make proofs of loss, and received an answer from its Chicago office, 
dated February 7th, declining to furnish the blanks. On or about 
the 23d day of February the proofs of loss were made out, and were 
received at the Chicago office in four or five days thereafter. The 
company made no objection to the proofs of loss, or the time of 
making the same. This suit was commenced on the 13th of August, 
1887, about seven months after the fire. The policy of insurance 
contains the following provisions:— 


*Decision rendered, Sept. 4, 1893. 
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(9) Persons sustaining loss or damage by fire shall forthwith give notice 
in writing of said loss to the company, and within thirty days thereafter ren- 
der a particular and specific account of such loss, signed arid sworn to by 
them. * * * (10) The amount of sound value and of damage to property, 
whether real or personal, covered by this policy, or any part thereof, may be 
determined by mutual agreement between the company and the assured, or, 
failing to agree, the same shall then be submitted to competent and impartial 
arbiters, one to be selected by each party; the two so chosen, in case of disa- 
greement, to select an umpire, to whom they shall refer each subject of dif- 
ference. And the award of any two of them, in writing, under oath, shall be 
binding and conclusive as to the amount of such loss or damage, but shall not 
determine the validity of the contract, nor the liability of this company, nor 
any other question, except only the amount of such loss or damage. Each 
party shall pay their own arbitrator, and one-half of the cost of the umpire. 
It shall be optional with the company to take the whole or any part of the 
articles at their appraised value; and, further, that it shall be optional with 
this company to repair, to rebuild, or replace the property lost or damaged, 
with like kind or quality within a reasonable time, giving notice of their in- 
tention to do so within sixty days after receipt of the proofs herein required, 
and until such proofs * * * are produced by the claimant, and such ex- 
aminations and arbitrations permitted and had, the loss shall not be payable. 
* * * (12) Itis furthermore hereby expressly provided and mutually agreed 
that no suit or action against this company for the recovery of any claim by 
virtue of this policy shall be sustainable in any court of law or chancery un- 
til after an award shall have been obtained, fixing the amount of such claim, 
in the manner above provided, which is agreed to be a condition precedent, 
nor unless such suit or action shall be commenced within twelve months next 
after the date of the fire from which such loss shall occur; and should any 
suit or action be commenced against this company after the expiration of the 
aforesaid twelve months, the lapse of time shall be taken and deemed as con- 
clusive evidence against the validity of such claim, any statute of limitations 
to the contrary notwithstanding. 


The defendant insists that this action cannot be maintuined— 
First, because the proofs of loss were not rendered within thirty 
days after the fire; second, because there has been no arbitration to 
determine the amount of loss sustained. 

The first objection is untenable. A failure to furnish the proofs 
of loss within thirty days did not work a forfeiture of the policy. It 
merely delayed the date when the loss would become payable; the 
insurer having sixty days after the proofs were furnished to make 
payment, or replace the property destroyed: Hall vs. Insurance Co. 
(Mich.); Vangindertaelen vs. Insurance Co., 82 Wis., 112. 

On the second objection many decisions have been cited by the 
parties on either side, and the plaintiffs insist that the provision in 
the policy for arbitration has been waived by the company, and is 
inoperative; that the company could not invoke that provision to 
abate or defeat the plaintiffs’ suit, because it made no demand for 
arbitration, and because it denies its liability in toto. This denial 
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of liability in toto appears for the first time in the answer of the 
defendant in this suit. Up to that time the company had offered 
to pay its proportion of what it claimed was the actual loss of the 
insured, but there was an irreconcilable difference between the par- 
ties as to the amount of that loss, thus bringing the case within the 
provisions of the arbitration clause of the policy. Inasmuch as the 
arbitration should precede any suit, at no time during the period 
for arbitration did the company deny its liability for the loss. That 
the company has set up in one count of its answer a denial of any 
liability does not affect the case. It might waive any objection to 
the cause of the fire, and offer to settle to avoid litigation; but this 
would not affect its right, when sued, to set up inits answer any legal 
defense it had to the action. Did the insurance company lose its 
right to invoke this provision of the policy by not making demand 
for arbitration? Counsel for plaintiffs has cited many authorities on 
this point, but it will be observed that in the cases cited the provis- 
ion in the policy was different from this. There the contract pro- 
vided for arbitration if either party demanded it in writing. It was 
not an absolute covenant, but was optional, nor was it made a condi- 
tion precedent to the bringing of suit: See Wright vs. Insurance 
Co. (Pa. Sup.); Nurney vs. Insurance Co., 63 Mich., 633; Wood, Ins. 
§ 1015; Mentz vs. Insurance Co., 79 Pa. St., 478; Schollenberger vs. 
Insurance Co., 7 Ins. Law. J.,-697; Insurance Co. vs. Badger, 53 
Wis., 283. 

In Vangindertaelen vs. Insurance Co. (82 Wis., 112), the company 
received proofs of loss, but did not make objection to the amount 
claimed; hence the insurer, having no notice of a disagreement as 
to loss, took no steps toward arbitration. It must be observed that 
in the case at bar the prevision for arbitration is absolute, and forms 
a part of the contract. It is also, in terms, declared to be a condi- 
tion precedent to the bringing of suit. There were no conditions 
required to make it operative, except a disagreement between the 
parties touching the amount of loss. If the company was bound to 
make a demand for arbitration, when should that demand have been 
made? There was no time fixed. The plaintiffs had a year after 
the loss in which to bring their suit, and they could delay arbitra- 
tion for many months, if they desired; so they demanded it before 
suit was brought, and this suit was brought nearly five months be- 
fore the year expired. I cannot see any reason why the company 
was compelled to take any action in the matter of arbitration before 
this suit was commenced. It had a right to rest upon the terms of 
the policy, and to expect the assured would bring no suit until they 
at least attempted to comply with those terms. Whatever difference 
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of views may be found inthe decisions of different states, it is enough 
for this court to know and follow the decisions of the supreme court, 
and that court has held that this provision in the policy of insurance 
is legal, and can be enforced: Hamilton vs. L. & L. & G. Ins. Co., 
136 U. S., 242; Same vs. Home Ins. Co., 137 U. S., 370, 385. 

In the first above cited case the policy provided that, in case of 
difference as to the amount of loss, either party could demand, in 
writing, that it be arbitrated. There was a difference between the 
parties, and the company demanded arbitration; but the assured 
sought to impose further conditions, and the arbitration failed. In 
that case the court held that the insurance company, after making 
a demand, had an absolute right to arbitration. In this case the 
right was absolute without any demand, by the terms of the policy 
itself. For the reasons above stated the motion for a new trial must 
be overruled. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


DOYING Er At. 
vs. 


BROADWAY INS. CO.* 


When an appraisement of damages is offered to prove the loss by fire, in an 
action on a policy of insurance, and is objected to on the ground that it 
was not made as required by the policy, the objection is rightly over- 
ruled, if it appear that, by an agreement made after the fire, the parties 
superseded the appraisement clause of the policy. 

By the terms of an agreement, an umpire was authorized to act, in appraising 
a loss by fire, only in case of disagreement between the appraisers, and 
damaged goods, and then one offered to the other to appraise the loss at 
only on matters of difference. The appraisers together examined the 
50 per cent of the amount insured, and the latter refused. After that, 
the appraiser first named, in bad faith, prevented any further meeting of 
the appraisers. Held, That the other appraiser and the umpire had 
authority to make a valid appraisement. 


A request to charge, which requires the court to assume as a fact what is not 
proved by the evidence, is properly refused. 
Statement of facts by Drxon, J. 

This was an action upon a policy of fire insurance issued by the 
defendant to the plaintiffs July 14, 1891, insuring a stock of hard- 
ware, office furniture, etc., in Summit, N. J. <A fire occurred De- 
cember 30, 1891. The policy contained the following clause: “In 


* Decision rendered, Nov. 20, 1893. Syllabus by the Court. 
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the event of disagreement as to the amount of loss, the same shall, 
as above provided, be ascertained by two competent and disinter- 
ested appraisers, the insured and this company each selecting one, 
and the two so chosen shall first select a competent and disinter- 
ested umpire. The appraisers, together, shall then estimate and 
appraise the loss, stating separately sound value and damage, and, 
failing to agree, shall submit their differences to the umpire, and 
the award in writing of any two shall determine the amount of 
such loss.” On January 20, 1892, the plaintiffs entered into a 
written agreement with the defendant and the Citizens’ Insurance 
Company, which had also issued a policy to the plaintiffs on the 
same goods, in which agreement it was stipulated that :— 

Charles A. Berrian and Edward Collins (together with a third person, to 
be first appointed by them, who shall act, in case of disagreement, as umpire 
on matters of difference only) shall appraise, estimate, and determine the 
actual sound cash value at the time of the fire, and the damage by fire of 
December 30, 1891, to the property specified and described in the policies of 
said companies herein named, and insured in the name of Doying Brothers, 
which appraisement and estimate by them or any two of them, as above pro- 
vided, in writing, as to the amount of such actual sound cash value and loss 
or damage, shall be binding on both parties, so far as regards such 
appraisement. 

Of the appraisers named in this agreement, Charles A. Berrian 
had been selected by the insured, and Edward Collins. by the in- 
surers. On February 27, 1892, these appraisers appointed Gilbert 
G. Wood as umpire. Subsequently, the appraisers met on several 
occasions, and spent some time in examining the goods ; and on 
March 9, 1892, having been unable to estimate their value in detail, 
Collins told Berrian that he would appraise the loss, in gross, at 50 
per cent of the face of the policies, but the latter refused to concur 
in this estimate. After that, various attempts were made to bring 
about other meetings between the appraisers, but they failed; and 
on March 23, 1892, Berrian wrote to Collins that on March 25, 
1892, he expected to meet the umpire, in Summit, to examine and 
appraise the goods. Accordingly, on the day last mentioned Ber- 
rian and Woods (Collins not appearing) met in Summit, and made, 
in writing, an appraisement and estimate of the sound cash value 
of the insured property, and of the damage done to it by fire. At 
the trial of the cause in the Hudson Circuit, the plaintiffs offered 
this appraisement as the evidence of the amount of their loss, and 
it was objected to by the defendant on the ground “that there had 
been no appraisement made, such as is required by the provisions 
of the policy.” This objection was overruled, and exception taken. 
At the close of the testimony, the defendant’s counsel requested 
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the court to instruct the jury “that the award offered in evidence 
was not a valid award ; that the umpire could not act unless the 
appraisers had come together and had disagreed; and that as that 
was not the situation in this case, the umpire had no power to act, 
and the award was not valid.” The court refused to so charge, 
and directed the jury that if they were satisfied from the evidence 
that one of the appraisers was acting in bad faith, and really en- 
deavoring to defeat an appraisement altogether, or postpone it for 
some ulterior purpose, the other appraiser, acting in good faith, 
had the right to call upon the umpire, and the appraisal of that 
appraiser and the umpire would be binding upon the parties. To 
this refusal, and to this portion of the charge, exception was taken. 
Upon the exceptions thus allowed, error has been assigned. 


Bassitt & Lawrence, for Plaintiff in Error. 
Gitpert Couns, for Defendants in Error. 


Drxon, J. (after stating the facts.) 

The objection to evidence was properly overruled. The ap- 
praisement was not offered as one “required by the provisions of 
the policy,” but as one made under the agreement of January 20, 
1892. This agreement was substituted for the appraisement 
clause of the policy, and, being somewhat different from it, in 
effect, abrogated it. Whether, therefore, the appraisement was 
such as the policy required, was immaterial. An appraisement 
made under the agreement was, according to its terms, binding 
on the parties. 

The request to charge was legally refused, for it assumed as a 
fact what was not proved, viz., that the appraisers had not come 
together and disagreed. The uncontradicted testimony was that 
the appraisers had together examined the goods in question, and 
that their examination had resulted in a difference of opinion as to 
the damage done by the fire—Collins thinking the damage was 50 
per cent of the face of the policies ; Berrian thinking it was more. 
Whether this difference of opinion was such a disagreement as 
would justify calling in the umpire, might depend on circum- 
stances. The court could not lawfully determine that, under all 
the evidence, the umpire had no authority to intervene, and there- 
fore did not err in refusing to charge as requested. 

That portion of the charge which is excepted to would be subject 
to criticism, if considered abstractly. Under the agreement be- 
tween the parties, the refusal of one of the appraisers to appraise, 
whether in good faith or in bad faith, would not give jurisdiction 
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to the umpire. He was empowered to act only “in case of dis- 
agreement,” i. e.; in case the appraisers had considered the matters 
submitted to them, and had formed and expressed to each other 
different opinions concerning them. But, when viewed in the 
light of the uncontradicted testimony above noticed, the charge 
does not seem to be prejudicial to the defendant. If, after the ap- 
praisers had examined and conferred about the damage done, 
they had reached and expressed to each other different estimates 
of its amount, and thereafter one of the appraisers, in bad faith, 
endeavored to prevent further conference, or to postpone such con- 
ference for some ulterior purpose, then the other appraiser, acting 
in good faith, would have a right to regard their difference as a 
final disagreement, and thereupon to call in the umpire. The con- 
tract did not require that the appraisers should concur in summon- 
ing the umpire to settle their differences, but whenever, in fact, a 
disagreement arose between them, he became qualified to act, and, 
with either of them, might make a valid appraisement of the mat- 
ters on which the appraisers had differed. In accordance with this 
view was the charge, when applied to the undisputed facts of the 
case, and it is only with reference to the circumstances before the 
court that the legality of the charge can be adjudged: Packard 
vs. Railway Co., 54 N. J. Law, 554, 562. 

Other matters were discussed upon the argument, but they are 
not presented by the bills of exceptions. We find no error in the 
record, and the judgment should be affirmed. 

Beasley, C. J., and Depue, Magie, Reed, and Brown, J. J., 
dissenting. 





Miscellaneous Decisions. 


2 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


InsuraBLe INTEREST OF PARTNERS. 


In the case of Cheeves vs. Anders, decided by the Texas Court of 
Civil Appeals on Feb. 28, 1894, each of two partners took out a pol- 
icy for the same amount payable to the firm, the premiums for 
equal amounts being paid out of the firms assets, by which the 
policies were continued in force until after the death of one of the 
partners, who had meanwhile retired without indebtedness to the 
firm. It was held that the continuing partner had no claim as 
against the estate of deceased, on his policy. The court said: The 
insurance company is not complaining in this case, and, in so far as 
it is otherwise shown, acquiesces in the judgment rendered. This 
being true, we do not feel called upon to decide or express any 
opinion in the abstract upon the question whether or not a partner 
has an insurable interest in the life of his copartner. But, however 
this question may be ultimately decided, we feel confidence in our 
opinion that, upon a dissolution of the firm and a retirement from 
it of the partner whose life is insured, the remaining partner ceases 
to have an insurable interest in the life of the retired partner, and 
that he loses his right to recover upon a policy previously executed 
during the life of the firm. The reason upon which rests the rule 
of public policy requiring the existence of an insurable interest in 
the life of the assured finds application in this case, notwithstand- 
ing the policy was issued at atime when the appellant may have 
had an insurable interest in the life of the retired partner: Price 
vs. Knights of Honor, 68 Tex., 362; Cooke, Life Ins., p. 103; Schon- 
field vs. Turner, 75 Tex., 325; Insurance Co. vs. Hazlewood, 75 Tex., 
350. Nor will the fact that the retired partner, by contract with 
the one remaining in business, agrees that the policy may be trans- 
ferred to him, control the rule of public policy to the extent of 
keeping alive the policy when the insurable interest has ceased: 
Price vs. Knights of Honor, 68 Tex., 362. If the retiring part- 
ner was a debtor to the firm or of the partner remaining in the 
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business, then the firm or remaining partner may have an interest 
in the policy equal to the extent of the debt, and may to this 
extent have an insurable interest in the life of the assured. But then 
there is no issue of this kind presented by the pleadings, and there 
is no pretense of an indebtedness by Chilton to the firm or to the 
appellant. In this case the fact that the firm paid the premium on 
the life of Chilton will not give the appellant an insurable interest 
in his life, or give him any interest in the policy, because it appears 
from the averments of the answer that the firm, when Chilton was an 
equal partner, paid a like amount of premium on a policy issued on 
the life of appellant similar to the one sued on. This, in effect, 
makes Chilton’s interest and ownership in the amount paid out on 
premiums equal to that of appellant. Consequently, the appellant 
is out nothing for premiums paid. Judgment affirmed. 


Dovsite INsuRANCE. 


In the case of Westchester Fire Ins. Co. vs. Storm, decided by the 
Texas Court of Civil Appeals on Feb. 28, 1894, the plaintiff upon 
moving into a house with a portion of his household furniture 
insured the furniture for a year. He subsequently brought the bal- 
ance of his furniture and took out another policy on the same. Both 
policies in nearly similar terms covered the household furniture, and 
it was held that there was other insurance within the policy. The 
courts says: In our opinion, the policy of defendant covered much, 
if not all, of the personal effects insured in the policy previously 
issued, and, if that policy had not been issued, could have been en- 
forced for its loss. The description in both policies is very similar. 
By the terms of the defendant’s policy, if any of the property in- 
sured had been previously insured, it was to be void. This condi- 
tion was just and reasonable: 7 Am. & Eng. Enc. Law, p. 1012. In 
order that the provision in the policy before us should be binding, 
itis not necessary that the property in both policies should be wholly 
identical. It was the same in part, at least, and this was sufficient 
to avoid the policy: Mussey vs. Insurance Co., 14 N. Y., 79. It has 
been held that where the property is separately insured in two dif- 
ferent stores, and then commingled in one, it is not double insur- 
ance: Vose vs. Insurance Co., 39 Barb., 302. But, if this is true, it 
does not apply to the facts of this case. It has also been held that 
parol evidence may be admissible to show that the property, though 
apparently identical in two policies, is not in fact identical :.May, Ins., 
§ 367; Clark vs. Insurance Co., 9 Gray, 148; Storer vs. Insurance Co., 
45 Me., 175. The evidence in this case, however, does not show that 
the property described in both policies was not the same. Plaintiff 





400 Miscellaneous Decisions. [May, 


may have so intended it, but there is no pretense that defendant or 
its agent so intended, knew of the other policy, or had knowledge of 
any fact that would limit its policy to the property placed in the 
house after July, 1890. The minds ofthe parties did not meet upon 
this matter, and there was no contract concerning it. Plaintiff can- 
not complain. He should have informed defendant of the other 
policy, what it covered, and what property he was at the time hav- 
ing insured. We think the facts show a double insurance of the 
same property, and that tke policy was void. The following author- 
ities are added to those cited above: May, Ins., §§ 364, 367; Associa- 
ation vs. Griffin, 66 Tex., 232; Insurance Co. vs. Schettler, 38 Il, 
166; Insurance Co. vs. Hayes, 17 Ohio St., 432; 7 Am. & Eng. Ene. 
Law, pp. 1013-1015. The judgment of the court below should be 
reversed, and judgment here rendered for appellant, and it is so 
ordered. Reversed and rendered. 


Liaspiity oF Rartroap For Fire. 


In the case of Griswold vs. Ill. Cent. Railroad Co., in the Supreme 
Court of Iowa, reported in 21 Ins. L. J., 961, the Code of Iowa pro- 
vides that a railroad shall be liable for all damages by fire caused 
by operating it, and that a common carrier cannot exempt itself 
from liability as such by contract. Prior to the act a railroad had 
leased a tract of land to a party for erecting an elevator, stipulating 
that it should not be liable for damages from fires caused by it, 
whether through accident or negligence. It was held that this stip- 
ulation would cause the company to violate a duty it owed to the 
public and was therefore void. This decision was subsequently 
reversed on rehearing, and the contract was declared valid. 


RECEIVERSHIP IN Case OF INSOLVENCY. 


The Supreme Court of California decided, in the case of State In- 
vestment & Ins. Co. vs. Superior Court, on Jan. 25, 1894, that the 
statues of that state empowering the court to decree a dissolution of 
an insurance company and winding up of its affairs in case of 
insolvency in proceedings by the attorney-general, does not authorize 
the appointment also of a receiver. In such action the state is con- 
cerned only in the dissolution of the corporation, not in the control 
of its property. Such receivers can be appointed under the code 
only on the application of a creditor, stockholder, or member, not 
on that of a stranger. The control of its affairs belongs to the 
directors. 
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SUPREME COURT OF WYOMING. 


KAHN 
v8. 


TRADERS’ INS. CO.* 


T he arbitration clause must be pleaded in order to be available as a defense. 


Denial of liability is a waiver of the arbitration clause as a condition prece- 
dent to suit. 


Where the agent has authority to fill up, issue, and countersign policies signed 
in blank and entrusted to him, without consulting the officers of the 
company, he is a general agent, and may by verbal consent waive a 
policy provision requiring other insurance to be indorsed. 


An adjuster having authority to settle a loss may waive proofs of loss. 


The bookkeeper of the insured may, as a witness, refer to schedules of goods 
last made by him after the fire, partly from memory and partly from 
duplicate invoices procured from the vendors, in order to refresh his 
memory. 


Values of goods lost, but not included in proofs of loss, may be given in 
evidence. 


An affidavit and schedule of loss sent to the company in an effort to comply 
with proofs of loss, to which no response was made by the company, is 
evidence of the effort to comply though not of the loss. 


An offer of compromise by adjuster where the only matter in dispute was 
amount of claim, and which was not confidential, may be shown in 
evidence. 


A statement in proofs of loss that the goods were burned up and destroyed 
by fire, when they were mostly ruined by smoke and water, and the facts 
were known to the agent and adjuster, was not fraud by false swearing. 


Statement of facts by Cuark, J. 

This is an action ona policy of insurance issued by the defendant 
company on the 5th day of May, 1890, insuring plaintiff against loss 
by fire on a stock of groceries for the sum of $1,200, and store fix- 
tures for the sum of $300, all while contained in a certain store 
building situate in the city of Cheyenne, in this state. The building 
containing the property so insured was burned on December 26, 
1890. The action was commenced in the court below on the 16th 
day of April, 1891. 

The plaintiff, in his petition, alleged (1) the corporate character 
of defendant ; (2) the making of the policy and its consideration, and 
a description of the property insured, annexing the policy, and refer- 
ring to it as part of the petition ; (3) that plaintiff at date of policy, 
and thenceforth until the fire, had an interest in the said property, 
as owner, in an amount exceeding $2,500 ; (4) that on December 
26, 1890, the said property so insured was totally destroyed by fire; 
“* Decision rendered, Dec. 1, 1893. 

Vou. XXIII.—26. 
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(5) that he “ duly fulfilled all the conditions of said insurance on his 
part, and gave immediate notice of said fire to the agents of the 
said defendant, and within sixty days from the date of said fire 
gave due notice and proof of the fire and loss, and duly demanded 
payment of the said sum of fifteen hundred dollars ;” (6) that no 
part had been paid, and the said sum is due to plaintiff, wherefore 
he prays judgment. 

The policy annexed to the petition contains among others not 
necessary here to state, the following provisions and conditions : 
(1) That, in the event of loss by fire, the loss or damage should be 
estimated according to the actual cash value at the time of the fire, 
not exceeding what it would cost assured to replace the same, de- 
ducting therefrom a reasonable amount for depreciation from usave 
or otherwise, such loss or damage to be paid 60 days after the 
written notice and proofs, as thereinafter required, shall have been 
made by assured, and delivered to the company in Chicago, in 
accordance with the terms and provisions of the policy. (2) That 
if the assured shall have, or after the issuance of the policy procure, 
any other insurance, valid or invalid, on the property insured or 
any part thereof, without the consent of the company written upon 
this policy, then and in such case this policy should become abso- 
lutely void. 

(3) Persons sustaining loss or damage by fire shall forthwith give notice 
thereof to this company in writing, and, within thirty days after the loss 
shall have occurred, render a particular account of such loss, signed and 
sworn to by them, stating whether any and what other insurance has been 
made on the same property, giving copies of the written portions of all 
policies thereon; also the actual cash value of the property and their interests 
therein; for what purpose, and by whom, the building insured, or contain- 
ing the property insured, and the several parts thereof, were used at the 
time of the loss; when and how the fire originated ; and shall also produce 
and deliver to ‘this company, within thirty days after the loss shall have 
occurred, a certificate under the hand and seal of w magistrate or notary 
public (nearest the place of the fire, not concerned in the loss as a creditor 
or otherwise. nor related to the assured), stating that he has examined the 
circumstances attending the loss, knows the character and circumstances ot 
assured, and verily believes that the assured has, without fraud, sustained loss 
on the property insured to the amount which such magistrate or notary public 
shall certify; and unless such particular account and certificate is rendered 
in the manner, and within the time, hereinbefore stated, this policy shali be 


absolutely void. (4) All frauds or attempt at fraud, by false swearing or 
otherwise, shall forfeit all claim under this policy. 


(5) That when personal property is damaged 


the amount of sound value and of damage shall be determined by mutual 
agreement of the company and assured; or, failing to thus agree, the same 
shall then be determined by appraisal of each article by two competent and 
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disinterested appraisers, one to be appointed by assured, and the other by 
this company, and the two so chosen shall first select a competent and 
disinterested umpire. The appraisers together shall then estimate and de- 
termine the damages as above provided, stating separately sound value and 
damage, and, failing to agree, shall submit their differences to the umpire ; 
and the award of any two of them, made in writing and under oath before 
any magistrate or other properly qualified person, shall be final and binding 
on the parties hereto as to the amount of such damage. The company reserves 
the right to take the whole or any part of the articles at their appraised 
value. (6) That until sixty days after the proofs, certificates, plans and 
specifications and award of appraisers herein required shall have been 
rendered, and examinations perfected by assured, the loss shall not be paya- 
ble. (7) That neither the agent who issued the policy, nor any other person 
except its secretary in the city of Chicago, has authority to waive, modify, 
or strike from the policy any of its terms and conditions; * * * nor, in 
the event that this policy shall become void by reason of noncompliance with 
any of the terms or conditions thereof, shall the agent have the power to 
waive, modify, or revise the same ; and any policy so made void shall remain 
void and of no effect, any contract, by parol or otherwise, or understanding 
with the agent to the contrary notwithstanding. 

(8) No suit for the recovery of a claim under the policy shall be 
maintainable unless commenced within one year from the date of 
the fire. 

On the 4th day of July, 1891, the defendant filed its answer to 
plaintiff’s petition, and in its first defense admitted its corporate 
character and the making of the policy, and denied generally all the 
other allegations of plaintiff's petition. For a second defense, defend- 
ant alleged that plaintiff never at any time gave to defendant any 
written or other notice of his alleged loss, as provided in the policy 
or otherwise ; nor did he any time render to defendant a particular 
account, or any account, of his alleged loss, signed and sworn to by 
him, or otherwise ; nor did the plaintiff at any time produce or de- 
liver to defendant any certificate under the hand and seal of a 
magistrate or notary public, as required by the conditions of the 
policy. Fora third defense, defendant alleged that plaintiff had 
been guilty of fraud and attempt at fraud, by false swearing and 
otherwise, in this: That, after the loss, plaintiff falsely swore that 
the quantity of property destroyed by fire was four times as great 
as the quantity actually destroyed ; that he falsely swore that the 
value of the property destroyed was four times as great as it actu- 
ally was ; and that this false swearing was done by plaintiff know- 
ingly, willfully, and for the purpose of misleading and deceiving the 
defendant as to the amount of his loss, etc. For a fourth defense, 
defendant alleged that it is provided in the policy that, in case of 
other insurance upon the property, the loss should be prorated be- 
tween the several companies insuring ; that the loss actually suffered 
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did not exceed the sum of $400 ; and that there was other insur- 
ance in the sum of $1,000 upon the property. For a fifth defense 
defendant alleged that on the 13th day of October, 1890, plaintiff 
procured other insurance upon the property in the sum of $1,000 
in the Hartford Fire Insurance Company of Hartford, Conn., without 
the consent of defendant written upon its policy, or otherwise. To 
such answer, plaintiff filed his reply, in which he set forth facts 
tending to show a waiver of the conditions of the policy requiring 
written notice of the fire, a magistrate’s certificate, and written con- 
sent to other insurance ; denied false swearing or any attempt at 
fraud ; denied that the loss sustained by him did not exceed the sum 
of $400 ; and alleged that on February 9, 1891, at the city of Chicago, 
he rendered and delivered to defendant a particular account of the 
loss subscribed and sworn to by him, in substance, in accordance 
with the provisions of the policy. Upen the issues presented by 
these pleadings, the cause came on for trial before a jury on the 12th 
day of January, 1892. Upon the conclusion of the evidence the 
court instructed the jury, and submitted the determination of the 
cause to them, directing them to find a general verdict, and, over 
plaintiff's objection, to answer four special questions in addition to 
their general verdict. Thereafter, on the 18th day of January, 1892, 
the jury returned the following general verdict: “ We, the jury in 
the above cause, do find for the plaintiff in the sum of sixteen 
hundred and thirty-five dollars ($1,635.00),”—and, at the same time, 
special findings, as follows : “ We, the jury in the above cause, do 
make the following special findings in said cause: (1) Was the 
amount of sound value and of damage, or either of them, determined 
by mutual agreement of the plaintiff and the defendant? Answer. 
No. (2) Did the plaintiff and the defendant fail to agree upon the 
amount of damage sustained by the plaintiff under the policy by 
reason of the fire? Answer. No. (3) Was the amount of sound 
value and of damage, or either of them, determined by arbitration 
or appraisal of appraisers selected by the plaintiff and the defendant, 
under the terms of the policy? Answer. No. (4) Did the plaintiff, 
Kahn, ever demand or request of the defendant an appraisal or 
arbitration of the amount of sound value and of damage, as provided 
for by the policy? Answer. No.” Upon the rendition of said ver- 
dict and special findings, the plaintiff filed his written motion for 
judgment in his behalf upon the verdict, and on the 21st day 
of January, 1892, the defendant filed its motion to vacate and 
set aside the verdict and finding of the jury, and for a new trial, 
as follows :— 
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* Motion ror New Triat. 

** Comes now the said defendant, the Traders’ Insurance Company, 
and moves the court to set aside and vacate the verdict and findings 
of the jury heretofore rendered herein, and to grant a new trial in 
this case, for the following reasons :— 

(1) Because the court erred, upon the trial of said cause, in 
refusing to give to the jury the following instructions requested by 
the defendant : ‘ You are instructed that the policy in suit provides 
that in case of loss, and in case of failure of the plaintiff and the 
defendant to agree on the measure of damage or loss, the measure 
of damages shall be ascertained by arbitrators chosen in the manner 
set forth in the policy. You are further instructed that the policy 
provides that the loss shall not be payable until sixty days after 
such arbitration. You are further instructed that under the evi- 
dence here it is established, without contradiction, that the plaintiff 
and defendant disagreed as to the amount of the loss or damages, 
and there is no evidence that any arbitration was ever had, or that 
the plaintiff ever made any effort to procure such arbitration. You 
are therefore instructed to find for the defendant.’ 

(2) Because the court erred, upon the trial of said cause, in 
refusing to give to the jury the following instruction requested by 
the defendant: ‘The court instructs the jury that by the terms of 
the policy of insurance under which the plaintiff seeks to recover in 
this case it is provided that “if assured shall have, or hereafter 
procure, any other insurance, on any part thereof, * * * this 
policy shall, without the written consent of this company thereto be 
indorsed hereon, become absolutely void.” As shown in the evidence 
in this case, the plaintiff, after the issuance of the policy of insur- 
ance under which he seeks to recover, to wit, on the thirteenth day 
of October, 1890, did procure other insurance upon a portion of the 
property covered by the policy in suit, which said other insurance 
was so procured without the consent of the defendant written upon 
its policy, or otherwise, by reason of which the plaintiff has volun- 
tarily forfeited any rights which he may have had under the policy 
in suit ; and the jury will therefore find for the defendant.’ 

“ (3) Because the court erred upon the trial of said cause in re- 
fusing to give to the jury the following instruction requested by the 
defendant : ‘The court instructs the jury that by the policy of 
insurance sued on in this case the plaintiff was insured by the 
defendant against loss or damage sustained by fire, not exceeding 
the sum of twelve hundred dollars on his stock of groceries 
and provisions, etc., and not exceeding the sum of three hun- 
dred dollars on his store, furniture and fixtures, etc. The 
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court further instructs the jury that by the terms of the 
policy it is provided that “if assured shall have, or hereafter 
procure, any other insurance, valid or invalid, on the property 
hereby insured, or on any part thereof, * * * this policy shall, 
without the written consent of this company thereto be indorsed 
hereon, becomes absolutely void.” As shown by the evidence in 
this case, the plaintiff, after the issuance of the policy of insurance 
in suit, to wit, in October, 1890, did procure other insurance upon a 
portion of the property covered by the policy in suit, to wit, upon 
the plaintiff's stock of groceries and provisions, etc., which said 
other insurance was so procured without the consent of the defendant 
written upon this policy, or otherwise, by reason of which the plain- 
tiff has voluntarily forfeited any rights which he may have had under 
the policy in suit, in so far as the same extended to his stock of gro- 
ceries and provisions, etc.; and the jury will therefore find for the 
defendant as to the said stock of groceries and provisions, etc., which 
were so insured by the plaintiff against loss or damage by fire, not 
exceeding the said sum of twelve hundred dollars, the said policy 
being rendered void to that extent by the procuring of the additional 
insurance as aforesaid.’ 

(4) Because the court erred, upon the trial of said cause, in 
refusing to give to the jury the following instruction requested 
by the defendant : ‘The court instructs the jury that one of the 
conditions in the policy of insurance in this case requires that the 
plaintiff, as a condition precedent to a recovery thereon, should 
furnish to the defendant a particular account of any loss, signed and 
sworn to by the plaintiff, giving copies of the written portion of all 
policies covering the property, also the actual cash value of the 
property, and also stating for what purpose and by whom the build- 
ing containing the property, and the several parts thereof, was used 
at the time of the loss. There is no evidence in this case tending 
to show that the plaintiff furnished to the defendant a statement 
coataining these matters, as required by the policy, and the jury is 
therefore instructed to find for the defendant.’ 

* (5) Because the court erred, upon the trial of said cause, in 
giving to the jury the following instruction over the objection of 
the defendant: ‘If you find from the preponderance of the evi- 
dence that the policy of insurance in this case was taken out on the 
5th day of May, 1890, for the amount of $1,200 on the plaintiff’s 
stock of groceries, and $300 on his fixtures, as described in the 
policy, and that the same stock of groceries was on the 13th day of 
October, 1890, insureg in the Hartford Fire Insurance Company 
for $1,000 more, and that the defendant had full knowledge of such 
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additional insurance ; and if you further find that said stock of 
groceries, covered by both policies of insurance, and the fixtures 
covered by the policy of defendant, were destroyed by fire on the 
26th day of December, 1890, and that the cash value of the groceries 
so destroyed was $2,200, and the value of the fixtures so destroyed 
was $300,—then you will find for the plaintiff in the sum of $1,500, 
to which you will add interest at the rate of one. per cent per month, 
beginning sixty days after proofs of loss were received by defendant, 
providing you further find that the proofs of loss were received 
by defendant, and providing you further find from preponderance 
of the evidence, under these instructions, that the plaintiff is entitled 
to recover at all.’ 

(6) Because the court erred, upon the trial of said cause, in 
giving to the jury the following instruction over the objection of the 
defendant: ‘The defendant sets up as a defense the fact that 
plaintiff did not deliver to it the proofs of loss within 30 days after 
the fire. This the plaintiff admits, but alleges that by reason of the 
conduct, representations, and declarations of defendant’s duly 
authorized adjuster he was delayed in not sending them within the 
time specified. He therefore claims that defendant is estopped from 
setting up this fact as a defense in this suit. The question of 
waiver is a question for the jury to pass upon. The limitation as to 
the time within which proofs shall be sent is not absolute. The 
law requires a substantial compliance.with the conditions of the 
policy, aud exacts of the plaintiff good faith and honest dealing. It 
also requires the same of the defendant. I therefore charge you 
that if you believe from a preponderance of the evidence that the 
defendant, after notice of the loss, sent an adjuster to adjust the 
loss ; that the delay of the plaintiff in not sending his proofs of loss 
within 30 days after the fire was due to such conduct as would 
cause a reasonable and prudent man to delay; and that the plaintiff 
did in good faith delay in sending his proofs of loss owing to the 
conduct, representations, and declarations, of defendant’s adjuster; 
and that he sent them as soon aiter the fire as an honest and prudent 
man under all the circumstances of the case, would have done, the 
delay cannot avail the defendant.’ 

‘“*(7) Because the court erred, upon the trial of said cause, in 
giving to the jury the following instruction over the objection of the 
defendant: ‘The defendant also alleges that the policy sued on in 
this case is void on account of the fact that its consent to addi- 
tional insurance was not indorsed upon the policy in this case. If 
this defendant had knowledge of the existence of such additional 
insurance, and, with such knowledge, acknowledged to the plaintiff 
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its liability upon its own policy, notwithstanding such additional 
insurance, and, upon receipt of notice of the fire, sent a duly- 
authorized adjuster to investigate the circumstances of the fire, 
and to settle with the plaintiff for the same, and that said adjuster 
examined both policies of insurance, and, after said examinations, 
continued to investigate the circumstances of the fire, and made 
propositions of settlement and made ovt proofs of loss for the com- 
pany ; and if the secretary of the company at Chicago received 
notice of the additional insurance, and directed the general agents at 
Denver to investigate the same, or did any act fairly showing an 
acknowledgment of defendant’s liability upon the policy after he 
knew of the additional insurance, if you find that he did not know 
of such additional insurance,—it is for the jury to say whether the 
defendaut has or has not waived its right to insist upon the condi- 
tion of the policy in regard to the additional insurance being in- 
dorsed upor its policy, and the defendant must show by a preponder- 
ance of the evidence that 1t has not waived its right in this respect.’ 

(8) Because the general verdict of the jury is not sustained by 
sufficient evidence. ° 

**(9) Because the general verdict of the jury is contrary to law. 

(10) Because the tirst and second special findings of the jury 
are contradictory and inconsistent. 

(11) Because the second special finding of the jury is not sus- 
tained by sufficient evidence. 

(12) Because the second special finding of the jury is contrary 
to law. 

(13) Because the special findings of the jury and the general 
verdict of the jury are inconsistent and contradictory. 

(14) Because the court erred, upon thetrial of said cause, in 
permitting Samuel Kahn, a witness for the plaintiff, over the ob- 
jection of the defendant, to refer to and refresh his memory from 
the schedule which was afterwards introduced in evidence as a part 
of the proofs of loss under the policy. 

(15) Because the court erred, upon the trial of said cause, in 
permitting Samuel Kahn, a witness for the plaintitf, to read to the 
jury the schedule which was afterwards introduced in evidence as a 
part of the proofs of loss under the policy, the same being so read 
over the objection of the defendant, and in response to a question 
on behalf of the plaintiff requesting the said witness to state the 
amount of goods, etc., in the store ai the time of the fire. 

(16) Because the court erred, upon the trial of said cause, in per- 
mitting Samuel Kahn, a witness for the piaintiff, over the objection 
of the defendant, to enumerate and state the value of different 
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articles alleged to have been lost by the fire, and which were not in- 
cluded in the plaintiff's alleged proofs of loss. 

““(17) Because the court erred, upon the trial of said cause, in 
permitting the plaintiff, over the objection of the defendant, to read 
in evidence the uffidavit and schedule offered by the plaintiff as 
proofs of loss under the policy. 

“ (18) Because the court erred, upon the trial of said cause, in 
permitting Mr. Baird, a witness for the plaintiff, to testify, over the 
objection of the defendant, respecting certain offers of settlement 
made by an adjuster of the defendant to the plaintiff.” 

The motion of plaintiff for judgment upon the verdict, and of de- 
fendant for a new trial, were heard by the court January 25, 1892, 
and plaintiffs motion for judgment was denied, to which ruling 
plaintiff duly excepted; and defendant’s motion to vacate the verdict 
and special findings of the jury, and to grant a new trial, was sus- 
tained, to which ruling plaintiff duly excepted. Thereafter, on the 
17th day of March, 1892, the following order was entered in this 
cause in the court below : “Come now the parties hereto by their 
respective attorneys, and the plaintiff announced his intention to 
rely upon his exceptions heretofore taken herein to the granting of 
the motion for a new trial and to the overruling of his motion for 
judgment in his favor, and declines to further prosecute this action 
in this court. It is therefore considered, ordered, and adjudged that 
this action be dismissed at the costs of the plaintiff; that the said 
defendant go hence without day, and recover from the plaintiff its 
costs herein, taxed at $38.75.” The plaintiff in error (the plaintiff 
below) brings this cause here upon petition in error, assigning as 
error (1) that the court erred in refusing to admit in evidence cer- 
tain certificates issued to one Stitzer and another by the insurance 
department of this state, authorizing them to act as agents for de- 
fendant in error; (2) that the court erred in withdrawiug certain 
testimony from the consideration of the jury; (3) that the court erred 
in modifying certain instructions to the jury, requested by plaintiff; 
(4) that the court erred in giving certain instructions to the jury at 
request of the defendant; (5) that the court erred in directing the 
jury to make special findings upon the questions submitted to them, 
as hereinbefore set forth; (6) that the court erred in overruling 
plaintiff's motion for judgment upon the verdict; (7) that the court 
erred in sustaining defendant’s motion-to set aside and vacate the 
verdict and findings of the jury, and to grant a new trial; (8) that 
the court erred in dismissing the case, and rendering judgment in 
favor of defendant. 
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Crark, J. (after stating the facts.) 

There are two principal questions presented by the record in this 
cause, viz.: First; Isthe plaintiff in such position that he can law- 
fully call upon the court to review the rulings of the trial court in 
setting aside and vacating the verdict rendered by the jury, and 
in granting a new trial? Second. If he is in such position, are 
there apparent upon the record errors of such nature that this court 
should reverse the action of the court below? 

As to the first question. The appellate jurisdiction of this court is 
limited by statute to the review of judgments and final orders. The 
final order which can be reviewed on proceedings in error is defined 
to be “an order affecting a substantial right in an action, when such 
order in effect determines the action and prevents a judgment.” 
Rev. St., § 3126. In this case the court ordered that the case be dis- 
missed at plaintiff's costs, and rendered judgment for defendant that 
it go hence without day, and recover its costs of plaintiff. It cannot 
be doubted that. the effect of this action by the court was to finally 
determine the cause; and, while it may not be such a determination 
of the matters in controversy between the parties as to preclude the 
plaintiff from bringing another action based upon those matters, it - 
cannot be questioned that, so far as this particular action is con- 
cerned, it was as completely disposed of by the final order entered 
herein as would have been the case had there been a judgment for 
defendant upon the merits. But it is strongly urged upon us, on 
behalf of the defendant, that inasmuch as the plaintiff refused to 
submit to the order vacating the verdict, and refused to proceed 
further in the court, by such action it became necessary for the court 
below to make the order it did make, and therefore the plaintiff 
ought not to be heard to complain of it; that the order was not 
either necessarily or logically the result of any act or ruling of the 
court, and hence it is immaterial what proceedings were had in court 
anterior thereto, and the appellate court should not review such an- 
terior proceedings to determine whether there be error therein, for 
the reason that such error, if any, is not connected with the final 
determination, and cannot have contributed to or influenced the 
same, and is not prejudicial. If this contention was sound, it would 
necessarily follow that in no case where a verdict had been rendered 
for the plaintiff, and set aside by the trial court, could the action of 
the court be reviewed by the appellate court. It is, I think, well 
settled that where a new trialis granted, and the party in whose 





1894, } Kahn vs. Traders’ Ins. Co. 411 


favor the verdict was rendered submits and participates in the new 
trial, he cannot afterwards be heard to complain of the order grant- 
ing a new trial, even though there be gross error in such order; 
otherwise, he would be in a position to take his choice of the 
verdicts upon the first and second trials. And inasmuch, as he 
cannot be heard in the appellate court until there has been a final 
determination of the cause in the court below, and the action is no 
longer pending there, it seems to me that he ought to be permitted 
to stand upon his exceptions, and let the court make such final de- 
termination of the cause as it deems proper. I know that there are 
cases which hold that an order granting a new trial does not affect 
any substantial right of a party, and may not be reviewed, and, as 
well, there are cases which hold that such an order, in effect, does 
determine the action and prevent a judgment, and hence may be 
directly appealed from; but these are extreme views in opposite 
directions, and I do not feel inclined to be guided by them. Ithink 
a fair construction of our statute does authorize the granting of a 
new trial to be the basis of a specification of error. It can hardly 
be doubted that an order setting aside the verdict of a jury does af- 
fect the substantial rights of the party in whose favor it was rendered, 
under oursystem ofjurisprudence. From time immemorial it has been 
one of the most cherished rights of the individual that he should be 
permitted to have his matters in litigation submitted to a fair and im- 
partial jury of his countrymen, and it would seem to need no argu- 
ment to show that when he has brought his cause to court, and, at 
the expense of time and money, secured at the hands of such a jury 
their declaration in his favor, he ought to have and enjoy the fruits 
of that declaration, unless there be grave and weighty reasons to the 
contrary: Edwards vs. O’Brien, 2 Wyo., 496. I do not mean to 
intimate that trial courts ought not to exercise a wise and discreet 
supervision over all the proceedings in their courts, including 
the action of juries, but only this: that when a verdict has been 
rendered, there ought to be sound, weighty, substantial reasons for 
interfering with it; and, this being so, it would seem that an order 
granting a new trial might be, in the language of our statute, 
“material and prejudicial to the substantial rights of the party ex- 
cepting,” and hence the subject of review: Rev. St., § 2650. Section 
2649, Rev. St., provides the method in which an exception to the 
opinion of the trial court on a notion for a new trial may be pre- 
served; and I can see nothing in that section, or in the entire chapter 
of our Code on “ Exceptions,” which would indicate that it was the 
intention of the legislature to limit the right to an exception to cases 
where a new trial had been refused, but rather, on the contrary, the 
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intention was to permit the exception in either case. This being so, 
and the exception being allowed in such cases solely for the purpose 
of reserving the question for review in the appellate court, it follows 
that the action of the court in granting a new trial may be reviewed. 
Owing to the fact that in this state the Code of Civil Procedure was 
taken almost without change from the state of Ohio, we have care- 
fully examined the decisions of that state upon this question, but 
have been unable to find any case exactly in point; but, so far asthe 
cases there do go, they seem to support the contention of the plain- 
tiff here. 

In Beatty vs. Hatcher (13 Ohio St., 120), the court, in commenting 
upon a statute of that state which provided that “ either party shall 
have the right to except to the opinion of the court in all cases 
of motion for new trial * * * so that said case may be removed 
by petition in error,” use the following language: “ And, while it is 
not necessary to hold that we will in no case employ this power ap- 
parently conferred by the letter of the statute, we are free to say that 
it will require a strong case to justify its exercise.” In Spafford vs. 
Bradley (20 Ohio, 74), the court in referring to the above-mentioned 
statute, say that a party would, it seems, be entitled to his writ of 
error as well in a case where a motion for a new trial is sustained as 
where it is refused. I feel convinced that our statute on exceptions 
as certuinly confers the right of exception upon either party in cases 
of motions for new trials as does the Ohio statute above mentioned. 
In Dean vs. King (22 Ohio St., 134), the court, in discussing the 
matter of new trials, etc., say: “ Motions for new trials upon the 
ground that the verdict is against the weight of evidence are ad- 
dressed to the ‘sound discretion of the.court, and, if granted. the 
yudgment will not be reversed on error, unless the case is so strong 
as to show an abuse of discretion.” Our attention was called by 
counsel for defendant to the cases of Conord vs. Runnels (23 Ohio 
St., 601) and Smith vs. Board (27 Ohio St., 44), in support of the 
proposition that it had “ long been held in Ohio that error will not 
lie from the granting of a new trial, even after final judgment.” But 
in each of these cases there had been a new trial, in which the com- 
plaining party participated, and the holding was that under such 
circumstances the court would not review the proceedings upon the 
first trial; the reason therefor being stated in Andrews vs. Youngs- 
town (35 Ohio St., 221), as follows: “Where a new trial has been 
awarded, and a party has voluntarily submitted to such trial, it seems 
to us but reasunable that he should be held to have waived the right 
to prosecute error to reverse the judgment of reversal.” It would 
seem, then, that in Ohio an order granting a new trial would be sub- 
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ject to review. In Missouri, under a system of practice which pro- 
hibits the appellate court from entertaining proceedings in error 
until there has been a final determination of the case in the trial 
court, there is a long line of decisions,,commencing in the early 
days of the court, and continuing @@Wm to the present time, 
which establish and uphold the methed@ of practice observed in 
this case. In Bank vs. Armstrong (92 Mo., at page 277,), in discuss- 
ing the precise question we have here, the court say: “ As to the first 
question presented by this record, as hereinbefore stated, we are of 
opinion’ that under numerous decisions of this court it must be 
answered in the affirmative. While those authorities hold that a 
judgment setting aside a verdict and granting a new trial is not a 
final judgment, and will not, therefore, support an appeal or writ of 
error, still, they all in effect hold that, when the trial court im- 
properly grants a new trial, the party complaining may avail himself 
of the error by tendering his bill of exceptions, and abandoning the 
case at that point, and that, when a final judgment is then afterwards 
rendered in said cause, he may then, by excepting thereto, take and 
support an appeal, and in this way secure a review of errors com- 
mitted, if any, in setting aside said verdict and granting said new 
trial. These authorities also hold that, if such party participates in 
the new trial awarded, he will not afterwards be heard to complain 
of the errors committed in the first trial;” citing Hill vs. Wilkins, 4 
Mo., 87, 88; Davisvs. Duvis, 8 Mo., 56-58; Martin vs. Henley, 13 Mo., 
312, 313; Bowie vs. Kansas City, 51 Mo., 459; Gilstrap vs. Felts, 50 
Mo., 431. Coupling with the foregoing considerations the fact that, 
in many of our sister states, statutes have been enacted, expressly 
authorizing, by direct appeal, a review of orders granting, as well as 
refusing, new trials,—a fact which indicates a widespread belief that 
such is the just and proper rule,—i am of opinion that the question 
must be answered in the affirmative. 

The foregoing conclusion leads to the consideration of the second 
question, as above stated, and the consideration of that question 
renders necessary a review of the evidenee and instructions given 
at the trial, as far as may be deemed material to a proper under- 
standing and disposition ot the cause. ‘The evidence shows sub- 
stantially the following facts: On May 5, 1890, and continuously 
until the date of the fire, on December 26, 1890, Frank A. Stitzer 
was the agent of the defendant at Cheyenne, Wyo. As such agent 
he was intrusted with blank policies of insurance bearing the signa- 
tures of the president and secretary of the company, and was 
authorized by the company to make contracts of insurance, and to 
countersign and issue policies, and to receive the premiums therefor. 
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On that day (May 5th) the plaintiff, who was then, and until the fire 
occurred, a grocery merchant engaged in business in Cheyenne, ap- 
plied to said agent for insurance upon his stock of goods and store 
fixtures in the sum of $1,200 and $300 respectively, paid to said 
agent the premiums, $30f@—@ received the policy sued on in this 
action, which was countersigned by said Stitzer. Thereafter, on the 
13th day of October, 1890, the plaintiff applied to said Stitzer for 
additional insurance upon his stock of goods in the sum of $1,000, 
and obtained it in the Hartford Fire Insurance Company, of which 
company said Stitzer was also the agent, with like authority as in the 
case of the defendant company. The policy: issued by the Hartford 
Company bears the indorsement, “$1,200 other concurrent insur- 
ance,” and is countersigned by said Stitzer: This additional insur- 
ance was not indorsed upon the policy sued upon, and, through 
oversight, the agent Stitzer failed to notify the defendant of it. 
Thereafter, on December 26, 1890, while both policies were in force, 
fire occurred, and the stock of goods and fixtures insured were 
burned and damaged by smoke and water, together with plaintiff's 
books of account. On the morning after the fire, the agent Stitzer 
(who testified that after loss he was merely authorized to report the 
loss, and, if there were any goods not destroyed, to instruct the as- 
sured to take proper care of them until an adjuster arrived) was 
notified by plaintiff of the fire, and at once proceeded to the store, 
and remained there three quarters of an hour, examining into the 
condition of matters there. He saw nothing of any consequence 
that could be saved. After visititig the scene of the fire, and upon 
the same day, he reported by letter the fact of the loss to the de- 
fendant company at Denver and Chicago. Thereafter, and a short 
time prior to January 12, 1891, the defendant, through Cobb, Wilson 
& Benedict, of Denver, Colo., its general agerts for the states of 
Colorado and Wyoming, sent an adjuster, one Norton, to Cheyenne, 
with authority to adjust and settle plaintiff’s loss. In the perform- 
ance of this duty the adjuster was engaged for two, and perhaps 
three, days, and while so engaged he subjected plaintiff to a rigid ex- 
amination as to the quantity of goods he had, from whom he pur- 
chased them, what he paid for them, the quantity thereof, their 
value before and after the fire, etc., making extensive memoranda of 
the facts elicited. He several times offered plaintiff $300 in settle- 
ment of the loss, and urged him to take it, saying to him: “ You 
cannot afford to fight thiscase. We represent more capital than you 
do, and you are a poor man, and had better compromise.” The only 
difficulty in the way of a settlement of the loss seems, from the testi- 
mony, to be owing to the fact that the plaintiff and the adjuster did 
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not arrive at an agreement as to the amount of the loss. No other 
reason of any kind, for delay, was assigned by the adjuster, than 
doubt as to the amount of plaintiff's loss. After a few days spent in 
the endeavor to make asettlement, the adjuster told plaintiff that he 
had to goaway, and would be back again in a few days, and he hoped 
the matter would be settled up; to which plaintiff replied, to quote 
his own language: “‘Mr. Norton, I don’t know anything about a fire; 
never had any experience about it. I want you to tell me what I 
have to do. Mr. Baird said I have to have some papers, and I don’t 
know what to do.’ He said: ‘You don’t need anything at all; don’t 
need any papers. I have got all the company needs in this book. 
That’s all they want. You don’t need to make out any papers at all.’” 
At the commencement of these attempts at adjustment, the plaintiff 
handed both the policies to the adjuster, he representing both the 
defendant and the Hartford Fire Insurance Company. The adjust- 
er left, and, not returning, the plaintiff, in person and through his 
attorney, during the next two or three weeks, had frequent and re- 
peated interviews with the agent Stitzer, in the endeavor to get the 
matter settled, and to ascertain what the defendant intended doing 
about it; but all that Stitzer could say was that he was constantly 
expecting another adjuster, and that the matter would be speedily 
settled. Nothing further seems to have been done until, on Febru- 
ary 7, 1891, the plaintiff, through his attorney, sent by mail to the 
defendant at Chicago, Ill.,a schedule of the property destroyed, set- 
ting opposite the description of each item the cost price thereof. 
This was attached to an affidavit of plaintiff in which he stated that 
he was the person named in the policy sued on; that the insured 
property was burned up and destroyed by fire on December 26, 1890; 
that he believed the fire to have been of incendiary origin; that he 
was the owner of the goods; that atiached thereto was a statement 
of each article of property burned up, and the cost price thereof; 
that on October 13, 1890, he obtained, through the agency of Stitzer, 
$1,000 additional insurance in the Hartford Fire Insurance Company 
upon said stock of goods; that Stitzer received immediate notice of 
the fire, and at once made an examination thereof; that Stitzer, a 
few days thereafter, brought with him an adjuster of the defendant, 
and they together made several examinations of all things connect- 
ed with the fire; that Stitzer had several times represented that the 
adjuster would settle the matter, but he had failed to appear; that 
the statement attached had been prepared for a long time for the ex- 
amination of the defendant’s agents, but that, inasmuch as they had 
not appeared, he (plaintiff) sent it direct to the company. Accom- 
panying this affidavit was a letter under date February 7, 1891, from 
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plaintiff’s attorney to defendant, in which, after reiterating some of 
the statements in the affidavit, it is stated: “ For the information of 
the adjuster, the list hereto attached has been made out and held in 
readiness. Mr. Kahn has held himself in readiness to give such 
information as might be desired at all times, and, owing to the fail- 
ure of the adjuster to be here in accordance with the information 
conveyed to us by Mr. Stitzer, we have at last decided to send the 
list direct to the company. Owing to the unsatisfactory status of 
the case, I hope you will kindly respond, and inform us whether 
the insured is going to be paid or not. If youwish any information 
in addition to what is contained in the inclosed, it will be gladly 
furnished you.” This letter, with accompanying statement und 
affidavit, was duly received by defendant, and forwarded by it to its 
geveral agents, Cobb, Wilson & Benedict, at Denver, Colo., who on 
February 28, 1891, wrote to plaintiff, acknowledging receipt, and 
further saying: “These notices, we presume, are sent in compliance 
with the terms of your contract, in which it is covenanted that ‘if a 
fire occur, the assured shall give immediate notice of any loss thereby 
in writing to this company,’ and they are accepted as such notice. 
We respectfully refer you to the conditions of your policies, wherein 
it states that you must give immediate notice in writing to this 
company, and then give minute instructions as to your course in 
presenting the claim. We must insist upon a full and complete 
compliance in every particular with all the terms and conditions of 
your policy, which is the contract. Until a full and complete compli- 
ance on your part with all the conditions and requirements therein 
contained, we cannot give consideration to the questions which you 
present.” 

With respect to the foregoing facts there seems to be no sort of 
conflict in the evidence. All the evidence introduced upon the trial 
was on behalf.of the plaintiff; the defendant offering none, and con- 
tenting itself with the cross-examination of the plaintiff's witnesses. 

1. It appears from the record that, at the close of the examination 
of witnesses, the defendant extracted from the testimony a defense 
additional to the five distinct defenses set forth in its answer, viz., 
one based upon the arbitration clause in the policy, and requested 
the court to give to the jury five separate and distinct instructions, 
and to submit four specific questions, based upon this clause. Four 
of these instructions were given by the court to the jury, to each 
of which plaintiff objected, and excepted to the ruling of the court. 
One of said instructions was refused by the court, and defendant 
preserved its exception thereto. The questions were submitted to 
the jury, and to this plaintiff preserved his exception. The 1st, 10th, 
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11th, 12th, and 15th, and one branch of the 8th and 9th, grounds of 
defendant’s motion for a new trial, were based upon this clause in 
the policy, and the testimony which was deemed to apply to it. 
At the argument and in briefs of counsel this question was discussed 
from every conceivable point of view, and every phase of the law 
relating thereto exhaustively presented to the court; but from the 
view we take of the matter it is not necessary to enter upon any very 
extended consideration of this particular matter. It is sufficient to 
say that this defense was not pleaded by the defendant, and hence 
no question based upon this arbitration clause should have been 
submitted to the jury. Matter in defense cannot be availed of 
unless pleaded: 2 May, Ins., § 591; Dyer vs. Insurance Co., 53 Me., 
119; New York Cent. Ins. Co. vs. National Protection Ins. Co., 20 
Barb., 468; Cassacia vs. Insurance Co., 28 Cal., 629; Coburn vs. In- 
surance Co., 145 Mass., 226; Insurance Co. vs. Curtis, 32 
Mich., 403; Minnoek vs. Insurance Co., 90 Mich., 240; Insurance 
Co. vs. Woodruff, 26 N. J. Law, 541; Northrup vs. Insurance Co., 
47 Mo., 435; 2 Wood Ins., p. 1141, § 522, and cases cited. But it is 
contended with very considerable force that the clause providing for 
arbitration, coupled with the additional clause that “ until sixty days 
after the proofs, certificates, plans, and specifications, and award of 
appraisers, herein required, shall have been rendered, and examina- 
tions perfected by assured, the loss shall not be payable,” makes an 
award by appraisers cr arbitrators absolutely essential to plaintiffs 
cause of action, and that plaintiff should have either pleaded a sub- 
mission of the amount of loss to appraisers, and an award by them, 
or else such facts as showed that the defendant committed a breach 
of the agreement toarbitrate. Iam unable to acquiesce in this view. 
Assuming, for the purposes of this question, that the agreement was 
not a mere collateral agreement to refer, but valid, and such a one 
as the courts will enforce, it is beyond question that it did not be- 
come effective and in force at all events. By its termsit only became 
so upon the happening of a contingency, to wit; the failure of the 
insured and the assurer to mutually agree upon the amount of the 
loss, and hence, until the happening of this contingency, it was 
wholly without force or effect. And in the absence of some allegation 
in plaintifi’s petition or defendant’s answer to the effect that there 
had been, within the meaning of the language of the policy, failure 
between plaintiff and defendant to agree upon the amount of the 
loss, how could the court say from the pleadings that a submission 
to and award of appraisers, or else some breach of the agreement 
cn part of defendant, was an essential element of plaintiff's right to 


recover of defendant? In this case the conditions of the policy were 
Vou, XXIII.—27. 
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not set forth as they should have been in plaintiffs petition. But 
many of them were set forth in defendant’s answer, and plaintiff's 
failure to comply therewith alleged as defenses. In plaintiff’s reply, 
facts tending to show a waiver of such conditions were alleged. 
Looking at all the pleadings, a complete cause of action and defense 
thereto were stated, whatever may have been the case looking only 
at plaintiff's petition. Yet, in all the pleadings there was no ap- 
proach to an allegation with respect to the arbitration clause of the 
policy, and for the purpose of this case it must be treated as though 
there was no such clause. But, even though this defense had been 
set up by defendant with its other defenses, I am of opinion that it 
would not have availed the defendant. In this case the defendant 
denies its liability to pay any loss whatever under this policy in 
suit. It asserts that the policy has become absolutely void, and 
there is no provision in the policy in suit that the arbitration shall 
be had regardless of the question of defendant’s liability on other 
grounds; and I am of opinion that in such cases the condition for 
arbitration does not have eftect. 

In Mentz vs. Insurance Co. (79 Pa. St., 478), the condition in the 
policy was very much more direct and certain than in the policy 
sued on here. It provided as follows: “In case any difference or 
dispute shall arise between the assured and this company touching 
the amount of any loss or damage sustained by him. such difference 
shall be submitted to the judgment of arbitrators, one to be ap- 
pointed by each party, with power to select a third in case of dis- 
agreement, whose decision thereupon shall be final and conclusive; 
and no action, suit or proceedings at law or in equity shall be main- 
tained on this policy unless the amount of loss or damage, in case 
of difference or dispute, shall be first thus ascertained.” On the 
trial the defendants moved for a nonsuit because the section above 
required the parties to the policy to submit to a referee, etc. The 
motion for a nonsuit was allowed. Upon error in the supreme 
court it was held that, in order that defendants might avail them- - 
selves of this defense, they must show that they “admitted the 
validity of the policy and their liability under it, and that the only 
question was as to the extent of the loss.” Other authorities hold- 
ing that a condition for arbitration is not effective in cases where the 
insurer denies the general right of the assured to recover anything 
are Goldstone vs. Osborn, 2 Car. & P., 550; Robinson vs. Insurance 
Co., 17 Me., 131; Insurance Co. vs. Badger, 53 Wis., 283; Randall vs. 
Insurance Co., 10 Ment., 360; Farnum vs. Insurance Co.,83 Cal., 247; 
Bailey vs. Insurance Co., 77 Wis., 336; 2 Wood, Ins., § 456. In this 
case it does not appear that the defendant ever at anv time requested 
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or suggested a submission of the amount of the loss to arbitration. . 
In its pleadings it made no suggestion thereof, and, so far as the 
record discloses, no idea of arbitration was ever at any time suggested, 
by any one in any manner connected with this cause, until after the 
plaintiff had closed his testimony, and I can conceive of no sort of 
reason why it (the defendant) should not be held to have conclusively 
waived the condition. Under such a provision as the one in ques- 
tion, the defendant was the only party who could effectually demand 
and bring about arbitration or gain a defense by reason of the other 
party’s failing to comply with such demand. If the assured fails to 
demand arbitration, this deprives the insurer of no rights whatever. 
If the insurer is deprived of the right of arbitration, it can only be 
by his own laches, because he has only to demand it, and, if the as- 
sured should refuse to accede to the demand without good, sub- 
stantial reason for such refusal, the courts will probably afford him 
no relief until he submits to arbitration. But, on the other hand, if 
the insurer is unwilling to arbitrate, he may, without penalty, ignore 
the request made by assured therefor. And inasmuch as, under the 
terms of the contract, it depends upon the will of the insurer alone 
as to whether he will have arbitration or not, why should he be per- 
mitted to complain in cases like this, when it not only appears that 
he never requested or suggested arbitration, but, on the. contrary, 
everything leads to the belief that, had the assured requested it, the 
insurer would not have assented to such request? Cox vs. Delmas, 
(Cal.). But, again, the condition is that, when personal property is 
damaged, “the amount of sound value and of damage shall be 
determined by mutual agreement of the company and assured, or, 
failing to thus agree, the same shall be determined by appraisal of 
each article by two competent and disinterested appraisers,” etc. 
The evidence discloses practically a total loss, and it would hardly 
seem that this provision was at all applicable to such a case. It is, 
however, clear from the evidence that the differences existing be- 
tween plaintiff and defendant as to the amount of the loss were due 
in no sense whatever to any failure to agree as to the “ amount of 
sound value and of damage,” but toa different thing altogether, viz., 
as to the quantity of goods the plaintiff had on hand at the time of 
the fire, the defendant insisting that the quantity of goods at that 
time did not exceed one-fourth the quantity claimed by plaintiff. 
This was the real point of difference between the parties, and I am 
wholly unable to perceive or understand how it is possible to bring 
this particular question within the terms or fair meaning of the 
arbitration clause of the policy. 
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As to the question which was exhaustively argued at the hearing 
and in briefs of counsel, as to whether the agreement in this policy 
constituted a condition precedent, or was simply a collateral agree- 
ment to refer, we have but little to say. We have assumed, for the 
purpose of this case, that ‘in the event of failure to agree between 
the parties it became a condition precedent to defendant’s liability; 
but in view of the rule, well established, that the language of an 
insurance policy is to be most strongly construed against the insurer 
({nsurance Co. vs. Wright, 1 Wall., 456; May, Ins., § 175, and cases 
cited; 1 Wood, Ins., § 58), it may well be doubted if it is anything 
more than an agreement to refer, collateral to the main contract set 
forth in the earlier portion of the policy, which provides that theloss 
or damage shall be “ paid sixty days after the written notice and 
proofs, as hereinafter required, shall havé been made by assured, 
and delivered to the company in Chicago, in accordance with the 
terms and conditions of the policy:” Gibbs vs. Insurance Co., 13 
Hun., 611; Insurance Co. vs. Badger, 53 Wis., 284; Canfield vs. In- 
surance Co., 55 Wis., 422; Hamilton vs. Insurance Co., 137 U. S.,370; 
Insurance Co. vs. Creighton, 51 Ga., 95; May, Ins., § 494, and rote 2; 
Richards, Ins., § 168; 2 Wood, Ins., §§ 456, 457. In Hamilton vs. 
{Insurance Co., supra, Justice Gray, in delivering the opinion of the 
Supreme Court of the United States, uses this language in deciding 
this question: “The rule of law upon the subject was well stated in 
Dawson vs. Fitzgerald, by Sir George Jessel, master of the rolls: 
‘There are two places where such a plea as the present is successful: 
First, where the action can only be brought for the sum named by 
the arbitrators; secondly, when it is agreed that no action shall be 
brought till there has been an arbitration, or that arbitration shall 
be a condition precedent to the right of action. In all other cases 
where there is—First, a covenant to pay, and, secondly, a covenant 
to refer, the covenants are distinct and collateral, and the plaintiff 
may sue on the first, leaving the defendant to bring an action for 
not referring, or (under a modern English statute) to stay the action 
till there has been anarbitration.’” 1 Exch. Div.,260. Testing the 
arbitration clause in the policy by this rule, it would seem that the 
agreement to arbitrate is collateral to the agreement to pay. On 
this branch of the case I am of opinion that the court below erred 
in giving the four instructions referred to, which were based upon 
the arbitration clause in the policy, and in submitting the general 
questions to the jury; that it did not err in refusing the instruction 
assigned by defendant as its first cause for a new trial, and set forth 
in its motion therefor; and that the Ist, 10th, 11th, 12th, and 13th, 
and so much of the 8th and 9th grounds of defendant’s motion for a 
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new trial as relates to this question of arbitration, did not justify 
the court in vacating the verdict and granting a new trial. 

2. The 2d, 3d, 5th, and 7th grounds of defendant’s motion for a 
new trial are all based upon the provision in the policy providing 
that it should be void in the event that assured should procure ad- 
ditional assurance without defendant’s written consent being in- 
dorsed upon its policy. There is no controversy between the par- 
ties as to the facts relating to this particular matter, and it may be 
well to briefly restate them. The only controversy between the 
parties is as to the conclusion of law to be drawn from the facts. 
Frank A. Stitzer, on the 5th day of May,1890, and continuously until 
after the .oss herein mentioned occurred, was the agent of the de- 
fendant, and also of the Hartford Fire Insurance Company. .As 
agent of the defendant he was authorized to receive applications for 
insurance moneys for premiums, and to countersign, issue, and re- 
new policies of insurance signed by the president and attested by 
the secretary of the defendant company, for the territory of Chey- 
enne and vicinity, etc., and for the purpose of carrying out such au- 
thority he was entrusted with blank policies of insurance, signed by 
the president and attested by the secretary. In the conduct of the 
business he received applications for insurance, acted upon them 
without consultation with any other officer or agent of the company, 
received the premium, and made the contract of insurance—that is, 
filled up, countersigned, and issued the policy. On the 5th day of 
May, 1890, he issued the policy sued on. Thereafter, on Oct. 13, 
1890, at request of plaintiff, he issued a policy in the Hartford Fire 
Insurance Company for additional insurance upon the stock of gro- 

‘ceries, provisions, etc., covered by defendant’s policy of May 5, 1890. 
The Hartford policy was indorsed by him thus: “$1,200 other con- 
current insurance.” He did not indorse upon defendant’s policy 
consent to the additional insurance, nor did he notify the defend- 
ant thereof. He says that his failure to so notify defendant was 
through an oversight. Loss occurred December 26th following. 
Early in January, 1891, an adjuster representing defendant was sent 

-to Cheyenne, with authority to adjust and settle this loss. He had 
interviews with plaintiff, extending over two or three days, in the 
attempt to make a mutual agreement as to the loss. At the first in- 
terview, plaintiff handed him both policies, which he carefully ex- 
amined. .On February 7, 1891, plaintiff forwarded to defendant at 
Chicago an affidavit setting forth the loss, and mentioning the addi- 
tional insurance, to which was attached a schedule of the property 
burned. This affidavit and schedule was sent by the company to its 
general agents in Denver, and they, under date of February 28, 
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1891, acknowledged receipt to plaintiff, stating that they accepted 
it as notice of loss, and calling upon plaintiff to fully and completely 
comply with all the conditions and requirements of the policy here 
sued on. At no time was any objection made to settlement, or any 
complaint on account of the additional insurance, until after suit was 
brought, and it was interposed as a defense to this action. The sole 
question, then, is, does the fact of this additional insurance, under 
the circumstances, constitute a defense to this action? The de- 
termination of this question is purely a question of law, and the 
jury should have been peremptorily instructed either one way or the 
other—which way depending upon the answer given by the court to 
the question of law. The facts were plain, simple, and undisputed, 
and there was no question of fact to be determined by the jury. 
When the evidence to a fact is positive, and not disputed or ques- 
tioned, it ought to be taken as an established fact, and the charge of 
the court should proceed upon this basis: Wintz vs. Morrison, 17 
Tex., 372. The fact that the agent Stitzer indorsed upon the Hart- 
ford policy the words “$1,200 other concurrent insurance” con- 
vinces me that at the time of issuing that policy there was then act- 
ually present in his mind the knowledge of the existence of the 
policy here sued on; the policy in suit being the only other policy 
upon the property covered by the Hartford policy, and being for the 
sum of $1,200. There is no room to doubt that the indorsement re- 
ferred to, and was intended to refer to, the policy in suit. This 
being so, it must be assumed that the agent Stitzer actually con- 
sented to the additional insurance; otherwise, we would have to as- 
sume that he intended to perpetrate a fraud’ upon the plaintiff, and 
that assumption, of course, ought not to be made if it can be- 
avoided. But these facts of actual knowledge and consent seem to 
be conceded. The question to be determined is by no means free 
from difficulty, and has been determined in both ways by the courts 
of the different states of the Union. By the great weight of au- 
thority it seems to me to be reasonably clear that the agent Stitzer 
must be deemed to be the general agent of the defendant, and not 
simply a local, special agent, with limited power. He was clothed 
with authority to make contracts of insurance, to issue policies, and 
to receive the premiums therefor, and, possessing such powers, he 
stood towards the plaintiff in the stead of the company. In short, 
he was the insurance company to the assured. The defendant was 
bound not only by notice to him, but his knowledge of matters re- 
lating to the contract must be held to be the knowledge of his prin- 
cipal (May, Ins., § 125; Rivara vs. Insurance Co., 62 Miss., 728; In- 
surance Co. vs. Munger [Kan.]; Insurance Co. vs. Gray, 43 Kan., 
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497; Walsh vs. Insurance Co., 73 N. Y., 5; Farnum vs. Insurance 
Co., 83 Cal., 246, at page 261; Walsh vs. Insurance Co., 9 Hun., 421); 
and there can be no question but that he had authority to indorse 
the defendant’s consent to additional insurance upon the policy here 
sued on (Warner vs. Insurance Co., 14 Wis., 318; Walsh vs. Insur- 
ance Co., 73 N. Y., 5; 2 Wood, Ins., § 382). This being so, it seems 
to me that under the facts of this case the defendant ought not now 
to be heard to complain because the consent to additional insurance 
was not indorsed upon its policy by its agent. 

In 2 May on Insurance (section 370), in discussing this question, 
the author says: “ But the courts have become more liberal in favor 
of the assured in their construction of this sort of provision, whether 
it be contained in the charter or in the policy. While, as we have 
seen, the old rule required the consent to be in writing and indorsed 
on the policy, it is the decided tendency of the modern cases to hold 
that if the notice of the additional insurance be duly given to the 
company or its agent, and no objection is made, the company will be 
estopped from insisting on a forfeiture of the policy because their 
consent thereto was not indorsed as literally required by the stipu- 
lation. * * * An office which issues a subsequent policy will be 
presumed to have notice of the prior one, and where both policies 
are negotiated through the same person, who is agent for both com- 
panies, his knowledge is the knowledge of both companies.” In As- 
sociation vs. Griffin (66 Tex., 235), in discussing this question, the 
court use this language: “ The fact is that the majority of men con- 
tracting fire insurance know little of the contents of the policy until 
a clause in fine print is presented as a defense in adjusting the loss. 
The agent, however, is generally familiar with all the conditions of 
the contract. For this reason the agent, upon the commonest prin- 
ciples of honesty, encouraged and enforced by the courts as univer- 
sally as practicable, is required to do what the policy prescribes 
shall be done to preserve the contract, when notified of the facts. 
* * * Tt would be unfair if the agent has not done his duty. It 
was the duty of the agent to consent and make the indorsement, or 
to refuse to do so, if he was informed of the plaintiff's purpose. In 
Von Bories vs. Insurance Co. (8 Bush., 136), the facts were as here. 
The subsequent insurance was issued by the person who issued the 
prior policy. Consent was not indorsed upon defendant’s prior 
policy, nor did the agent give notice to his principal. The court 
held that the defendant had notice from the very moment its gen- 
eral agent issued the second policy, and that “good conscience and 
fair dealing required the company, in case it was intended to en- 
force the forfeiture, to take the necessary steps within a reasonable 
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time after notice of the second insurance. * * * Much stressis 
laid upon the fact that Moore did not notify the officers of the com- 
pany of the second insurance. His failure to do so was a violation 
of his duty to his principal, which cannot and ought not to preju- 
dice the rights of the insured.” In Insurance Co. vs. McCrea (8 
Lea, 513), the policy provided that, if the assured should procure 
additional insurance without the written consent of the insurer in- 
dorsed upon it, it should become void, and also contained this con- 
dition: “The use of general terms, or anything less than a distinct 
specific agreement, clearly expressed and indorsed upon this policy, 
shall not be construed as a waiver of any printed or written con- 
dition or restriction.” In the case at bar the provision is that 
‘neither the agent who issued the policy, nor any other person ex- 
cept its secretary in the city of Chicago, has authority to waive, 
modify, or strike from the policy any of its terms and conditions.” 
I am of opinion that the language used in the case cited is, so far as 
it affects the question under consideration, viz., the necessity of 
written consent to additional insurance, stronger than in the policy 
here sued on, because that condition, literally taken, provided that 
no one could waive it, while here it provides that no one except the 
secretary could waive it: Gladding vs. Association, 66 Cal., 6. The 
rule of law with reference to this matter is so clearly stated in the 
case just cited from 8 Lea that I quote from the opinion at pages 
522, 523, and 524: “‘ What acts or declarations,’ say the learned 
editors of the American Leading Cases, ‘will operate as waiver of 
the warranties or conditions which play a large and important part 
in most modern policies of insurance on life or against fire, is a ques- 
tion about which the authorities differ too much to be easily re- 
duced to order and method; for while the courts have been desirous, 
on the one hand, to carry out the general purpose of the contract 
as one of indemnity, they have been fettered on the other by stipu- 
Jations introduced as safeguards against frauds or malpractice, and 
the conflict has arisen between the general design and the incon- 
gruity or unfitness of the means employed, which has at all periods 
formed one of the difficulties of the law: 2 Amer. Lead Cas. (5th 
Ed.), 911. The struggle on the part of the courts has been to pro- 
tect the innocent policyholder from the literal operation of condi- 
tions designed for one purpose and used for another. Each new 
decision has been met by a new condition, and the struggle is re- 
commenced. Perhaps it would have been better to have left the 
parties to make their own contracts in this as in other cases, subject 
to the ordinary rules of interpretation. * * * Our duty is, how- 
ever, to administer the law as we findit. * * * It was at first 
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held by the courts, when these requirements were inserted in poli- 
cies, to be essential that these requirements should be literally com- 
plied with, and that anything short of the prescribed formalities 
would work a forfeiture. But the weight of authority is now, that 
if notice be duly given to the company or its agent of the additional 
insurance or increased risk, and no objection is made, the company 
will be estopped to insist upon a forfeiture of the policy because 
their consent was not indorsed, as literally required by the stipula- 
tion. The authorities pro and con are collated in May, Ins., §§ 369, 
370; 2 Amer. Lead. Cas., p. 911; Wood Ins., §§ 496, 497.” 

In Carrugi vs. Insurance Co. (40 Ga., 140), McCay, J., in deliver- 
ing the opinion of the court, uses this language: “So, too, after the 
policy has issued, the assured desires additional insurance. He in- 
forms the agent of it, he approves and consents, and the insured, 
thinking all right, takes new risks, pays out his money, and at the 
very time he feels that he has made himself doubly safe, he has only 
done that which makes his policy void. This is an every-day occur- 
rence, and arises from the introduction of this new clause, only 
lately thought of, in insurance policies. We have given this matter 
great consideration, and, have come to the conclusion that, if the 
agent be, in fact, informed, and do, in fact, consent, and the in- 
sured, relying on that consent, do, in good faith, pay out his money, 
it does not make the policy void. * * * Consent to a prior or 
subsequent insurance is within the scope of the agent’s authority, as 
the every-day practice of the country proves; and if an agent does, 
in fact, so consent, and the insured, in good faith, acts upon it, we 
think itis fraud upon the insured for the company to set up that 
they had stipulated this consent to be in writing. * * * The 
only object of this clause; at least the only legitimate object, is to 
guard againt the overinsurance of the property, and the consequent 
temptation to crimes. But when it affirmatively appears that the 
consent was given, and that the insured has acted upon it, we think 
it would but be the perpetration of a fraud to permit the company 
to take advantage of its own wrong, and escape liability, because 
its agent has failed to do his duty to the insured.” In the case 
of Weed vs. Insurance Co. (116 N. Y., 106), a case cited by the 
defendant in error, it is stated in the opinion of the court, at 
page 117, 116 N. Y.: “Notwithstanding the provisions of the 
policy ‘that anything less than a distinct, specific agreement, clearly 
expressed and indorsed on the policy, should not be considered as 
a waiver of any printed or written condition or restriction therein,’ 
the court recognize and affirm the law, as settled in this state, that 
such condition can be dispensed with by the company or its general 
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agents by oral consent as well as by writing.” In Insurance Co. vs. 
Crane (16 Md., 260), which was a case in equity brought for the 
purpose of reforming the instrument and recovery thereon, it is 
said, at page 295, in the opinion of the court: “Whatever effect the 
want of such an indorsement may have at law in an action on the 
policy, we think it cannot be urged in a court of equity in a case 
otherwise free from objection. The judge below has correctly 
stated the law on the subject. The indorsement could have been 
made only by the company. If it be omitted, who is to blame? 
Certainly not the assured. These policies contain many -stipula- 
tions—some of them operating as conditions precedent—for the 
benefit of the company, and few for that of the assured. It is, too 
common for application to be met, and adjustment refused, on frivo- 
lous and unjust pretenses, in order to defeat fair claims, on contracts 
of which good faith is the very essence; and we think it would pro- 
mote the interest of insurance companies, and tend to a higher state 
of morals in business transactions, if they would exhibit more readi- 
ness to settle demands upon them than, as we discover from the 
numerous reported cases on the subject, appears to be usual with 
them.” And then, calling attention to the fact that it was the pres- 
ident of the company who negotiated the policy, the opinion pro- 
ceeds: “In such a case we are called upon to say that the party is 
without remedy. On the contrary, we think it would be a reproach 
to the jurisprudence of the state if this company were discharged 
from their contract on any such ground.” In the case just cited, 
the defect complained of was that insurance existing at the time the 
policy sued on was issued was not noted upon that policy, although 
assured had given the agent who negotiated the subsequent insur- 
ance notice of it. Iam aware that many courts have drawn a dis- 
tinction in this respect between prior and subsequent insurance; 
but I am unable to perceive any substantial reason for the distine- 
tion. If the doctrine is entirely true that the assured is bound to 
know the conditions of his policy, and to that I shall hereinafter re- 
fer, it would seem that after receiving the policy it would be his 
duty to examine it within a reasonable time, and in such case he 
would observe that the clause related to prior as well as to subse- 
quent insurance, and, if the prior insurance was not noted upon it, 
he should take it back to the company, and have the correction 
made. In Peck vs. Insurance Co. (22 Conn., 575), the assured ob- 
tained additional insurance. The charter of the defendant company 
provided that in such case the policy should be void, unless consent 
to such additional insurance should be given by the board of direct- 
ors of the defendant company, and signified by an indorsement on 
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the back of the policy by the secretary of the company, and by him 
subscribed, in pursuance of an order to that effect given and passed 
by said board of directors. Consent was given and indorsed by a 
local agent of the company. Evidence was introduced tending to 
show that by the usage and practice of the defendant the agent was 
authorized to grant such license on all policies issued by him. The 
court held that under such circumstances the policy did not become 
void. They give as their reason that under the circumstances the 
local agent might be deemed the secretary of the company for the 
purpose of making such indorsement. A better reason,in my judg- 
ment, would have been that under the circumstances the company 
was estopped to set up such defense. In Pelkington vs. Insurance 
Co. (55 Mo., 176), the court say: “The court, by its ruling in strik- 
ing out the replication, virtually decided that it was absolutely 
necessary to obtain the written indorsement of the company’s consent 
to the additional insurance before any recovery could be had. There 
are cases which undoubtedly sustain this proposition, but the ten- 
dency of the modern decisions is to relax and modify this stringent 
doctrine. It is emphatically averred that the agent was duly notified 
of the subsequent insurance, and assented to the same. Notice to 
the agent was notice to the principal, and the company was bound 
by that notice. When the assured has notified a company that he 
has procured additional insurance, it is the duty of the company, if 
it does not intend to be further bound or to continue the risk, to ex- 
press its dissent, and not allow the party to repose in fancied secur- 
ity, to be victimized in case of loss. It is unconscientious to retain 
the premium, and affirm the validity of the contract, while no risk is 
imminent, but, the very moment that a loss occurs, to then repudi- 
ate all liability, and claim a forfeiture. If the indorsement is not 
made upon notice duly given, a waiver will be presumed, in the ab- 
sence of any dissent. If a party, by his silence, directly leads 
another to act to his injury, he will not be permitted, after the in- 
jury has happened, to then allege anything to the contrary, for he 
who will not speak when he should, will not be allowed to speak 
when he would.” The following authorities which we have exam- 
ined seem to be in accord with those from which we have so fully 
quoted: Richmond vs. Insurance Co., 79 N. Y., 230; Farnum vs. 
Insurance Co., 83 Cal., 246; Viele vs. Insurance Co., 26 Iowa, 
9; Morrison vs. Insurance Co., 69 Tex., 353; Horwitz vs. Insur- 
ance Co., 40 Mo., 557; Hayward vs. Insurance Co., 52 Mo., 181; 
Thompson vs. Insurance Co., id., 473; Insurance Co. vs. Schettler, 
38 Tll., 168; Russell vs. Insurance Co., 55 Mo., 585; Insurance Co. 
vs. Young, 58 Ala., 476; Insurance Co. vs. Earle, 33 Mich., 153; 
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Pierce vs. Insurance Co., 50 N. H., 297; Gans vs. Insurance Co., 43 
Wis., 111; Insurance Co. vs. Lyons, 38 Tex., 253; 2 Wood, Ins., §§ 
382-395. ; 

The fact that the policy here contains the provision that neither 
the agent nor any other person except the defendant’s secretary has 
the authority to waive, modify, or strike from the policy any of its 
terms and conditions does not, with respect to the matter under 
discussion, add much, if any, force to the provision set forth in the 
earlier portion of the policy, to the effect that, if the assured should 
procure additional insurance without the written consent of defend- 
ant indorsed upon the policy, it (the policy) should become and be 
absolutely null and void. This latter provision is in effect but a 
provision that the person who has the power to give the consent to 
additional insurance must evidence it in writing. The cases we 
have already cited show that consent not indorsed in writing on the 
policy, when established, will bind the company as effectually and 
as fully as would the written consent, when acted and relied upon by 
the assured. The ground upon which the company is held liable 
under policies like the one before us, for the acts of its agent in the 
exercise of a lawful power, but not in the manner provided-by the 
policy, is that the agent represents the company, and notice to him is 
notice to the company, and through him the company has knowl- 
edge of every fact relating to the matter of which the agent has 
knowledge; and, in failing to repudiate the acts of the agent, the 
company will be held to have ratified them, or at least, having failed 
to speak when it should, it will not be permitted to speak when it 
would. It is not only by force of the fact that the agent consented 
to the additional insurance that the company is held bound, but, as 
the law imputes the knowledge of the agent to the principal, it must 
be held to have ratified the consent given by him, thongh not in the 
manner specified by the policy. As said by the Supreme Court of 
Michigan in a similar case: “The condition, literally applied, would 
prevent any unindorsed consent by the company itself, by instruc- 
tion of its board or by act of its officers, as effectually as by any one 
else; and the case seems to settle down to the simple question 
whether a person who has agreed that he will only contract by writ- 
ing in a certain way precludes himself from making a parol bargain 
to change it. The answer is manifest. A written bargain is of no 
higher legal degree than a parol one. Either may vary or discharge 
the other, and there can be no more force in an agreement in writ- 
ing not to agree by parol, than in a parol agreement not to agree in 
writing. Every such agreement is ended by the new one which 
contradicts it:” Insurance Co. vs. Earle, 33 Mich., 153; Insurance 
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Co. vs. McCrea, 8 Lea, 524. See, also, Farnum vs. Insurance Co., 
83 Cal., at page 261. 

There is another matter in this connection, to which I will 
briefly allude: In my opinion, it is not competent for the defendant 
company to so tie its own hands and those of its general agents as 
is attempted by the restrictive clause in this policy. The clause is 
broad enough to include not only every officer and agent of the 
company, excepting only its secretary, but even the company itself. 
In my opinion, such attempted restrictions are ineffectual, and ought 
not to be, and will not be, upheld. The authorities already cited and 
quoted from, in effect, uphold this view of the matter. The follow- 
ing authorities state the proposition broadly: Renier vs. Insurance 
Co., 74 Wis., 89; Insurance Co. vs. Gray, 43 Kan., 498; Lamberton 
vs. Insurance Co., 39 Minn., 129; Willeuts vs. Insurance Co., 81 Ind., 
300; Gans vs. Insurance Co., 43 Wis., 108; Insurance Co. vs. Gallatin, 
48 Wis., 37; Insurance Co. vs. Munger (Kan.). Upon the argu- 
ment and in their briefs, counsel for defendant in error called our 
attention to many authorities unmistakably and emphatically hold- 
ing that under the terms of a policy like the one in suit, unless the 
consent to additional insurance is indorsed upon the policy, it be- 
comes void. It would be useless to attempt to reconcile these cases 
with the cases hereinbefore cited; the conflict between them is 
irreconcilable. In fact, it is by no means easy to reconcile all the 
cases of the same state. In many it would seem that the courts, in 
order to preserve consistency, have, from the facts, drawn distinc- 
tions more fanciful than substantial. It would serve no useful pur- 
pose to herein review all the cases cited to us by defendant in error. 
The review of a few will answer our purpose. 

In the case of Cleaver vs. Insurance Co. (65 Mich., 527), the pol- 
icy substantially contained the conditions of the policy before us, 
with respect to additional insurance. Such insurance was obtained 
through the assistance of the company’s agent, but was not indorsed 
upon the policy, and no notice was given by the agent to the com- 
pany. It was held that plaintiff could not recover, and a judgment 
in his favor was reversed, and the cause remanded. This case may 
perhaps be distinguishable from the case before us, by reason of the 
fact that there the evidence showed that the agent had no authority 
to consent to additional insurance, while here I have no doubt of 
such authority on the part of the agent. The case was remanded, 
and on the second trial the court directed the jury to find a verdict 
for defendant; and, from the judgment for defendant, plaintiff on 
this occasion appealed, and the judgment was reversed: 71 Mich., 
414. The reason given was that on the second trial it was made to 
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appear that on the day of the fire the company was notified of it, 
and a day or so afterwards it was notified of the additional insur- 
ance; that thereafter it sent an adjuster to the place of fire to adjust 
and settle the loss; that, in endeaving to adjust the loss, the plaintiff, 
at the request of the adjuster, spent two days of his own time and 
the services of another man, and, say the court: “ This information, 
time, and labor asked by the company, and furnished by the plain- 
tiff, was wholly unnecessary under the defense made in this suit.” 
Taking the whole case, both in 65 and 71 Mich., I regard it as au- 
thority for the plaintiff here, because in this case the plaintiff, after 
handing the two policies to the adjuster, gave two or more days of his 
time to the adjuster in endeavoring to furnish him proper informa- 
tion, ete.; but notwithstanding this, my judgment is that the case 
cited. when first before the court, suould have been affirmed upon 
the ground of notice to defendant through its agent, and no dissent, 
the company thereby being estopped. Another strong case cited 
by defendant in error is Walsh vs. Insurance Co., 73 N. Y.,5. In 
that case the condition was “that no officer, agent, or representative 
of the company shall be held to have waived any of the terms and 
conditions of the policy unless such waiver shall be indorsed hereon 
in writing;” and the court held the condition binding, and that it 
prescribed the only way in which the agent could manifest his con- 
sent. It was also held tnat the plaintiff was presumed to have 
known the conditions of the policy, and was bound by them. ° If it 
be true that a policyholder is bound by all the conditions of his 
policy, and is presumed to know what they are,—that is, to under- 
stand them,—it seems to me that, if this idea is to be pushed to its 
limit, he (the policyholder), who is generally a layman, is charged 
with a rather heavy responsibility, in view of the fact that there is 
such a wide divergence of opinion among lawyers and judges as to 
the meaning and effect of these conditions, as the history of the case 
just cited abundantly proves. In that case the trial court held that 
the agent could only consent by indorsement in writing, and de- 
fendant had judgment. On appeal to the general term of the su- 
preme court, fourth department, before a full bench of three jus- 
tices, it was unanimously held just the contrary (9 Hun., 421); and 
then, on appeal to the court of appeals, four judges held that the 
trial court was right in its understanding of the condition, and the 
supreme court wrong, and three judges held that the supreme 
court was right, and the trial court wrong. In this case it was ad- 
mitted, both in the supreme court and in the court of appeals, that 
the agent who gave consent, but did not indorse, was a general 
agent of the company. Yet the same court of appeals, in Weed 
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vs. Insurance Co. (116 N. Y., at page 117), say: “Notwith- 
standing the provisions of the policy that anything less than a 
distinct specific agreement, clearly expressed and indorsed on the 
policy, should not be considered as a waiver of any printed or written 
condition or restriction therein, the court recognize and affirm the 
law as settled in this state that such condition can be dispensed with 
by the company or its general agents by oral consent, as well as by 
writing.” The conditions in both policies were substantially to the 
same effect. We are also referred to Hankins vs. Insurance Co., 70 
Wis., 1, and to Knudson vs. Insurance Co., 75 Wis., 198. In the 
first case the condition was that, if the property should become in- 
cumbered without the consent of the defendant’s secretary indorsed 
upon it, it should become void; and also this clause: “It is expressly 
provided that no officer, agent, or employe, or any person or per- 
sons except the secretary, in writing, can in any manner waive either 
of the conditions of the policy, which is made and accepted upon 
the above express conditions.” The case may be distinguished from 
the case before us from the fact that here the agent Stitzer had the 
rigbt to consent to additional insurance. As to the conditions 
above quoted, I have only this to say: That a substantially similar 
condition was, in the Renier Case (74 Wis., 89), held to be ineffectual 
as a restriction upon the general officers and agents of the com- 
pany. In the other case, in 75 Wis., there was no proof of loss, and, 
under the facts, no waiver. [ am not inclined to think the case 
much in point. Of the cases from California cited, Shuggart vs. In- 
surance Co. (55 Cal., 408) is not clearly in point, and those in 66 
Cal., 6 (Gladding vs. Association), and 67 Cal., 621 (Enon vs. Insur- 
ance Co.), are, I think, clearly opposed to Farnum vs. Insurance 
Co., 83 Cal., 246. Onthe whole, I am of opinion that this matter 
did not constitute a defense to the action, and that the court should 
have so instructed the jury; and that the 2d, 3d, 5th, and 7th 
grounds of defendant’s motion for a new trial afford no sufficient 
reason for vacating the verdict and granting a new trial. The in- 
struction that “the defendant must show by « preponderance of the 
evidence that it has not waived its right” with respect to the ad- 
ditional insurance was erroneous, but, in our view of the case, not 
prejudicial, because the matter should not have been submitted to 
the jury at all. 

3. The fourth and sixth grounds of defendant’s motion for a new 
trial were based upon the clause in the policy requiring proofs of 
loss to be furnished by assured. The clause is fully stated in the 
statement of facts hereto appended. The facts clearly established 
with reference to this matter are as follows: On the day of the fire, 
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the agent of the company, being informed of the fire by plaintiff by 
letter, notified the defendant, both at Chicago and Denver, of the 
loss. Within a few days thereafter, the defendant sent an adjuster, 
Mr. Norton, to Cheyenne, to investigate the loss, and with power to 
adjust and settle it. This must be deemed a sufficient compliance 
with the requirement of immediate notice of loss. Any notice that 
produces such a result is sufficient without reference to its form: 
Insurance Co. vs. McDowell, 50 Ill., at page 129. Thereafter the 
adjuster arrived, and was engaged for two, and perhaps three, days 
in investigating the loss, and endeavoring to adjust it with the plain- 
tiff. Being called away, he notified plaintiff of his intended depart- 
ure without completing the adjustment, and, just before leaving, 
plaintiff stated to him (quoting from the record): “‘Mr. Norton, I 
don’t know anything about a fire; never had any experience about 
it. I want you to tell me what I have todo. Mr. Baird said I have 
to have some papers, and I don’t know what to do.’ He [the ad- 
juster] said: ‘You don’t need anything at all; don’t need any papers. 
T have all the company need in this book. That ’s all they want. 
You don’t need to make out any papers at all.’ He left; promised 
to come back again; he did not come.” There is no doubt whatever, 
in my mind, that under these facts it must be held that the entire 
provision of the policy with respect to proofs of loss and magistrate’s 
certificate was waived. I can conceive of no acts or declarations of 
the company or its agents which would more completely constitute 
a waiver than these. It will not do to say that the plaintiff had not 
the right to rely upon this parol waiver on the part of the adjusting 
agent because the policy expressly denied his authority thereto. He 
was fully authorized and empowered to “adjust and settle the 
loss;” and this general authority was wholly and entirely inconsist- 
ent with the restriction. An insurance company, and especially a for- 
eign insurance company, in negotiating insurance, and adjusting and 
settling losses, must act through its agents, if it acts at all. To hold 
that in such negotiations between such general agents or agents pos- 
sessing such general authority, and the assured, the latter is bound, 
but the company is not, because of having incapacitated itself and 
them by such restrictions, is in effect to hold that there is no mutu- 
ality in such negotiations, and that the only power given to such 
general agents is to obtain the premiums, and then defeat the en- 
forcement of the policies upon which they were paid: Renier vs. In- 
surance Co., 74 Wis., 99; Insurance Co. vs. Shryer, 85 Ind., 362; 
Insurance Co. vs. Dyches, 56 Tex., 571; Ligon’s Adm’rs vs. Insur- 
ance Co., 87 Tenn., 341. But thisis not all. After the adjuster left, 
though promising to return and complete the matter, he did not do 
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so; and for four weeks the plaintiff, in person and through his at- 
torney, was constantly importuning the agent, Mr. Stitzer, to know 
what he should do, and what the company intended to do about the 
loss, but received no satisfactory response. On the 7th day of Feb- 
ruary, 1891, he (the plaintiff) forwarded to the company, at the city 
of Chicago, an affidavit and schedule of the property destroyed, 
which was accompanied by a letter from plaintiff’s attorney. This 
was duly received by the company, and reterred to its general 
agents at Denver, and they, on February 28th, acknowledged receipt 
to plaintiff. The substance of this affidavit, and the letter of plain- 
tiffs attorney, and the general agents’ letter are hereinbefore set 
forth, and need not be here repeated. Subsequent to the agents 
letter of February 28th, nothing further was done until this suit 
was commenced, April 16, 1591. Under these facts it is claimed, on 
the one hand, that the affidavit and schedule were at least attempted 
proofs of loss, and, inasmuch as the defendant did not specifically 
point out the defects therein, it is estopped to raise the objections. 
On the other hand, it is contended that, since the affidavit and 
schedule did not comply with the terms of the policy requiring 
proofs of loss, therefore the defendant rightly treated them as no- 
tice of loss, and as there was no further correspondence between the 
parties, and plaintiff did not at any time attempt to correct defend- 
ant in its belief and statement that they were intended as notice of 
loss, plaintiff thereby acquiesced in what was done by defendant; 
and that it would be unreasonable to allow him now to assert that 
he sent defective proofs, and that, because defendant did not spe- 
cifically object thereto, the defects were waived. If there was any- 
thing in the facts of this case, or anything in the affidavit of plain- 
tiff and schedule of property attached thereto, or in the accompany- 
ing letter of plaintiff's attorney, by which any reasonable man would 
be justified in the fair belief that they were sent in compliance with 
the provisions of the policy that “persons sustaining loss or damage 
by fire shall forthwith give notice thereof to this company in writ- 
ing,” there might be some foundation for defendant’s contention. 
But there is no such fact to be found in the entire record. On the 
contrary, the facts lead to the conclusion that they were intended as 
proofs of loss, and nothing less, and I am wholly unable to under- 
stand how any fairly-intelligent man could have arrived at any other 
conclusion. These identical agents who wrote the letter stating 
that they “presumed ” the affidavit, etc., were sent as notice of loss, 
had six weeks prior thereto, upon being notified of the fire by Mr. 
Stitzer, sent an adjuster from Denver to Cheyenne to adjust and 
settle the loss. Why, under such circumstances,should they imagine 
Vou, XXIII.—28. 
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for a moment that plaintiff desired to give further notice of the 
fire? What is there in the requirement of the policy as to notice 
which would induce any one to believe that such an affidavit, cover- 
ing a page and a half or more of typewritten matter, attached to 
which was a schedule setting forth the description and the cost price 
of over 200 items of property, was intended simply to be a notice of 
the fact that a fire had occurred, and destroyed the insured prop- 
- erty? A notification in 15 or 20 words, not sworn to, would have 
been ample to fully comply with the requirement of the policy in 
this respect. Iam not much impressed with defendant’s claims on 
this proposition. On the contrary, it seems to me that the plaintiff 
may have very properly, on receipt of the letter from these general 
agents, come to the conclusion that defendant did not intend to deal 
fairly with him in the settlement of this matter, and that ne would 
only recover the amount of his loss at the end of a lawsuit. De- 
fendant has not in this case treated said affidavit and schedule as 
simply notice of loss. In its third defense it charges plaintiff with 
false swearing, and that such false swearing was done through this 
affidavit bv plaintiff “knowingly and willfully and for the purpose 
of misleading and deceiving this defendant in relation to the amount 
of loss by him sustained, * * * and that the said plaintiff, for 
the purpose of carrying out said fraud so by him attempted to be 
perpetrated, furnished this defendant the said false affidavits and 
oaths by him made as aforesaid.” If they were intended, and are 
to be regarded, as simply notice of loss, and not as proofs of 
loss, how could the fraud charged be predicated upon them? It 
seems to me that defendant, in this defense, practically admits that 
they were intended to be proofs of loss upon which it was expected 
defendant would act in adjusting and settling the loss. The letter 
accompanying the proofs closed with these words: “If you wish any 
information in addition to what is contained in the inclosed, it will 
be gladly furnished you.” No response was made to this, no sug- 
gestion that additional information was desired, but rather the inti- 
mation that plaintiff had to pursue his own course without assist- 
ance or suggestion from the defendant. Most abundant good faith 
is the very essence of these contracts of insurance, and that requires 
perfect candor and openness on the part of each of the parties. 
Insurance companies are just as much bound as the assured to en- 
deavor heartily and strenuously to bring about a fair and a just and 
equitable settlement of loss incurred, for which they have contracted 
to indemnify the assured, and they have no sort of right, when such 
loss has occurred, to stand aloof, and cast obstacles in the way of, 
rather than assist in bringing about, such settlement. It follows 
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that there was nothing in the fourth and sixth grounds of defend- 
ant’s motion for a new trial which would have justified the court in 
sustaining it: 2 May, Ins., §§ 468, 469B, 474, 475; Insurance Co. vs. 
Hope, 58 Ill., 78; Jones vs. Insurance Co., 36 N. J. Law, 29, at 
page 38. 

The fourteenth ground for defendant’s motion for a new trial 
challenges as error the action of the trial court in permitting Samuel 
Kabn, a witness for plaintiff, to refresh his memory from the sched- 
ule of property destroyed, furnished defendant by plaintiff. I think 
there was no error in this. The witness was the plaintiff's book- 
keeper up to the time of the fire. At the fire, ‘the plaintiff's books 
of account and invoices of purchases were destroyed. After the 
fire, for the purpose of enabling him to make up a list of the goods 
on hand at the time of the fire, the plaintiff obtained, from the mer- 
chants from whom he had purchased goods, duplicate invoices 
thereof, and with these invoices, and from recollection of what was 
on hand and of the condition of the stock of goods, the plaintiff and 
witness, within three weeks of the fire, made up this schedule. It 
certainly was desirable that such a schedule should have been made 
up, as much for the benefit of defendant as of plaintiff. The evi- 
dence in no manner whatever impeaches its integrity, or casts any 
suspicion upon it. On the contrary, it appears to have been made 
fairly, and in an honest desire to do the right thing, in what seems 
to me, under the circumstances, the best possible way. Upon the 
trial the witness was examined, and re-examined, and again and 
again cross-examined, about this matter, and the jury fully apprised 
of all the facts surrounding it. I am convinced the court was 
clearly right in permitting the witness, testifying a year after the 
schedule was made, to refer to it, and refresh his memory from it: 
1 Greenl. Ev., §§ 436-439. See note to Insurance Co. vs. Weide, 
Book 20, Lawy., Ed. U. S., 894. 

The fifteenth ground in the motion for a new trial alleges error 
on the part of the court in permitting said witness to read the said 
schedule to the jury, in response to a question as to the amount of 
goods in the store at the time of the fire. For the reasons just 
stated in discussing the fourteenth ground of said motion, I perceive 
no error in this. 4 

The sixteenth ground of said motion challenges as error the ruling 
of the court in permitting the said witness to enumerate and state 
the value of certain articles alleged to have been destroyed by the 
fire which were not included in the plaintiff's proofs of loss. There 
was no error in this. The defendant promised to indemnify the 
plaintiff to the extent of $1,500 for loss upon his stock of goods, not 
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merely those stated in the proofs of loss, but those which he had in 
his store at the time of the fire. 

The seventeenth ground of said motion alleges error in permitting 
the affidavit and schedule offered as proofs of loss to be read to the 
jury. These papers were certainly not competent evidence of the 
facts therein stated, and the court very properly charged the jury 
that they were not to be considered as evidence of the quantity and 
value of the property destroyed. They were, however, competent 
evidence to show compliance, or attempted compliance, with the 
requirement of the policy that proofs of loss should be furnished, 
and there was no error in permitting them to be read to the jury. 

The eighteenth ground of said motion alleges error in permitting 
Mr. Baird, a witness for plaintiff, to testify respecting certain offers 
of settlement made by the adjuster to plaintiff. The rule with 
respect to offers of compromise, as stated in J Greenl. Ev., § 192, is 
“that confidential overtures of pacitication, and any other offers or 
propositions between litigating parties, expressly stated to be made 
without prejudice, are excluded on ground of public policy. An 
offer of a sum by way of compromise of a claim tacitly admitted is 
receivable, unless accompanied with a caution that the offer is con- 
fidential.” Tested by this rule, there can be no question that the 
evidence was admissible. The adjuster was not here attempting to 
compromise a disputed claim; so far as can be gathered from 
anything he did or said, the claim was at least tacitly admitted. 
The only controversy between him and the assured was as to the 
amount of the claim, and his offers of settlement did not come 
within, or even approach, the rule excluding offers of compromise. 
Besides this, what was said and done by the adjuster was clearly 
admissible as tending to show a waiver of the additional insurance. 
(Cleaver vs. Insurance Co., 71 Mich., 414), and to show a waiver of 
the proofs of loss. There is nothing in the proposition that there 
was error in this matter. 

It is further urged that the plaintiff was guilty of false swearing 
with respect to the quantity of goods destroyed and the amount of 
his loss. The condition of the policy is: “All fraud, or attempt 
at fraud, by false swearing or otherwise, shall forfeit all claim 
under this policy.” The rule is well settled that, under such pro- 
vision, to constitute fraud or false swearing there must be false 
statements, willfully made, with respect to a material matter, with 
the intention of thereby deceiving the insurer: 7 Amer. & Eng. 
Enc. Law, p. 1047, and cases cited ; 2 May, Ins. (3d Ed.), § 477. 
With especial regard to this matter of false swearing, I have several 
times carefully read the entire evidence given upon the trial, and 
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have constantly kept in mind the fact that the trial court saw the 
witnesses, heard them testify, observed their manner, etc., and con- 
sequently had much better opportunity of properly judging the 
evidence and its effectsthan I could possibly have ; but I have been 
unabie to find any facts in the entire record which raise a reason- 
able doubt in my mind as to the good faith of the plaintiff, or any 
facts or circumstances which would or could have justified the trial 
court in vacating the verdict upon this ground. It is true that, in 
the affidavit of plaintiff sent as proof of loss to defendant, it is stated 
that the stock of insured goods “ was burned up and destroyed by 
fire on the night of the 26th of December, A. D. 1890,” and also thatthe 
schedule attached to the affidavit was “ a statement of each article of 
property burned up, and opposite thereto the cost price thereof ;” and 
it is also true that, literally speaking, the goods were not actually 
“burned up and destroyed by fire.” In fact, the evidence clearly 
shows that most of the goods was destroyed by smoke and water, 
and some few only damaged thereby, and it may be that a few 
items of the property were only slightly injured ; but practically 
the entire stock of goods was destroyed. A large quantity of the 
goods were in the cellar situate just beneath the storeroom. A 
large hole was burned in the floor of the storeroom, so that the fire 
must have reached the goods in the cellar ; besides, the cellar was 
tilled to overflowing with water used by the fire department in 
endeavoring to extinguish the fire. Under the circumstances with 
regard to the fire, as disclosed by the evidence, it seems to me that 
it is altogether improbable that there could have been anything less 
than a total loss, to all practical intents and purposes, of the goods 
in the store. Mr. Stitzer, the defendant’s agent, visited the place of 
the fire, within six or eight hours after it occurred, in the discharge 
of his duty, which required him to instruct the assured to take 
proper care of articles not destroyed, and he testified that at that 
time he “saw nothing of any consequence which could be saved.” 
The plaintiff, testifying in his own behalf, explained what he meant 
by the language used in his proofs of loss, viz.: “burned up and 
destroyed by fire,” etc.; and in view of the fact that these proofs 
were made after the property destroyed and damaged, and all the 
circumstances of the fire, had been fully examined and inquired 
into by Mr. Stitzer, the defendant’s agent, and also by its adjuster, 
I can perceive no foundation in this matter upon which to base the 
charge of an attempt at fraud by false swearing or otherwise. 

As to the claim that the total amount of loss, as stated in the proof 
of loss, was four times greater than it actually was, I can find noth- 
ing in the evidence to sustain it. On the contrary, the evidence 
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showed that there were many articles of considerable value destroyed 
which were not included in the proofs. Indeed, defendant alleged 
as one of the grounds of its motion for a new trial the fact that the 
court permitted, over its objection, the introduction of testimony to 
that effect. The defendant alleged this defense in its answer filed 
six months or more before the trial. The adjuster, a year before 
the trial, made the same objection to settling with plaintiff, viz.: that 
plaintiff claimed to have lost more goods than he really had ; yet 
upon the trial the defendant did not offer a scintilla of evidence in 
support of this, or any other of its defenses. It is incomprehensible 
that, if the fact had been as alleged by defendant in its defense, it 
could not, at the trial, have produced some evidence in support 
thereof. 

As to the value of plaintiff's stock of goods at the time of the fire, 
the testimony was clear and positive that it was from $3,300 to 
$3,500. It is impossible to gather from the evidence that the dam- 
aged goodswhich remained over after the fire were worth more than 
$100 or $200 at the outside, and this, too, by including damaged meat, 
butter, and lard, which some of the witnesses stated might be worth 
something for what they called “tanking purposes,” and which the 
proof shows plaintiff threw away as utterly worthless, to his own 
damage, if the judgment of the witnesses was right. It is true that 
plaintiff, on cross-examination, was not able, without reference to 
his memorandum or list of goods which he made soon after the fire, 
to state the quantity and value of the different classes of goods he 
had in stock. Had he been able to do so, he would have exhibited 
a very remarkable memory; so remarkable that it would be looked 
upon with some suspicion. I can very readily understand how a 
man in the business plaintiff was engaged in would have a very 
clear and correct idea of the value of his entire stock of goods, and 
at the same time be wholly unable to state from memory the num- 
ber of cans of corn and number of mouse-traps, etc., which he had 
on hand. Had the plaintiff in this case attempted to state from 
recollection the exact number of cans of corn and the exact number 
of mouse-traps, etc., he had on hand, I should be a good deal more 
disposed to regard his testimony with suspicion that Iam. Even if 
the testimony upon this question had been evenly balanced, 
it would have been insufficient to establish the defense. A man 
who alleges fraud must clearly and distinctly prove the fraud he 
alleges, and the proof must be clear and sufficient to satisfy the 
mind and conscience of the existence of the fraud. It cannot be 
pretended that such was the case here. 
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In conclusion, I am satisfied, from a careful review of this particu- 
ular matter, that the court did not grant the motion for a new trial 
upon this ground ; and not only this, but, if the court had done so 
its action would have been erroneous, and a clear abuse of discre- 
tion: Edwards vs. O’Brien, 2 Wvo., 496. I am of opinion that the 
final order entered by the court below should be reversed, and that 
the cause should be remanded to the District Court of Laramie 
County, with directions to enter up judgment upon the verdict, with 
interest from the date of its rendition, for plaintiff, and against de- 
fendant, with costs; plaintiff to recover of defendant his costs in this 
court. Groesbeck, C. J., and Conaway, J., concur. 


COURT OF APPEALS OF NEW YORK. 


ANDERSON 
vs. 
SUPREME COUNCIL OF ORDER OF CHOSEN FRIENDS.* 


Where the constitution of a benevolent society provided that the secretary 
should receive assessments and that the council might permit him to select 
an assistant, a uniform practice by the members of paying to his wife in 
his absence, where he had no office, without objection, rendered such pay- 
ment sufficient as to his assistant. 

The constitution provided that proof of the justice of claims must be made as 
required by the supreme council. The relief fund law required the secre- 
tary of the subordinate council on the death of a member to furnish cer- 
tain prescribed proofs to the supreme council, many of which could only 
be known to an officer. 

Held, That the obligations of a claimant were complete on notifying the 
officers of the subordinate council. 


James McG. Sauirn, for Appellant. + 


J. Epwarp Swanstrom, for Respondent. 
ANDREWS, J. 


The obligation of the defendant is expressed in the relief fund cer- 
tificate issued to Anders Johan Anderson, the plaintiffs husband, 
June 4,1886. It recites that he had become a member of the Order 
of Chosen Friends, and entitled to all the rights and privileges of 
membership, and to a benefit not exceeding two thousand dollars, 


which sum, the certificate declares, 

Shall in case of death, be paid to his wife, Anna Brita Anderson, in the 
manner and subject to the conditions set forth in the laws governing the said 
relief fund in the application for membership. 





* Decision rendered, Oct. 4, 1892. 
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By a subsequent clause it is declared that the certificate shall be 
in force so long as the insured shall comply with the constitution, 
laws, and regulations of the order; “otherwise to be null and void.” 

In the application for membership referred to in the certificate, 
the husband of the plaintiff agreed to make punctual payment of all 
dues and assessments, and to conform “in all respects to the laws, 
rules, and usages of the order;” and, further, that any claim against 
the order. by reason of his membership or of any certificate issued 
to him, shall be filed with the proper officers of the supreme council 
within one year of the date when it might have been made. Anders 
Johan Anderson died February 22, 1890, and in July thereafter this 
action was commenced by the beneficiary to recover the sum men- 
tioned in the certificate. The complaint, among other things, alleged 
the existence of funds in the treasury of the defendant, out of which 
the claim could be paid, and that due notice and proof of the death 
of Anderson had been given to the defendant, and payment of the 
claim demanded, which had been refused. The allegation of the ex- 
istence of funds was admitted by the answer, but the allegations as 
to notice and proof of death and of demand were denied, and the 
defendant affirmatively alleged that no proof of any kind, and no 
claim upon the relief fund, had been made or presented to the de- 
fendant or any of its officers. 

On the trial three defenses were relied upon: First, that the plain- 
tiff’s husband had omitted to pay three assessments, of ninety cents 
each, which had become payable prior to his death, whereby he be- 
came suspended from membership in the order and had forfeited any 
right under the certificate; second, that on the 28th day of January, 
1890, he severed his connection with the order by written notice de- 
livered tu the secretary of the Svithiod Council (to which he be- 
longed); third, that no notice or proof of death had been served on 
the defendant: prior to the commencement of the action. 

The first defense, if sustained by the facts, was a conclusive answer 
to the action. By the relief fund laws of the order, both the amount 
and time of payment of assessments are prescribed. They are pay- 
able without notice or demand to the secretary of the subordinate 
council on the Ist and 15th of each month. The nonpayment by 
any member of any assessment, at the time limited, results ipso facto, 
without notice or any action by the order, in his suspension from 
beneficiary membership, and forfeits any right under his certificate, 
until he is reinstated in the manner pointed out by the laws of the 
order. ‘The question whether Anderson was in default at the time 
of his death for nonpayment of assessments was sharply litigated. 
Evidence was given on the part of the defendant tending to show 
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that the deceased was delinquent in the payment of the three assess- 
ments mentioned, and that his suspension therefor had been reported 
to the subordinate council by the secretary. On the other hand, 
the plaintiff claimed, and her claim was supported by evidence, that 
on the 28th of December, 1889, she had caused to be paid to the 
wife of the secretary, at his residence, in behalf of her husband, 
assessments, in advance, covering all which would fall due prior to 
February 22, 1890, the date of hisdeath. This evidence was accepted 
by the jury, and the fact, as claimed by the plaintiff, must on this 
appeal be deemed established. 

But it is insisted in behalf of the defendant that payment to the 
wife of the secretary was not binding on the defendant, unless the 
money actually came into the secretary’s hands, and the contrary 
ruling of the trial judge presents the only question of law under the 
first defense mentioned. The duties of a secretary of a subordinate 
council are prescribed in its constitution, and, among other things, 
he is to receive all moneys for the relief fund, which consists of 
assessments paid by members of the order entitled to relief benefits. 
The secretary is required to give a bond for the faithful perform- 
ance of his duties, and the subordinate council may permit him to 
select an assistant secretary, for whose acts, however, he is made 
responsible. It was proved without contradiction that it had been 
the common practice for members of the council to pay dues and 
assessments to the wife of the secretary in his absence. The secre- 
tary (it seems) had no office, and payments were made to him or to 
his wife at his residence. It does not appear that any question had 
been made at any time as to the authority of the wife to receive pay- 
ments from members. There is nothing in the rules of the council 
limiting the powers of the secretary to a receipt in person of assess- 
ments, or which prevents him from appointing a clerk or agent to 
discharge the clerical duty of receiving money from members at his 
house in hisabsence. The uniform practice proved, and the absence 
of any evidence of dissent on the part of the council or its officers, 
justify the conclusion that it was known to and approved by the 
council, and that the secretary’s wife was virtually his assistant in 
receiving assessments. The first defense was not, we think, sustained. 

To sustain the second defense, the defendant introduced a formal 
written resignation of membership in the order, purporting to have 
been signed by Anderson, January 28, 1890. ‘The genuineness of 
the document was controverted. The plaintiff testified that the 
signature was not her husband’s. The secretary testified that he 
drew the paper at the request of Anderson, who signed it in his pres- 
ence and delivered it to him. Evidence was also given in behalf of 
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the plaintiff by physicians and others tending to show that Anderson 
was insane at the time of the alleged execution of the paper. The 
judge submitted to the jury the question whether Anderson signed 
the paper, and also the question of sanity. No exception was taken 
to the correctness of his instructions upon this point, and the finding 
of the jury disposes of the second defense. 

The third defense presents a question of more difficulty. The 
claim on the part of the defendant is that no right of action accrues 
ou a certificate for a death benefit until the claimant furnishes to the 
supreme council of the order proof of death, nor until the officers of 
the supreme council have had an opportunity to consider the claim 
and decide upon its allowance or rejection. In support of this con- 
tention, reference is made toa section in the constitution of the 
supreme council of the order which declares that 

No claim for any benefit from the relief fund shall be paid until complete 
proof of the justness of the claim has been made in accordance with such laws, 
regulations, forms, and decisions as have been or may be made or prescribed 
by this supreme council, or its proper officers or representatives: 

Const., art. 2, §2. The plaintiff testified that a few days after her 
husband’s death she called upon the secretary of the subordinate 
council, and presented to him a physician’s certificate of the fact of 
death, and that the secretary informed her that he already knew of 
the death, and assured her “that everything would be all nght;” 
tbat on the same day she called on the councilor of the lodge, who 
informed her “that he would see that I got my money, and every- 
thing would be all right.” The secretary and the councilor deny 
that any certificate of death was exhibited to them, or that the plain- 
tiff made any claim under the certificate, or that they recognized 
her right to any benefit thereunder; and they testified that it was 
understood, both by the plaintiff and themselves, that her husband 
had forfeited all right to a benefit by his neglect to pay assessments. 
Upon the evidence of the plaintiff the question arises whether she 
was bound by the relief fund laws of this order, or by the terms of 
the certificate, to do anything more in respect to giving notice or 
furnishing proof of death than to notify the secretary and councilor 
of the subordinate council, and produce the physician’s certificate 
of death, in the absence of any demand for further proofs made by 
or in behalf of the defendant. The defendant is incorporated under 
the laws of Indiana. The supreme officers of the order and repre- 
sentatives chosen to the supreme council is the governing body, 
possessing the supreme legislative and administrative authority. 
The supreme council grants charters to subordinate councils, and 
prescribes their constitutions. Members of the order become such 
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by election as members of subordinate councils, upon such election 
being approved by designated officers of the supreme council, and 
paying certain prescribed assessments and dues. The relief fund 
arises from periodical payments by the beneficiary members to the 
subordinate council to which they are attached. The supreme 
officers, under prescribed regulations, grant benefit certificates to 
beneficiary members. 

The subordinate councils are the delegated agencies of the supreme 
councils to collect and remit the assessments for the relief fund, which 
is exclusively managed by the supreme council and its officers. The 
general scheme in respect to the presentation and proof of claims 
for death benefits, as disclosed by the relief fund laws, referred to 
in the certificate, is to impose upon the subordinate council of which 
the deceased was a member the duty, on the death of a member, of 
investigating the matter, and through its own officers preparing and 
forwarding to the supreme council or its officers proofs of death, 
according to certain forms promulgated by the supreme council. 
There is no duty, certainly no clear and definite duty, imposed by 
the relief fund laws, or the laws or regulations of the order, upon a 
claimant under a certificate to furnish proofs of death, as in case of 
ordinary life insurance. By article 3, § 2, of the relief fund laws, it 
is made the duty of the secretary of the subordinate council, on the 
death of any member, to notify the supreme recorder thereof, “in 
accordance with a form furnished by the supreme council.” This 
notice is to contain certain particulars, many of which could ordin- 
arily be known only to an officer of the council. The section pro- 
vides that “ further proof” may be required by the supreme council. 
The forms of proof promulgated comprise a notice of death ad- 
dressed to the subordinate council, embracing full particulars as to 
the deceased, when admitted as a beneficiary member of the order, 
when the first and last assessments were paid by him, the total 
amount paid into the relief fund, the amount of benefits already re- 
ceived, if any, and other particulars. This notice is followed by a 
form of a resolution of the council referring the matter to a com- 
mittee for investigation, and by a form of a report to be made to 
the council by a committee so appointed, to which is to be attached 
an affidavit of the undertaker and attending physician, with the 
recommendation of the committee approving or disapproving the 
the payment of a death benefit in the case. By section eight of the 
same article of the relief fund laws before referred to, all proofs for 
death or disability benefits are required to be passed upon and ap- 
proved or rejected by the subordinate council and by the medical ex- 
aminer, and are then to be forwarded to the supreme council, and the 
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board of claims of that body is then to pass upon the claim, and may 
approve or reject it. We think it is reasonably clear, from an ex- 
amination of the scheme for the administration of the relief fund and 
of the laws governing the payment of death claims, that no duty is 
cast upon a claimant to furnish proofs of death as a prerequisite to 
maintaining an action on the certificate, and that the plaintiff was 
not required to do more than to notify the officers of the subordinate 
council of her husband’s death. The duty was thereby cast upon 
the council to make the investigation and proofs for the information 
of the supreme council. This conclusion is decisive against the 
third defense. 

It is true that the liability of the defendant under the certificate 
to make payment did not accrue immediately on the death of Ander- 
son. The liability assumed by the defendant is not absolute. The 
scheme contemplates a presentation of proofs of death, and an ad- 
judication of the defendant’s liability by the board of claims, com- 
posed of officers of the supreme council, before payment can be 
made. This procedure cannot be ignored by a claimant. While an 
adverse decision by the board of claims may not preclude resort to 
an action, there seems to be no reason why the matter should not 
be first submitted to the judicatory established by the laws of the 
order, or some reason shown excusing such submission. It does not 
appear in this case whether the subordinate council took any action, 
or gave any notice, or furnished uny proof of death, to the supreme 
council. It is unnecessary to consider how an omission by a sub- 
ordinate council to perform its duty in these respects would affect 
the rights of aclaimant. We here simply decide the point presented, 
viz., Whether any duty rested upon the plaintiff under the laws of 
the order to furnish proofs of death. We think no error is disclosed 
by the record, in respect to any of the issues tried, which justifies a 
reversal of the judgment. Judgment affirmed. All concur. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


PORTER 
v8. 


UNITED STATES LIFE INS. CO.* 


Where the conditions on the back of a policy are referred to in the body of 
the contract and made part of it. a provision that its conditions can only 
be waived in writing by the president, includes conditions on the back, 
requiring a written demand for paid-up insurance. 


In such case nonpayment of premium when due cannot be waived by an 
agent in the absence of evidence of conduct on the part of the company 
or its officers authorizing such waiver. 

James B. Carrott, fur Plaintiff. 

T. M. Brown, for Defendant. 

Fierp, C. J. 

The policy provides in the first condition that, “in case any prem- 
ium or payment required or agreed to be made now or hereafter, 
in connection with this insurance, shall not be so paid when due, 
then this contract shall become null and void, and of no effect, ex- 
cept as provided in the special conditions on the back of this 
policy.” The fifth condition of the policy is as follows: “The con- 
tract of insurance is contained only in this policy and the appli- 
cation (which is hereby made part hereof), taken together, and none 
of its terms or conditions shall be modified or waived except in 
writing, signed by the president, together with the secretary or 
actuary.” The eighth condition of the policy is as follows: “This 
policy is issued under the limited tontine dividend plan of this com- 
pany, on the special conditions stated on the back of this policy, 
which are hereby accepted by the assured as part of this contract, 
as fully as if they were recited at length over the signatures affixed 
hereto.” On the back of the policy is the following condition: 

“Fifth. After there shall have been paid under this contract three 

full years’ premiums,if default shall be made in any payment within 

specified, the entire reserve on this policy, as calculated at that date 
according to the actuaries’ table of mortality, with interest at the 
rate of four per cent per annum, and the net annual premiums 
method, after deducting the amount of any note, draft, indebted- 
ness, or charge, with the interest thereon accrued against this policy, 
shall, on written demand made at the company’s principal office in 
New York City, upon the blank forms furnished by the company on 


* Decision rendered, Nov. 29, 18¥3. 
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application therefor, within six months after such default, and dur-- 
ing the life of the insured, be taken as a single premium to con- 
tinue the insurance named in this policy in force at its full amount 
for such time beyond such default as such single premium will 
purchase that amount as (nonparticipating) paid-up insurance at 
the company’s present published rates, taken at the age (nearest 
birthday) of the insured at the date of said default, subject to all 
the conditions and agreements of this contract; provided, however, 
that if the death of the insured occurs within three years after such 
default, and during such continued time of insurance, there shall 
be deducted from the principal sum payable the amount of all pay- 
ments that would have become due up to the time of said death 
had no default occurred. The policy was dated May 28, 1887, and 
the premiums were duly paid thereon semi-annually up to and in- 
cluding the premium due May 28, 1890. Thereafter no premiums 
were paid. Ernest H. Porter, the insured, died July 1, 1891. 
Neither he nor any one in his behalf made a written demand upon 
the company for an extension of the policy pursuant to the fifth 
condition on the back. The principal contentions on the part of 
the plaintiff are that the defendant’s agent (Waite) had waived the 
condition requiring such written demand, or that by his conduct 
the company was estopped from relying upon the failure of the 
insured to comply with this condition, or that the conditions on 
the back of the policy are not within the ‘‘terms or conditions” men- 
tioned in the fifth condition on the face of the policy. We think 
that there is nothing in the last contention. By the eighth condi- 
tion on the face of the policy the conditions on the back are madea 
part of the contract as fully as if they were recited at length over 
the signatures. There was evidence onthe part of the plaintiff from 
which the jury might find, as they did, that the neglect of the in- 
sured to make the demand for an extension of the policy pursuant 
to the fifth condition on the back was occasioned by what was said 
to the insured or to his agent by Waite, although Waite was called 
as a witness, and contradicted this evidence; and the jury might 
also find from this evidence that the company had waived this con- 
dition, or was estopped from setting it up, if Waite, without the 
consent or knowledge of the company, or of its president and secre- 
tary or actuary, could waive it, or by his conduct could estop the 
company from relying upon it. The terms of the policy are clear. 
The contract is to become null and void if the premiums are not 
paid when due, except as provided in the special conditions on the 
back of the policy; and these conditions cannot be modified or 
waived except in writing, signed by the president and secretary or 
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actuary. The receipts for premiums given to the insured stated 
that “no person except the president, secretary, assistant secretary, 
or actuary is authorized to make, alter, or discharge contracts, or 
waive forfeitures.” It does not appear that Waite ever before had 
attempted to waive the conditions of the policy, or that the com- 
pany or its directors or the president and secretary or actuary ever 
knew that Waite had ever made such an attempt, or claimed to 
have any such power. There is no evidence of any conduct of the 
company or of any officers expressly authorized to waive any of the 
conditions of the policy which can be held to estop the company, 
unless Waite’s conduct can have that effect; and we do not see how 
Waite’s conduct can have that effect, unless he was authorized to 
waive the conditions, or was held out by the company as having 
such authority. We see no evidence that he was authorized to 
waive this condition, or was held out by the company as having 
such authority, and there has been no ratification by the company 
of any waiver by him. The condition we are considering concerns 
the continuance of the contract, and goes to the substance of the 
plaintiff’s claim. Evidence that he had authority to send for the 
blanks on which the written demand was to be made is not evi- 
dence that he had authority to waive such a demand. We think 
that the forfeiture of a contract or a condition which is essential to 
the continuance of a contract cannot be waived by an agent when 
the contract itself declares that he shall not have power to waive it, 
or that only certain officers which do not include him shall have 
such power, unless there is evidence that subsequent to the con- 
tract authority has been given to the agent to waive the forfeiture 
or condition, or the company has knowingly permitted him to exer- 
cise such a power: Kyte vs. Assurance Co., 144 Mass., 43; Putnam 
Tool Co. vs. Fitchburg, etc., Ins. Co., 145 Mass., 265. See Insur- 
ance Co. vs. Langley, 62 Md, 196; Marvin vs. Insurance Co., 85 N. 
Y., 278; Enos vs. Insurance Co., 67 Cal., 621; McIntyre vs. Insurance 
Co., 52 Mich., 188. Exceptions sustained. 
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SUPREME COURT OF MINNESOTA. 


BALL 
vs. 
NORTHWESTERN MUT. ACCIDENT ASS’N.* 


Forfeitures are not favored in law, and he who claims one must show a fairly 
clear right to insist upon it. Held, That the plaintiff had not, by his acts, 
forfeited his right to recover indemnity money of defendant on its acci- 
dental insurance certificate issued to him. 


James O. Pierce, fr Appellant. 
Wiison & Vanperui and W. F. Batt, for Resp mdent. 


Buck, J. 

This action was brought to recover on one of the defendant’s in- 
surance policies for a bodily injury suffered by accidental means. 
The case was tried by the court without a jury, and the facts suffi- 
ciently appear in the opinion of the lower court, which is hereinafter 
quoted. Upon the trial the court below decided one of the principal 
questions in favor of the defendant, and the other in favor of the 
plaintiff, and ordered judgment against the defendant for the sum of 
$51.50 and interest from August 11, 1892, and the costs and dis- 
bursements. The opinion of the court below upon the question 
which it decided in favor of plaintiff is so full and satisfactory that 
we adopt it as the opinion of this court in this case. It is as follows: 

“Forfeitures are not favored, and a party who claims a forfeiture 
must show a fairly clear right to insist upon it. Under this certifi- 
cate, notice of assessment, mailed, postage prepaid, to the last address 
of the member given, is stipulated to be sufficient notice, and one 
calendar month after such notice is allowed for the payment of the 
assessment. The meaning of this is that the assessment is payable 
at once upon such notice given; but the member is allowed the 
entire month following the notice in which to make payment, and 
before his certificate shall lapse, or forfeiture of membership result. 
From the stipulated facts it appears that the assessment, which was 
the first one made upon the plaintiff, of $3.50, was made January 1, 
1892, and that notice thereof was duly mailed to plaintiff, postage 
prepaid, at his address, and that it was never received by plaintiff. 
Although, from the language of the stipulated facts, it does not ap- 
pear very clearly on what day this notice was so mailed, counsel, on 
the argument, on both sides, assumed and evidently understood the 





*Decision rendered, Feb, 1. 1894. Syllabus by the Court. 
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stipulated facts as stating that it was so mailed January 1, 1892, and 
I shall so regard it. The envelope in which plaintiff received his 
certificate from defendant (and which, together with the certificate, 
was put in evidence) contains among other notices indorsed upon 
it the following: ‘First premium payable Feb. 1, 1892, and quarter- 
ly, semi-annually, or annually, thereafter.’ The word ‘premium,’ 
here, is evidently a mistaken use of the word, as there were no pay- 
ments that could with propriety or accuracy be called premiums, 
aside, perhaps, from the membership fee. But the language follow- 
ing, to the effect that it was to be repeated at intervals, shows that 
assessments were meant; and the word would in the connection in 
which it was used, be understood to signify and refer to future as- 
sessments. It is stipulated that plaintiff had no actual notice of the 
action of the board of directors in making the assessments, other 
than as shown on said envelope, which has nothing on the subject 
except the words above quoted. These words amount to a notice 
or representation by defendant to the plaintiff, at the time of issu- 
ing the certificate, that the first assessment under it would be pay- 
able February 1,1892. The natural import of this is that the assess- 
ment would be made or notice of it given at that date, or the matter 
put in such situation that it could then, and not at an earlier date, 
be paid; and from the stipulations in the policy one would fairly 
understand that there would be one calendar month after notice 
mailed not earlier than that date in which to pay it. The plaintiff, 
receiving such indorsed notice, might be misled, and take no pre- 
cautions to get mailed notices of an earlier date, or might give his 
address at a place he expected to go at or after that date. No one 
could fairly understand from the language used in this indorsement 
that the first assessment referred to was payable January 1, 1892, 
and at all times during that month, and that February 1, 1892, was 
the very last day of grace for payment to prevent a forfeiture. In 
this case the plaintiff, having received no other notice, was entitled 
to rely on the notice contained in the indorsement on the envelope, 
and upon the expectation that he could not be in default until the 
lapse of the calender month after notice of the first assessment mail- 
ed to him on or after February 1, 1892; for though such provisions 
as this certificate contains as to forfeiture upon default are reason- 
able, and will be enforced, yet it is only against such as are guilty of 
negligence or laches, or willfully refrain from paying their assess- 
ments, and cannot be enforced against members, where the company 
has given them a notice tending and liable to mislead them, and de- 
prive them of an opportunity of paying, and who have never received 
any other notices tending to correct the misleading notice. Plaintiff’s 
Vor. XXIII.—29. 
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letter of February 9, 1892, indicates that he then knew that: 
there was an outstanding assessment against him of $3.50, due the 
1st of February. How he learned it, does not appear, except that ~ 
it was not from notice from the company. That he did not learn 
when it was assessed, is admitted by the stipulation that he had no 
knowledge of the action of the board of directors. The word ‘due’ 
is only equivalent to ‘payable; and if he heard in some indirect way, 
before February 9, 1892, that he had been assessed $3.50, he weuld 
still have the right to assume that such assessment was not made 
earlier than February 1st, and that he would have a calendar month 
after formal notice mailed to him, within which to pay it. This letter 
does not, therefore, affect the case. Neither does the defendant’s 
letter of March 4, 1892. Although that letter states that the notice 
of assessment was mailed January 1, 1892, :t is not of itself a notice 
asking the plaintiff to pay the assessment, but an assertion that the 
the time for such payment had passed, and the plaintiff's member- 
ship ended. No notice would be effectual to support a forfeiture 
which did not give an opportunity for payment. In view of the sub- 
sequent action of the defendant, it seems probable that its officers 
construed the notice indorsed on the envelope as a notice that 
February 1, 1892, would be the last day of grace for the payment 
of the first assessment, and its counsel argues that it should be so 
construed. But that is not the natural import of the language used, 
and defendant had no right to expect any one would so interpret it. 
The fact that counsel, in drawing up the stipulation of facts, has used 
the same words ‘due’ and ‘payable’ with the same lack of accuracy, 
whether purposely or inadvertently, cannot change the meaning of 
the words. But even if the word ‘payable’ can be considered am- 
biguous, or capable of being used in more than one sense with re- 
ference to time of payment, itis a word which defendant selected, 
and should therefore be construed, against the defendant, in accord- 
ance with a familiar and equitable rule. The assessment should, I 
think, be deducted. [Signed] William Lochren, Judge.” 
The order appealed from is affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


HAVERSTICK 
v8. 


PENN TP. MUT. FIRE INS. ASS’N, or LANcAsTER County.* 


Where the by-laws of a mutual company are not attached to the policy nor in 
evidence, and it is admitted that all assessments were paid when de- 
manded, and the policy itself neither states the effect of failure to pay, 
except that the by-laws must be complied with, and amounts legally 
assessed must be paid, nor what constitutes a legal assessment, failure 
to pay an alleged assessment that was due will not invalidate a claim. 


A. F. Hosrerrer and E. G. Samira, for Appellant. 
Wm. R.Witson and J. Hay Brown, for Appellee. 


Wiuiams, J. 

The plaintiff seeks to recover upon a policy of insurance against 
loss by fire. The action is defended on the ground that the policy 
is not now in force, because of the nonpayment of assessments 
made upon it. The policy was issued in September 1884. The fire 
took place in 1890. All premiums and assessments due prior to 
1888, it is admitted, were paid when demanded. It is alleged, how- 
ever, and the jury have found, that an assessment made in 1888, for 
$1.70, and another, made in 1889, for 68 cents, were unpaid when the 
loss occurred, and when this suit was brought. The question raised is, 
what is the effect ofthe nonpayment on the policy sued on? If we turn 
to the policy itself for an answer to this question, we learn only that 
the insured having become a member of the company, and complied 
with its rules and regulations, the company undertakes to insure her 
building in the sum of $800 “ on the terms and conditions set forth in 
the constitution and by-laws.” But the by-laws are not before us. 
They were not attached to the policy, and are not in the evidence. 
We have no means of knowing what terms and conditions the by-laws 
impose. But the policy further declares that the promise to insure 
is “in consideration that she pays the amounts from time to time 
legally assessed upon her for losses. Here, again, we encounter 
questions that the policy does not answer. What is necessary to a 
“legal assessment?” What notice is a policyholder entitled to, of 
the fact that an assessment has been made? Within what time after 
notice must payment be made? What shall be the consequence if 
payment is not made? If nonpayment is a ground for cancelling 
the policy, what action must the company take to relieve itself from 


* Decision rendered, July 19, 183. 
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liability upon it? “We have no doubt that the by-laws answer ' 
these questions, but, unfortunately for the defendant, the answers 
did not reach the court below, and they cannot reach us. We can 
only say that the evidence does not answer them, and for that rea- 
son they remain unanswered for all the purposes of this case. It 
does not appear, therefore, that nonpayment of an assessment in- 
validates the policy of a member of the company. If it does not 
appear that the parties have agreed that nonpayment shall work a 
forfeiture of all rights under the policy, it would require a very 
strong case to induce a court of law to raise and enforce such for- 
feiture. Ifthe result of this action is to hold the company on a 
policy which, under its by-laws, is no longer in force, the company 
must blame itself for the result. It should have put its conditions 
into the policy, or attached a copy of its by-laws to it. We could 
then have known the terms of the contract, and enforced them. We 
cannot enforce terms and conditions of which we have no knowledge 
from the evidence in this case. For this reason the court below 
should have taken this case from the jury, so far as this question is 
concerned, and instructed them that, in the absence of all evidence 
upon the subject-of the manner provided by the by-laws for the 
collection of assessments, and of the consequences of nonpayment, 
the policy could not be treated as a lapsed and invalid instrument. 
The verdict is therefore a proper one, and the judgment entered 
thereon must be affirmed. A discussion of the several assignments 
of error is, under this view of the case, unnecessary; but if they 
were realiy important to the decision of this case, we should sustain 
some of them. The first assignment points out a plain mistake. 
The point embodied in it should have been affirmed. The insured 
was “liable to assessment for losses,” beyond any doubt, upon the 
face of the policy, but under what circumstances and in what man- 
ner her liability must be enforced the policy does not tell us. For 
this information we are referred to the terms and conditions set 
forth in the constitution and by-laws, to which we have no access. 
The sixth and seventh assignments point out a palpable inconsist- 
ency between the charge of the court and the verdict, but the error 
of the court was in this particular in favor of the’ appellant, and 
could only be reviewed on an appeal by the other party. The judg- 
ment is right, for the reason already given, avd the errors in which 
we have adverted were harmless, for the same reason. 
The judgment is affirmed. 





Kirkman vs. Farmers’ Ins. Co. 


SUPREME COURT OF IOWA. 


KIRKMAN 
v8. 
FARMERS’ INS. CO.* 


The insured sent notice of loss claim and received a letter from the company 
acknowledging the same and stating that it would receive prompt atten- 
tion. 


Held, That this was not a waiver of the provision requiring proofs to be furnish- 
ed within 60 days. 


After the expiration of the 60 days, attorney for insured wrote the company 
stating the amount of claim; that notice had been givenand acknowledged, 
and requesting a copy of the policy, which had been burned; also inquiring 
whether the company would settle, otherwise suit would be brought. The 
company replied that no proof of loss had been received, and enclosing 
copy of policy as requested. 


Held, That this was not evidence tending to prove a waiver of proofs. The 
policy provided that its conditions could only be waived by the secretary 
in writing. 

Held, That they could not be orally waived by an adjuster. 


Henry L. Dasutett, for Appellant. 


T. B. Perry, for Appellee. 
Rorurock, J. 


The property insured was a frame dwelling house and certain 
household furniture and personal property kept and used in the 
house. The policy was issued on the 25th day of January, 1890, and 
the amount of the insurance was $425. The property was totally 
destroyed by fire on the 27th day ofJune, 1890. The policy provides 
that, in case of loss of the property by fire, “the assured shall forthwith 
give notice of said loss to the secretary of the company, and within 
sixty days render a particular account of such loss, signed and sworn 
to by the assured, stating when and how the loss orginated, the 
nature of the title, and interest of the assured and all others in the 
property.” The application for the insurance was taken by one 
Mulien, a local agent of the defendant. who was a mere soliciting 
agent, without authority to issue policies. The day after the fire, 
the husband of plaintiff called upon Mullen, and advised him of the 
loss, and Mullen wrote a letter to the company at Cedar Rapids, 
giving notice of the loss. Jt is conceded that no proof of loss such 
as was required by the policy was made within 60 days after the 
fire. The plaintiff claims that formal proof of loss was waived by 
the defendant. In our opinion, the determination of this question 
is decisive of the case, and no other question need be considered. 


* Decision rendered, Feb. 8, 1894. 
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The defendant introduced no evidence on the trial, and, after the ° 
plaintiff had introduced her evidence, the defendant made a motion 
for a verdict against the plaintiff. one ground of which wasas follows: 
“The proofs of loss were not furnished in 60 days after the loss, as 
required in the contract and the statute, and there is no evidence of 
any waiver of the same by the defendant.” The motion was over- 
ruled, and the court charged the jury, and a verdict was returned 
for the plaintiff. The claim of waiver of proofs of loss is based upon 
the acts of the officers and agents of the company by which the 
plaintiff was induced to believe that no proofs of loss were required, 
There is nothing in the evidence by which any waiver could be in- 
ferred, founded upon the acts or declarations of the agent Mullen. 
Moreover, he was a mere soliciting agent, with no power to issue 
policies or bind the company by a contract of insurance. Agents 
possessing the limited power of soliciting insurance, delivering pol- 
icies, and receiving premiuins cannot waive conditions and forfeitures: 
Viele vs. Insurance Co., 26 Iowa, 9; Armstrong vs. Insurance Co., 
61 Iowa, 212; Garretson vs. Insurance Co., 81 Iowa, 727. The letter 
written by the soliciting agent was received at the general office, 
and was answered by a postal card in these words:— 


Office of Farmers’ Ins. Co. Cedar Rapids, Ia., June 30 790. 
Dear Sir: Your notice claiming loss on your policy No. 178,879 has been 
received, and will receive prompt attention. Yours, truly, 
J. H. Smirn, Prest. 
No other communication was had witb the home office until Nov- 
ember 9, 1891, long after the expiration of the 60 days in which 
proofs of loss should have been made, when the following correspond- 
ence was had:— 
Albia, lowa, November 9th, 1891. 
J. H. Smith, President Farmers’ Insurance Co., Cedar Rapids, Iowa: Mr. 
Douglass Kirkman, husband of Mrs. Ada Kirkman, informs me that, on the 
27th of June last, Mrs. Ada Kirkman sustained a loss by tire of her property 
insured with your company by policy No. 178,879. He says he has given you 
notice of the loss, receipt of which was acknowledged by you June 30th last. 
The policy was destroyed by the fire along with the property insured. The 
amount of the insurance was $425, which he claims his wife has sustained 
by the fire, and this amount he claims of your company as the damage due 
his wife on the policy. If the matter will be settled without suit, please 
inform me. If not, we desire suit to commence at once. Will you please 
furnish me a copy of his policy, the original having been destroyed in the 
fire, and he will pay the expense. T. B. Perry. 
T. B. Perry, Albia, Iowa: Cedar Rapids, Iowa, 11-12-’90. 
As per your request of 10th inst., we herewith enclose you copy of policy 
issued to Mrs. Ada Kirkman, having date January 23d, 1890, No. 187,879. 
No proof or affidavit of any loss sustained under this policy has been received 
by the company. J. H. Smitu, President. 
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On the 15th day of November, 1890, plaintiffs counsel transmitted 
formal proofs of loss to the defendant, with a letter inquiring 
whether the proofs were satisfactory, and whether the loss would 
be paid. The defendant made no reply. It is claimed that the 
postal card was an implied waiver of proofs of loss, because it was 
stated therein that the matter would “receive prompt attention.” 
We do not think that this was a waiver of any act necessary to be 
done by the plaintiff. It was surely not necessary that the answer 
to the notice of loss should eall the attention of the insured to the 
plain provision of the policy that required proofs of loss within 60 
days. The president of the company might well say that prompt 
attention would be given, without waiving any part of the contract. 
The postal card was nothing more than notice that the company 
would give prompt attention in the performance of its contract- 
The correspondence which took place in November, as we view it» 
does not tend to prove a waiver of proof of loss. Plaintiff's counsel 
is a lawyer of undoubted experience and ability. He founds his 
claim of waiver upon the fact that the president of the company did 
not fully answer his letter. It is true, the answer did not state that 
the matter would be settled without suit. But the furnishing of a 
copy of the policy was to enable counsel to commence the threaten- 
ed suit, and the statement that no proof of loss had been made was 
not an intimation that, if it should be made after that, the time of 
making it would be waived. It was rather an intimation to the 
learned counsel that he would likely fail in sustaining an action. 
It is further claimed that one J. H. Stahl was an agent of the de- 
fendant, known as an “adjuster of losses,” and that within 60 days 
and on the 8th day of July, 1890, he appeared upon the premises 
where the property which was destroyed was situated, and that in 
conversation with the plaintiff and her husband he waived proof 
of loss, and stated that the insured had done all that was required 
for them to do, and that the defendant would settle the loss in 60 
days. There is some doubt as to whether there was evidence 
sufficient to authorize a finding that Stahl was an adjusting agent, 
or that he was clothed with power to waive any stipulation in the 
policy. This question we need not consider, because the policy in 
suit contains this provision: “It is expressly provided that no officer, 
agent, or employe of this company, or any other person, can in any 
manner waive any of the conditions, provisions, or requirements of 
this policy, except the secretary, and he only in writing hereon: 
and this policy is made and accepted on the above express conditions.” 
There is no question as to the rights of the parties under such a 
contract as this. There is no statute of this state by which 
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insurance companies are bound by all the acts of the agents which 
they send out to deal with the public, and the courts cannot say 
that a contract limiting the power and authority of agents is void. 
The plaintiff in this case must be held to have assented to this 
stipulation in the policy, and, for aught that appears, she is bound 
thereby: Zimmerman vs. Insurance Co., 77 Iowa, 691; Cleaver vs. 
Insurance Co. (Mich.), 32; Hankins vs. Insurance Co. (Wis.) We 
have disposed of this questson of waiver without determining whether 
the president of the company, notwithstanding the terms of the 
policy, had the power to make a valid waiver of its conditions. As 
we have said, we do not regard either the postal card or letter as 
evidence of waiver. As to the declarations of the agent Stahl, it is 
clear from the above-named cases, and many others that might be 
cited, that he had no authority to waive proofs of loss. We think the 
motion to direct a verdict for the defendant should have been sus- 
tained. Reversed. 


SUPREME COURT OF IOWA. 


MONTGOMERY COUNTY FARMERS’ MUT. INS. CO. 
vs. 
MILNER.* 


The charter of a mutual fire-insurance company on the assessment plan provid- 
ed that the private property of members should be exempt from corporate 
debts; also that no insurance should be binding until the risks on the books 
amounted to $50,000; also that the executive committee should determine 
when the insurance should begin on the first $50,0U0 of risks. 

Held, That liability for assessment is not a corporate . debt. 

The charter authorized the managers to adopt such by-laws as they might 
elect. 

Held, That the managers were the agents of the individual members and the 


latter were bound by charges made in the by-laws even without their 
knowledge. 


F. M. Davis and C. E. Ricnarps, for Appellant. 


Given, J. 

1. The only question for us to determine is whether there is error 
in the conclusions of law announced by the court as applied to the 
facts of the case. The court found that the exemption of the private 
property of the members from corporate debts “does not apply to 
assessments against the members for losses under policies issued by 
this company, as such assessment is a debt of the individual stock- 
holder, and not of the company.” This conclusion is unquestionably 


oe nee, Jan. 26, 1894. The facts in the case sufficiently appear in the syllabus. 
—Ep. Ins. L. 
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correct. It is not the company that owes the assessment sought to 
be recovered, but the defendant. It does not make his liability a 
corporate debt, that the assessment. may go to the payment of such 
a debt. 

2. The articles of incorporation provide that ‘there shall be seven 
managers to conduct said business.” The court found “that, as 
managers of said company, they were the agents of each person who, 
by applying for insurance, became a member thereof; and such per- 
son was bound by the acts of his agents in changing said by-laws, 
even though he had no actual notice of such change.” In defendant’s 
application for his policy, he agreed as follows:— 

I hereby agree to pay all just assessments, and be governed in all cases by 
the by-laws of the association. In case it becomes necessary to collect assess- 
ments by law, I agree to pay a reasonable attorney’s fee. 

By this agreement, the defendant bound himself to be governed 
in all cases by the by-laws of the association. The articles of incor- 
poretion authorized the managers to “adopt such rules and by-laws 
as to them may seem proper.” In pursuance of this authority, they 
did, on May 15, 1886,—which was prior to the issuing of defendant’s 
policy,—amend the by-laws so as to provide as follows: ‘“‘No insurance 
shall be binding until the amount of property placed on the books of 
the company amounts to $50,000.” They directed, “as that amount 
was on hand in signed applications, the secretary was instructed to 
issue policies on all signed applications.” In view of these provisions, 
and the agreement of the defendant, and the nature and character 
of the organization of the company, the conclusion of the court as 
stated is certainly correct. The further conclusion of law that only 
one-half of 1 per cent on the amount of defendant’s policy could be 
recovered during any one year is in exact accordance with the articles 
of incorporation. 

3. There was certainly no fraud in the company’s not making the 
defenses here set up against the claim of Weidman. His policy was 
issued upon the same kind of application as defendant’s, and his 
contract of insurance was in all respects the same. We think the 
defenses are not available to this defendant, and certainly would 
not have been available to the company as against the claim of 
Weidman. The questions we have considered are discussed under 
several heads, and in various phrases, by appellant; but the law of 
the case is fully embraced in the four conclusions announced by the 
lower court, and these conclusions we think, as applied to the facts, 
are without error. The judgment of the district court is therefore 
affirmed. 





Court of Appeals of New York. 


COURT OF APPEALS OF NEW YORK. 


MILLER 
vs. 

CAMPBELL.* . 

An assignment of a life policy, issued by a Massachusetts company, by a mar- 
ried woman in New York, is governed by the laws of New York. 

The New York laws of 1873 authorized a married woman to assign a policy for 
the benefit of herself and children, if no child nor issue of a child were 
living. The laws of 1879 removed restrictions on her power to assign. 

Held, That, under the law of 1840, it was beyond the power of a married 
woman to lose by her acts, and the acts of 1873 and 1879 simply removed 
restrictions imposed by the act of 1840. 

Held, That the assignment of an endowment by her in 1877, when a child was 
living, was invalid, and the invalidity was not cured by the death of the 
son in 1882. 

A fifteen-years’ endowment on the life of the husband was payable to the wife 
for her sole use if living, or, if not living, to the children, or if the person 
insured should survive the fifteen years it should then be paid to him. 


Held, That the interest of the wife terminated upon the survival of the hus- 
band during the term. 


Held, That an assignment by husband and wife within the term, though in- 
valid as to the wife, was made valid by the survival of the term by the 
husband, 


Mititer & Mitzter (Jacob F. Miller, of counsel), for Plaintiff. 
GerorGe W. Van Stycs, for Defendant. 
Gray, J. 

This action was originally brought by Hannah, wife of Riley A. 
Brick, to set aside certain assignments of life-insurance policies 
made to the defendant, and to compel their redelivery by him to 
her. Pending the action, she died, and her executor has continued 
it. The policies were five in number, and were all issued in 1872, 
upon the life of Mr. Brick. Four of them were issued by New York 
corporations, and one by a Massachusetts corporation. The assign- 
ments were made in 1877, and were intended to secure an indebted- 
ness of Mr. Brick, the husband, to the defendant. At the time of 
their making there was one child living, who died in the year 1882. 
A judgment rendered for the defendant upon a previous trial was 
appealed from, and, being reviewed in the second division of this 
court, was there reversed: Brick vs. Campbell, 122 N. Y., 337. A 
new trial was ordered, but previous thereto the defendant con- 
formed, in part, to the decision in the court of appeals, and delivered 
up three of his insurance policies. Of the two policies remaining, 


* Decision rendered, Dec. 19, 1893. 
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one was issued by the New England Mutual Life Insurance Com- 
pany, of Massachusetts, and the other was issued by the New York 
Life Insurance Company, of New York. With respect to the for- 
mer, the conditions are unchanged from what they were when the 
case was before the second division of this court; but the defendant 
insists that the question of a married woman’s capacity under Mas- 
sachusetts laws was considered under an erroneous assumption as 
to what those laws were, and that the proofs do not warrant a decis- 
ion that she was incapable of disposing of a policy for her benefit. 
That policy, unquestionably, was a Massachusetts contract; but that 
fact does not influence the consideration of the validity of the agree- 
ment by Mrs. Brick to assign it. As between the Massachusetts cor- 
poration and the assured, the contract would be governed by the 
laws of that state, for it was made and was to be performed there. 
But the contract which is in question here is the agreement by the 
married woman to assign the policy, and its validity depends upon 
her capacity under New York laws to make it. Her status as a mar- 
ried woman was regulated by statute, and the disabilities under 
which she was at common law have disappeared in this state only as 
they have been by successive legislative enactments specifically re- 
moved. Chapter 80 of the laws of 1840 was an enabling act with 
respect to the married woman, which permitted her to insure, or to 
cause to be insured, the husband’s life for her or her children’s 
benefit. It did nothing more towards enlarging her legal capacity 
with respect to such insurances, as it was held upon the previous 
decision in this court, following a long line of cases, commencing 
with that of Eadie vs. Slimmon (26 N. Y., 9). Chapter 821 of the 
Laws of 1873 conferred capacity upon her to dispose of a policy, 
provided there was no child nor issue living, and finally, in 1879 
(chapter 248, Laws 1879), the legislature removed the restrictions 
upon her power to assign. The terms in which the act of 1840 and 
its successive amendments were couched are of general application 
to all insurances by or for married women upon the lives of their 
husbands, and are not to be deemed as affecting only insurances ef- 
fected in this state. It was the policy of the law of this state, until 
the acts of 1873 and 1879, that the benefit of any such insurance 
should be beyond the power of the wife to lose by her acts. Hence, 
without further adding to the discussion of the question had upon 
the former appeal, it is our opinion that Mrs. Brick had no legal 
capacity to assign the policy of insurance of the defendant, quite 
irrespective of what the statutory law of Massachusetts may have 
been on the subject. The question of her capacity to contract was 
referable to the enabling laws of this state. I may add, however, 
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this observation: that the law of Massachusetts respecting insur- 
ances made payable to married women in force when this policy was 
issued, as construed by the courts of that state, seems to warrant the 
inference that such an insurance was regarded as an irrevocable 
provision for the benefit of the family: Laws 1864, c. 197; Gen. St. 
1873, c. 58, § 62; Insurance Co. vs. Weitz, 99 Mass., 157; Gould vs. 
Emerson, id., 154. 

The other of the two policies, issued by the New York Life In- 
surance Company, was an endowment policy insuring Mr. Brick’s 
life for 15 years. The agreement of the company was to pay the 
amount of the insurance to Mrs. Brick, his wife, as the assured, 

For her sole use, if living, * * * and,if not living, to the children, 
* * * or to the executors, etc., of the person whose life is insured; * * * 
or, if the persen whose life is insured shall survive said term of fifteen years, 
* ¥* * the sum above insured shall then be paid * * * to him. 

As the case came before the second division of this court, 1ts de- 
cision was based upon the record as it stood. When the previous 
trial was had, this policy had not matured by its terms, the 15 years’ 
period not having yet expired. After the reversal in this court, and 
before the last trial came on, a supplemental answer was allowed, 
which set up the separate assignments by Mrs. Brick and by her 
husband, the husband’s survival of the policy period of 15 years, 
and the consequent cessation of Mrs. Brick’s interest. Upon the 
trial these allegations were established by the evidence, as was 
the fact that the insurance company‘had paid the amount of the in- 
surance moneys to certain person to whom the policies had been 
assigned by the defendant, and at a date subsequent to the ex- 
piration of the 15 years’ period mentioned in the policy. The trial 
judge, however, ordered judgment for the plaintiff as to this, as well 
as to the New England Insurance Company’s policy; but at the 
general term the judgment was modified by striking therefrom so 
much as adjudged that the title to the New York Life Insurance 
Company’s policy was in Mrs. Brick. It was there held that her in- 
terest had ceased under the terms of the policy, and we think the 
modification of the judgment was correct. While the 15 years of 
the policy were runving, the policy was nonassignable by Mrs. 
Brick, and the former decision rendered in this court was therefore 
perfectly right. Subsequently, however, and before the new trial, 
an event had happened, by the expiration of the period of 15 years, 
which deprived Mrs. Brick of her interest in the policy, and vested 
every interest in her husband, Mr. Brick, to whom, by its express 
terms, the amount of the insurance had become due. The previous 
assignment to the defendant, however, had operated to transfer 
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whatever interest he had in the policy; and the title of the defend- 
ant to the policy, which before was contingent upon Mr. Brick’s 
surviving the period of 15 years, and thus acquiring a transfera- 
ble interest, became perfect, and carried the right to him or his as- 
signs to receive payment fromthe company. It made no difference, 
in the case of this policy, that it was on what is called the “endow- 
ment plan.” It was equally nonassignable during its running, 
under the principle declared by the cases as to insurances for the 
benefit of wife or children: Brummer vs. Cohn, 86 N. Y.,11. But, 
differing from ordinary life insurance, a certain period is fixed by 
the contract or policy within which the obligation of the insurer 
runs to the wife, children, or personal representatives, and they had 
no right to receive payment under it beyond that period. Such an 
endowment policy combines, in its plan, an insurance of the life and 
an investment of the moneys paid. In the former feature it looks 
forward to and makes provision for a state of widowhood or orphan- 
age in the case of the death of the person whose life is insured 
pending the period specified, while in the latter feature it secures to 
the person effecting the insurance upon his life for a certain period 
for the benefit of his family a presumably profitable return of the 
original investment of his moneys with the company, and thus may 
be regarded as a provision for an advanced period of his life. For 
the reasons given, the judgment appealed from should be affirmed. 
with costs. All concur. 


SUPREME COURT OF ALABAMA. 


CREED et AL. 


v8. 


SUN FIRE OFFICE, or Lonpon.* 


Where the insured correctly answers the questions in the application as to 
title, and the agent intentionally writes wrong answers, the company 
is responsible. 

Where the personal property is insufficient to pay the debts of the estate, a 
creditor has an insurable interest in the real estate. 

An allegation that the land belongs to the estate of deceased and is subject to 
the dower rights of the widow, and that the insured is a creditor, shows 
an insurable interest. 


A. A. Winey, for Appellants. 


* Decision rendered, Dec. 19, 1893. 
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Coteman, J. 

This is an action by appellants upon a policy of insurance issued 
for the benefit of plaintiffs, insuring a certain dwelling against loss 
or destruction by fire. The suit is in the joint name of Katie Creed 
and Mattie Flinn, the assured. The defendant pleaded several 
special pleas, upon some of which issue was joined, and to the 
others a replication was filed by plaintiffs. The court sustained a 
demurrer to the replication, and, the plaintiffs declining to plead 
further, judgment was rendered for the defendant. 

Several questions have been argued, but the rulings of the court 
upon the demurrers to the replications present the material ques- 
tions involved on this appeal. The first is whether, when a policy 
of fire insurance contains a stipulation that the policy shall be void 
if the interest of the insured be other than “the unconditional and 
sole ownership of the property insured,” and the plea avers a state 
of facts which, if true, shows that the interest of the insured was 
not truly stated in the policy, and that the interest of the insured 
was not that of “ unconditional and sole ownership,” a replication to 
such plea is good which avers that the policy was procured from an 
agent of the defendant, authorized to issue policies of fire insur- 
ance, to whom the insured, at the time the policy was applied for 
and received, truly and fully stated their interest in the property to 
the agent; and that the agent, being fully informed, himself drew 
up the application for the insurance, received the premium therefor, 
and, with full knowledge of the facts, turned the policy over to 
plaintiffs. We have held that if the applicant make full and true 
answers to the questions contained in the application, and sup- 
presses no material fact which it is his duty to make known, the 
company will not be permitted to take advantage of the careless- 
ness, inadvertence, or misunderstanding of its agent; the insured 
being without fault: Insurance Co. vs. Garner, 77 Ala., 210; Wil- 
liamson vs. Association, 84 Ala., 106; Insurance Co. vs. Smith (Ala.); 
Insurance Co. vs. Alexander (Miss.). Upon the same principle, and 
for stronger reasons, the company cannot avoid its obligation if its 
own agent knowingly and intentionally writes down the answers dif- 
ferently from those made by the insured. We think the replication 
a full answer to the plea on this question. 

The next proposition involves a question new in this state. Has 
a creditor an ivsurable interest in a building, the property of the 
estate of his deceased debtor which may be subjected to his debt, 
the personal property being insufficient to pay the debts of the es- 
tate? After much deliberation, our conclusion is that he has an in- 
terest which may be insured. We concede and affirm that a simple 
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contract creditor, without a lien either statutory or contract, with- 
out a jus in re or a jus in rem, owning a mere personal claim against 
his debtor, has not an insurable interest in the property of his 
debtor. Such contracts are void, as being against public policy. 
We do not think the principle applies after the death of the debtor, 
as to property liable fcr the debt, and which, if destroyed, will re- 
sult in the loss of the debt. The real estate, as well as personal 
property, of a deceased debtor is liable for his debts, but the real 
estate cannot be subjected to the payment of his debts until after 
the personalty has been exhausted. After the death of the debtor the 
debt is no longer enforceable in personam. The proceedings to 
reach the property of the estate of the deceased debtor are in rem., 
The property of the debtor takes the place of the debtor, and be- 
comes, as it were, the debtor. Whoever knowingly receives the 
property of a deceased debtor, and wrongfully converts it, is an- 
swerable to the creditor: 3 Brick. Dig., p. 464, § 148; id., p. 465, § 
162. The relation of creditor and debtor invests the creditor with 
an insurable interest in the life of his debtor to the extent of his 
debt: Alexander vs. Sanders, 93 Ala., 345; 11 Amer. & Eng. Enc. 
Law, 319. It would seem upon like principles that, when the prop- 
erty becomes directly subject to proceedings in rem for the satisfac- 
tion of the debt, the creditor should become invested with an insur- 
able interest in the property. - Certainly, if a creditor cannot obtain 
satisfaction of his debt from the personal property of his deceased 
debtor, and has a legal right, which cannot be defeated, to enforce 
its collection by proceedings in rem against a building belonging to 
the estate of the deceased debtor, and if it be true that the destruc- 
tion of the building by fire would immediately and necessarily re- 
sult in pecuniary loss, the loss being the direct consequence of the 
fire, the creditor has an interest in the protection of the building. 
He has no lien as in the case of a mortgagee, nor such lien as the 
statute may confer on an attaching or execution creditor; but his 
right to subject the specific pruperty to his debt invests him with an 
interest but little less, if any, than that of the attaching or execu- 
tion creditor or mortgagee. In the case of Herkimer vs. Rice (27 
'N. Y., 163), the question arose as to whether an adiministrator of an 
insolvent estate held an insurable interest in the real estate of the 
deceased debtor. The court (Denio, C. J., rendering the opinion) 
held that he did, and the conclusion was based in great part upon 
the proposition, that the creditors had such an interest which the 
administrator could protect by insurance for them. We think what- 
ever could be done by an administrator for the creditor in this re- 
spect could be done directly by the creditor for himself: Rohrback 
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vs. Insurance Co., 62 N. Y., 47. Other reasons might be given, but 
we are of opinion these are sufficient to show that the creditor of a 
deceased debtor, whose estate is insufficient to pay the debts, has an 
insurable interest in the property of the estate, which by law may be 
subjected by proceedings in rem to the payment of the debts. The 
recovery cannot exceed the amount of the insurable interest. 

The next question is whether the pleadings show such an insura- 
ble interest. The pleas and the replication appear to have been 
drawn with technical caution, so far as the rights of Mattie Flinn, the 
creditor, are affected. The plea shows that the building and lot 
upon which it is located belonged to the estate of Thomas Creed, 
deceased, and that neither of the assured are his legal heirs.. Upon 
the death of Thomas Creed the land descended to his legal heirs. 
Prima facie, upon the facts of the plea, the insured owned no insur- 
ableinterest. The replication avers that Katie Creed was the widow of 
Thomas Creed, and that he owned no other real estate, and this state- 
ment of facts is followed with the conclusion that she owned 2 dower 
and homestead interest. Hers was clearly an insurable interest. 
Its value is a fact to be ascertained by proof. The replication then 
further averred that Mattie Flinn was a creditor of Thomas Creed, 
stating the amount of her claim, the insufficiency of personal assets 
to pay the debts, and that there was no other real property belong- 
ing to his estate. The interest shown by the plea to be in Katie 
Creed (dower and homestead) does not include the entire estate. 
Under the replication there is a remainder interest in the real estate 
liable for the debts of the estate. The pleadings inform us that the 
lot and building were in the city of Montgomery. Whether it ex- 
ceeded in value $2,000, the constitutional limit of the value of the 
homestead exempt from debts during the lifetime of the widow, 
does not appear. We are not unmindful of the statutory provision 
by which, under some circumstances, the fee to the homestead may 
become vested in the widow and minor children, or widow or 
minor child. The consideration of these questions does not arise 
upon the pleadings. The court erred in sustaining the demurrer 
to the replication. Reversed and remanded. 





Dodge vs. Boston Marine Ins. Co. 


SUPREME JUDICIAL COURT OF MAINE. 


DODGE 
vs. 


BOSTON MARINE INS. CO.* 


There is an implied warranty of the ship-owner to an insurer of the vessel 
that she was seaworthy at the inception of the voyage. If not seaworthy, 
the insurance does not attach, and the premium paid therefor may be 
recovered back, as money paid without consideration. 


J. Wituiamson & Son, for Plaintiff. 

C. P. Srerson, for Defendant. 

HaskeEtt, J. 

Assumpsit upon a policy of marine insurance, covering the freight 
of schooner Lyra on a voyage from Bangor to Boston. 

We have said in Hutchins vs. Ford (82 Me., 370): ‘There was 
an implied warranty on the part of the owners that the brig was 
seaworthy at the inception of the voyage ; that is, tight, staunch, 
strong, properly manned and provisioned, and suitably equipped for 
the voyage. This implied warranty was a condition precedent to 
any liability of the insurer, although the burden was upon the de- 
fendant to establish its breach, since seaworthiness of the brig at 
the inception of the risk is presumed. The presumption of sea- 
worthiness at the inception of a risk under a marine policy may be 
rebutted, either by direct evidence of the ship’s actual condition, or 
by proof of facts from which unseaworthiness may fairly be inferred ; 
and when the latter is shown the insurance is destroyed, for the 
policy does not attach, and the premium would be without consider- 
ation, and may be recovered back: Taylor vs. Lowell, 3 Mass., 347; 
Paddock vs. Insurance Co., 11 Pick., 226 ; Swift vs. Insurance Co., 
122 Mass., 573.” These doctrines are applicable to this case. 

The Lyra, loaded with lumber, was towed down river, and lay at 
anchor over night. In the morning she made sail, and when barely 
in the bay sprang aleak without any apparent cause, there being 
no “stress of weather.” Having a fair wind, she made Belfast 
water-logged and unseaworthy. A survey was called, her cargo 
discharged and reshipped, and she was condemned, stripped and 
torn up as useless. She was fifty years old, had met with disaster 
two months previcus, was weak, and substantially worn out. 


* Decision rendered Dec. 19, 1892. Official Syllabus. 
VoL. X XTII.—30. 
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The evidence rebuts the presumption of seaworthiness, and clearly 
shows that the vessel must have been unseaworthy at the inception of 
the voyage. The insurance, therefore, never attached. The premium, 
however, may be recovered back under the money count. 

Judgment for plaintiff for the premium only. 

Peters, C. J., and Virgin, Libbey, Foster, and Whitehouse, J.J.,. 
concurred. 


COURT OF APPEALS OF NEW YORK. 


MOORE Et AL 
vs. 
HANOVER FIRE INSURANCE CoO., or City or NEw York.* 
The provisions in the standard policy that it shall be void in case of fore- 
closure proceédings without consent indorsed, and that its provisions 
cannot be waived except in writing attached thereto, are statutory in 


their character, and cannot be waived by the verbal consent of the agent 
to foreclosure proceedings. 


A. T. Crearwater, for Appellant. 
Essetstyn & McCarty, for Respondents. 
Bartwett, J 

On the 15th of July, 1890, defendant insured the property of one 
Maggie P. C. Smith for a period of three years, issuing to her a 
standard policy, the loss, if any, first payable to Barbara C. Rikert, 
mortgagee, as interest might appear. Barbara ©. Rikert was the 
owner of a mortgage covering the insured premises, executed by 
Maggie P. C. Smith, the owner. On the 17th of August, 1891, Mrs. 
Rikert having died in the meantime, her legal representatives began 
an action to foreclose said mortgage, which proceeded to judgment, 
and the premises were advertised to be sold October 26, 1891. 
Three days before the date of sale, the dwelling house covered by 
the policy was destroyed by fire. The defendant declined to pay 
the loss, and plaintiffs, as legal representatives of the mortgagee, 
began this action to enforce payment. 

The answer sets up, by way of defense, that the defendant did 
not’ have knowledge or notice of the commencement of the said 
foreclosure proceedings, or of. the notice given by the referee of the 


* Decision rendered, Feb. 6, 1894. 
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sale of the property covered by the said policy, nor did the defend- 
ant assent thereto by agreement indorsed upon the policy. The 
policy reads that 

This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if, with the knowledge of the in- 
sured, foreclosure proceedings be commenced, or notice given of sale of any 
property covered by this policy, by virtue of any mortgage or trust deed. 

The special term found that both the plaintiffs and Maggie P. C. 
Smith, the insured under said policy, had knowledge of the said 
foreclosure proceedings on the said 17th day of August, 1891. The 
policy contains a further condition material to be considered, viz.: 

This policy is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, or conditions as 
may be indorsed hereon or added hereto; and no officer, agent, or other 
representative of this company shall have power to waive any provision or 
condition of this policy except such as, by the terms of this policy, may be 
subject of agreement indorsed hereon or added hereto; and, as to such pro- 
visions and conditions, no officer, agent, or representative shall have such 
power, or be deemed or held to have waiver such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached hereto, nor shall 
any privilege or permission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached. 

The special term found that, before the commencement of the 
foreclosure proceedings upon the mortgage alleged in the com- 
plaint, the plaintiffs in this action informed J. H. Thorn, a duly- 
authorized agent of this defendant at Rhinebeck, that they were 
about to commence such proceedings, and the said agent agreed 
that such proceedings might be commenced without injuring the 
plaintiff's rights under the policy. It is further found that there is 
no evidence that the said J. H. Thorn, the alleged agent of the de- 
fendant, ever noted upon any register kept by him that the said 
foreclosure action or proceeding had beencommenced. The policy 
was read in evidence, and is signed by the president and secretary 
of the defendant, and by J. H. Thorn, agent. There is no other 
proof as to the power and authority of Mr. Thorn, except that he 
was the duly-authorized agent at Rhinebeck, and signed the policy 
asabove. Itis also found that no agreement or consent for the 
commencement of the said foreclosure action and proceedings, or 
for the giving of a notice of the sale of the property covered by the 
said policy, or by virtue of the said mortgage and of the foreclosure 
of the same, was indorsed upon the said policy of insurance or added 
thereto. The defendant insists that, in the absence of such agree- 
ment or consent indorsed upon the policy, the foreclosure action 
and sale rendered the policy void. The court below held the notice 
to the agent, Thorn, of Rhinebeck, that the action was about to be 
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commenced, and his verbal assent thereto, constituted a waiver of 
the provisions of the policy. We are of opinion that this is error, 
and the judgment appealed from cannot be sustained. There was 
no mortgagee clause attached to this policy ; simply the provision 
that loss, if any, first payable té mortgagee as interest may appear. 
The contract of insurance was with the mortgagor, and the under- 
taking to pay the loss to the mortgagee was collateral, and depend- 
ent upon the principal undertaking ; and, if there has been a breach 
of the conditions of the policy by the assured, the plaintiff cannot 
recover: Weed vs Insurance Co., 116 N. Y., 106; Grosvenor vs. 
Insurance Co., 17 N. Y., 391; Bidwell vs. Insurance Co., 19 N. Y., 
179 ; Perry vs. Insurance Co., 61 N. Y., 214. 

The sole question is the construction of the standard policy issued 
under the requirements of chapter 488, Laws 1886. The precise 
point involved in this case has been before this court frequently 
since the enactment of the law of 1886. The use of the standard 
policy was compelled by legislative enactment to remedy existing 
evils, and, among others, to protect insurance companies from the 
perils of alleged parol waivers by their local agents. Every person 
who now enters into a contract of insurance is required to agree 
that no officer or agent or other representative of the company shall 
have power to waive any provision or condition of the policy, except 
such as by the terms thereof may be subject of agreement indorsed 
thereon ; and as to such provisions and conditions the waiver must 
be written upon, or attached to, the policy ; and he specially cove- 
nants that he will not claim any privilege or permission unless it be 
in writing. The judgment appealed from ignores the plain provisions 
of the contract of the parties relating to foreclosure and waiver 
and is contrary to the decisions of this court on the precise point 
presented now, and others which involve the same principle of con- 
struction. In Quinlan vs. Insurance Co. (133 N. Y., 356), the neces- 
sity of notice in case of foreclosure was considered. Judge Andrews, 
in discussing the question of alleged waiver, said (page 363, 133 
N. Y.): “Itis to be assumed that Kelsey [the agent of the com- 
pany] learned of the commencement of the foreclosure proceedings, 
and thereupon assured the plaintiff that his rights under the policy 
would not be prejudiced thereby.” Again, at page 366, 133 N. Y., 
after holding that the principle that courts lean against forfeitures 
is unimpaired, he says: “But where the restrictions upon an 
agent’s authority appear in the policy, and there is no evidence 
tending to show that his powers have been enlarged, there seems 
to be no good reason why the authority expressed should not be 
regarded as the measure of his power ; nor is there any reason why 
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courts should refuse to enforce forfeitures plainly incurred, which 
have not been expressly or impliedly waived by the company.” 
The following cases are also in harmony with these views, viz.: 
Armstrong vs. Insurance Co., 130 N. Y., 560; Baumgartel 
vs. Insurance Co., 186 N. Y., 547; Ailen vs. Insurance Co., 123 
N. Y.. 6; Messelback vs. Norman, 122 N. Y., 583; O’Brien vs. 
Insurance Co., 1384 N. Y., 28 ; Lett vs. Insurance Co., 125 N. Y., 82. 
The foregoing cases are so cogently reasoned, and the conclusions 
stated therein have so long been the settled law of this court, it is 
unnecessary now to do more than refer to them. The judgment 
appealed from is reversed, and a new trial ordered, with costs in all 
the courts to abide the event. Allconcur. Judgment reversed. 


SUPREME COURT OF WASHINGTON. 


SENGFELDER 
vs. 


MUTUAL LIFE INS CO., or NEw York.* 


A failure in complaint to allege corporate capacity is waived by an admission 
of the issue of the policy in the answer. 

An agent to receive applications is authorized to agree that a life policy shall 
be reduced to one-half the amount in the second year. 


When the company alleges that it delivered a policy for double the amount, 
with the understanding that in the second year it should be reduced, 
plaintiff may introduce in evidence a written demand for the unreduced 
premium on the second year’s insurance. 


F. T. Post, for Appellant. 
Turner, Graves & McKinstry, for Respondent. 
Hoyt, J. 

Plaintiff brought this action to recover of the defendant a certain 
sum of money which he had paid to one Leadbetter as the first 
annual premium upon a policy of insurance upon his life for the 
sum of $5,000, to be thereafter issued by the defendant. The ground 
upon which he sought to recover this premium back was that the 
defendant had failed to approve his application, and issue him a 
policy, as required by the terms of his application. Defendant, in 
its answer, after making certain denials, alleged by way of atfirma- 
tive defense that it had delivered to the plaintiff a policy of insur- 
ance for the sum of $10,000, with the understanding that at the end 


“* Decision rendered, Oct. 25, 1892. 
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of the first year it should be reduced, at the request of the plaintiff, 
to the sum of $5,000. The plaintiff recovered a judgment for the 
amount of the premium paid by him, and defendant has brought 
the case here, and alleges three reasons why the judgment should 
be reversed: First, because it was not alleged or proved that 
defendant was a corporation, or any other association or body 
capable of being sued ; second, that there was no sufficient proof 
that Leadbetter had authority to contract for the defendant, or that 
the money was ever paid to the defendant ; third, for error on the 
part of the court in allowing a certain written instrument, wherein 
a demand was made by the defendant upon the plaintiff for pay- 
ment of the second year’s premium on the $10,000 policy, to be 
introduced in evidence. 

As to the first alleged error, we think the answer of the defendant, 
in which it, by way of affirmative defense, asserted the issuance 
of a policy by it, was a sufficient admission of its corporate capacity. 
The rule laid down by this court in the case of Frost vs. Lumber 
Co. (3 Wash. St., 241) is decisive of this question; for, while it is 
true that in that case the complaint was not challenged by demurrer, 
while in this case it was, yet the demurrer being general, was, under 
the circumstances of this case, waived by the answer, and this ques- 
tion must be decided as though it had never been interposed. 

As to the second ground, the proof clearly showed that Leadbetter 
was the agent of the company for the purpose of receiving applica- 
tions for insurance, and we think that this, and the other facts 
shown by the proofs, clearly established his authority to act for the 
company. 

The paper in which the third allegation is pointed was clearly 
entitled to be put in evidence. Under the allegations of its answer, 
defendant was attempting to show the delivery of the $10,000 policy 
with the understanding that after the first year it should be re- 
duced to one for $5,000; hence it was competent for plaintift to 
show that the company, through its proper channels, had made a 
demand upon him for the full amount of premium for the second 
year upon the $10,000 policy. The paper to which objection was 
made clearly tended to establish this fact. We find no error in the 
record. The judgment must be affirmed. 

Anders, C. J., and Stiles, Dunbar, and Scott, JJ., concur. 
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SUPREME COURT OF PENNSYLVANIA. 


LATIMORE er at. 
v8. 
DWELLING HOUSE INS. CO.* 


Where the policy is on its face for three years, testimony by the agent that it 
was issued by mistake, that the agreement was for one year, and partially 
evidenced by memoranda, is not conclusive of a mistake as a question of 
law, when contradicted by evidence of plaintiff. 

The fact of such a mistake would not prevent recovery by insured if he hon- 
estly accepted it as a three years’ contract, in ignorance of any mistake. 

Failure to cancel after knowledge of the mistake estops the company from 
objecting after a fire occurs. 

Evidence that the agent was instructed to cancel before the end of the first 
year, but persuaded the company to let it run to the end of the year, was 
evidence from which a jury might find there was no mistake. 


The charge of the court below was as follows :— 

“This is an action to recover upon an insurance policy which the 
plaintift had on certain property, issued by the defendant company. 
There is no controversy as to the fire, the time of the fire, and the 
property burned. The plaintiff claims $255 as the value of the 


property destroyed, and there is no controversy on that point; so 
that, if the plaintiff is entitled to recovery at all, he should recover 
$255, with interest from the time that the proofs were furnished— 
January, 1891. The defense, however, is that there was a mistake 
in the policy ; that it was intended as a one-year policy, although 
on its face it is a three-year policy, and that is the only question 
before you. Was there a mistake in this policy? Was it issued by 
mistake for three years in place of one year, and did the plaintiff 
know of this mistake ? The policy is a contract between the parties. - 
It is in writing, signed by the defendant company, and constitutes a 
contract. Itis signed by Charles K. Nicholls, president, by Henry 
F. Perkins, secretary, and is countersigned by Tuttle and Mc- 
Sweeney, in Pittsburgh, agents of the defendant company. Now, 
was there a mistake in this? The language is plain and unmistaka- 
ble. After describing the amount, not exceeding $1,600, and the 
property intended to be and actually insured, it says: ‘From the 
29th day of October, 1889, at noon, to the 29th day of October, 1892, 
at noon,’ written out clearly and distinctly, specifying the beginning 
of the policy and its expiration. It does not say one year, two years, 
or three years, but it gives the dates, showing a three-year policy, 





* Decision rendered, Jan. 3, 1893. 
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and, as I said, issued by and signed by the regular officers of the 
defendant company, and by their agents here in Pittsburgh, one of 
whom was Mr. McSweeney, the witness on the stand. Did they all 
sign this policy without knowing it was a three-year policy? But 
on the back of it there is again, in unmistakable words, ‘ Expires 
October 29th, 1892,’ so that a glance at the indorsement on the 
policy shows when it was to expire. The only mistake alleged in 
the dates as to this is that the agents in Pittsburgh say ‘Counter- 
signed in Pittsburgh, Pennsylvania, on this 29th day of October, 
1892.’ That was evidently a-mistake. In the place of making it the 
29th day of October, 1889, when the policy began, the young lady 
who filled out this policy, it is alleged, made the mistake of making 
it the 29th day of October, 1892, which would be the day of the 
expiration of the policy, not the date of the beginning. Now, to 
overthrow a written agreement between parties, or contracts, the 
evidence must be clear, precise, and entirely satisfactory to the 
jury. Solernn writien agreements between parties are not to be set 
aside, are not to be overthrown or contradicted, except by testimony 
which is entirely satisfactory to the jury. Hence the presumption 
is that when parties sign a paper they known what it contains, and 
it is the best evidence always of what the agreement was. Written 
agreements would be of very little account in the world if they are 
to be overthrown or explained away by the failing recollection of 
men in the lapse of time, or upon little circumstances that might 
indicate, possibly, some mistake. Now, what is the evidence to 
overthrow this policy? Why, in the first place it is said that Mr. 
McSweeney, who is one of the agents signing this policy, made out 
a statement for a young lady, which says: ‘Term, one year, Octo- 
ber 29th, 1889, to October 29th, 1890 ; sum insured $1,600.00; rate 
$12.00.’ It does not say how much rate per cent, but says: ‘ Pre- 
mium, $12.00.’ That does not correspond. The premium here is 
$16. The young lady says she made the entry in that book, which is 
for a one-year policy. I do not know when this policy was signed, 
but the fair presumption is that it was signed after it was filled out 
and executed,—that is, signed by the officers of the company, presi- 
dent and secretary, and by the agents in Pittsburgh after it was 
filled out,—running from October 29, 1889, to October 29, 1892, 
and was,indorsed on the back in the same way. I say the 
fair presumption is that this policy was signed after it was filled out, 
and that the company and agents here knew what it contained. 
Now, I allow this paper and that book to go in evidence because Mr. 
McSweeney testified that the agreement was for a one-year policy, 
and these are somewhat corroborative oi what he said. But if there 
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was no other evidence in the case, is that sufficient to show that there 
was a mistake committed when this policy was issued ? Does that evi- 
dence alone satisfy you that there was a mistake in the execution of 
this policy ? The fair presumption is that these parties all read it over 
before they signed it. Mr. McSweeney does not say he did not read 
it over, did not know what it contained when he signed it. There is 
no evidence that any officer of the company signed it without know- 
ing what it contained. Then I do not know that it has been ex- 
plained how it comes that this memorandum,—the premium was to 
be $12, when the premium in the policy is $16, and that is the amount 
paid according to the testimony of both Mr. McSweeney and the 
plaintiff; he paid $16,—how comes this memorandum to say a premi- 
um of $12? Now, apart from the testimony of the defendant, you 
have the testimony of the plaintiff that there was no mistake when 
it was issued; that the intention was to give him a policy for three 
years, and that was agreed upon. That testimony is corroborative 
of the policy, not contradicting it; and the testimony of the other 
witness (McClain, I believe, was his name) is to the same effect. If 
you believe those witnesses, of course there was no mistake what- 
ever in the issuing of the policy; it was intended to be a policy for 
three years. But even if the agents had made a mistake in issuing 
the policy different from what the memorandum here is; if the plain- 
tiff honestly accepted the policy for three years, believing it to be 
issued knowingly and properly by the company; if he was not a party 
to any mistake, or did not know or suspect any, and held the policy, 
relying upon it, until after the fire occurred, with no notice from the 
defendant of any mistake, he would be entitled to stand upon his 
policy. If he knew that he applied for a policy for ore year, and 
paid only the premium for one year, and not for a policy running 
for three years, he would have at least good ground for believing 
there was some mistake in the policy, and if he held on to it under 
such circumstances, it would be rather a fraud upon the defendant 
company. But is there any evidence of that? If you believe him, 
he was honest and sincere in thinking it was a genuine policy for 
three years, and he was entitled to hold it for three years. One 
thing further that throws some light on this case. The fair pre- 
sumption is that this company knew what this policy was, and there 
is no evidence that the company itself—that is, the officers of the 
company, the president and secretary—did not know that this was 
a policy for three years, or that the policy had been issued for three 
years by mistake. There is no evidence that the officers of the com- 
pany in Massachusetts knew that fact, or suspected it. Mr. 
McSweeney testified that about four months before the first year 





‘474 Supreme Court of Pennsylvania. [ June, 


would expire he got notice from the company to cancel this policy. 
The fire occurred on the 29th of November, 1890, which is one year 
and nearly one month after the date of the policy. Mr. McSweeney 
never notified the plaintiff that there was any mistake in the policy, 
but he says the company notified him to cancel the policy four 
mouths before the first year expired, and he persuaded the:n to let 
it stand for one year. Why stand for one year? It would expire 
at one year at all events, if it was only to run for one year. There 
is a paper attached to this memorandum that Mr. McSweeney made 
—TI tbink he said he could not tell whose writing it was—on that 
blue paper. It gives the number of the policy, ‘744,416,’ ‘Pitts- 
burgh, T. & Mc,’ indicating the agents, name of the insured, ‘Lati- 
more & Brother,’ ‘application received October 27th, 1889; objections 
made December 27th, 1889.’ I do not understand that. That was 
not explained. That is about two months after the date of the 
policy. What is, meant by that is not explained here. Then, 
‘Ordered to be canceled,’ and in pencil marks below that ‘Will 
carry for one year.’ Did they know at that time that this was a 
running policy for three years? Did the company know at this time 
that the policy, on the face of it, ran for three years? Does not this 
memorandum rather indicate that they knewthe policy was running 
for three years, but they finally agreed to let it run for one year? 
Well, now, four months before this fire,—or five months,—when they 
knew that that policy ran for three years, and they would only let it 
stand for one year, was it not their duty to notify the plaintiff that 
they would cancel that policy, because it was issued for three years 
instead of one year, and could they let that stand without any notice 
to him until after the fire occurred, he relying upon this policy, 
taking out no other policy, and they holding back, not even cancel- 
ling it at the expiration of the year, not attempting to cancel it until 
after the fire? I say it throws light upon the question whether this 
company did not know that this was a policy for three years, and 
never undertook to cancel it until after the fire occurred. If there 
was a mistake, they had a right to cancel it; and it was their duty, 
of course, to cancel it as soon as they discovered a mistake. But if 
_they found out there was a mistake in this policy, and they did not 
cancel it, and let it run on for five months, until after the fire oc- 
curred, it would be manifestly unjust to the plaintiff then to attempt 
to cancel it or to deny their liability on that point. If you are 
clearly and fully satisfied that there was a mistake in this policy in 
making it three years instead of one, and that the plaintiff knew, or 
at least had good ground for believing, there was a mistake in it, 
he cannot recover at all. But unless you are satified that there was 
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a mistake, and that the plaintiff knew it, or had good ground for be- - 
lieving it, then the plaintiff is entitled to recover.” 


Sam’t J. Granam, for Appellant. 
Joun C. Haymaxer, for Appellee. 
Per Curram. 

We must treat this case as it was treated at the trial below. The 
court submitted to the jury the only question raised by the plead- 
ings, viz.: Was the policy in suit issued originally for one or three 
years, and was there any mistake in the issuing of it, known at the 
time by the assured? This question of fact was fairly submitted to 
the jury, who found in favor of the plaintiff. Judgment affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


STRUNK 
v8. 


FIREMEN’S INS. CO., or Cuicaco.* 


The policy provided that it should be void in case of vacancy, without im- 
mediate notice and consent indorsed. 

Held, That notice within a reasonable time kept the policy in force until 
consent was refused. 

The agent who secured the insurance was requested to notify the company of 
the vacancy, and did so, but the company refused consent at once. 
The fire occurred just before the permit was refused. The agent did not 
inform the insured that his agency had terminated. 

Held, That an instruction that the agent still represented the company as to 
the insured, because the latter was not notified of the termination, was 
harmless error. 


W. W. Warson & Henry J. Korz, for Appellant. 
Cuartes B. Srapies, Appellee. 
Fett, J. 
The policy of insurance issued by the defendant contained a pro- 
vision relieving it from liability for loss:— 
If the premises hereby insured become vacated by the removal of the owner 


or occupant without immediate notice to the company and consent indorsed 
thereon. 


The house insured was occupied by a tenant, who moved out on 
the 4th of April. On the same day the plaintiff requested her 
husband to go to Stroudsburg, thirteen miles distant, and give 
“*Decision rendered, March 19,1894. 2°02 ° | 
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- notice of the vacation of the house to R. M. Jacoby, whom she sup- 
posed to be the agent of the company, and ask him to obtain 
the consent of the company. Her husband complied with her re- 
quest on the 6th. Mr. Jacoby had, until amonth previous, been the 
agent of the company, and had placed the insurance. He did not 
notify the plaintiffs husband that he no longer represented the 
company, but agreed to give the necessary notice and obtain the 
consent desired. On the 7th he called on Mr. Bell, an insurance 
agent, who had business relations with the state agent of the com- 
pany, who lived at Philadelphia, and requested him to notify them. 
Mr. Bell, on the 8th, wrote as desired, and his letter was received on 
the 9th. The agent at Philadelphia at once replied, refusing a per- 
mit. On the 8th the house was destroyed by fire. : 

The sixth assignment of error raises the question of the right of re- 
covery under the terms of the policy after the house became vacant, 
and the disposition of it is conclusive of the case. The learned 
judge, in the course of his charge, said: “ Vacancy did not, ipso 
facto, avoid the policy by its terms; vacancy without immediate 
notice to the company and consent thereon did. The giving of 
notice was the duty of the insured; the giving of consent,.and the 
indorsing of it on the policy, were optional with the company.” The 
jury was instructed thatimmediate notice in the policy meant notice 
within a reasonable time, and that, after vacancy followed by notice 
in a reasonable time, the policy remained in force until consent was 
refused by the insurer. We see no error in this instruction. Con- 
ditions involving forfeiture and exemption from liability should be 
strictly construed against the insurer; but the most liberal construc- 
tion would not relieve the defendant in this case. The evident and 
only reasonable construction of the clause in question is that given 
by the learned trial judge. In case the premises became vacant, 
immediate notice was to be given, and it was then optional with the 
insurance company to continue or cancel the policy. The fact of 
vacancy did not work a forfeiture of the policy, but it imposed upon 
the insured the duty of notice, and gave to the insurer the right of 
cancellation. There would be no reason for notice and consent if 
the policy were already void. Immediate notice must be construed 
to mean notice within a reasonable time, in view of the circum- 
stances and positions of the parties. What would be reasonable 
time when the parties live in the same city or town, or have means 
of ready communication, might be very unreasonable if applied to 
the parties to this suit, one of whom lived on a farm six miles from 

‘a post office, twelve miles from a railroad, and thirteen miles from 
the town in which the agent of the company who had placed the 
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insurance, and to whom she would naturally look for information, 
resided. 

The fourth assignment of error is to the instruction that although 
Mr. Jacoby’s agency had terminated, yet, so far as concerned the 
plaintiff, he was still the agent of the company, for the reason that 
she had not been notified of the changed relation. The thirteenth 
assignment is to the same effect. This was not an accurate state- 
ment of the law, and, if it were apparent that it might have led the 
jury to a wrong conclusion, we should feel obliged to send the case 
back for retrial. This error, however, does not seem to be fatal. 
Jacoby was not, on April 6th, the agent of the company, and the 
plaintiff, in her dealings with him, took all risks upon that point, 
but he became her representative for the purpose of transmitting 
notice, and, acting for her, he set in motion the agencies which re- 
sulted in notice to the insurer on the 9th. What he did was prop- 
erly in evidence as showing how notice was sent, and also as showing 
good faith and diligent effort on the part of the plaintiff. 

The only remaimng assignment of error that requires notice is the 
seventeenth, which relates to the overruling of an objection to the 
offer by the plaintiff of proofs of loss; and the sufficient answer to 
this is that they were offered and admitted for a proper purpose, 
and read to the jury without objection made at the time. 

The judgment is affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


WHEELER 
v8. 


REAL ESTATE TITLE INS. & TRUST CO., oF PHILADELPHIA.* 


The policy on a mortgage indemnified against loss through ‘“ defects or un- 
marketableness of the title to the estate or interest insured, or because of 
liens or incumbrances charging the same at the date of this policy.” It 
excepted certain existing pussible defects to title, liens, and incumbrances, 
among which was unmarketability by reason of mechanics’ and municipal 
liens, but actual losses by reason of such liens were insured against. 

Held, That only inchoate liens, not yet in actual existence, were insured 
against, and not such as might spring up subsequent to the date of the 
policy. 


Emm Roseysercer and Joun G. Jouyson, for Appellant. 
C. Brerxevey Taytor, fur Appellee. 


*Decision rendered, March 26, 1494. 
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Mircuett, J. 

The policy was upon a mortgage, and the covenant in it was to 
indemnify the holder against 

Allloss * * * by reason of defects or unmarketableness of the title to 
the estate or interest insured, * * * or because of liens or incumbrances 
charging the same at the date of this policy. 

A building was then in process of erection on the mortgaged 
premises, and is so set forth in the policy. While it was in progress, 
and for six months afterwards, the possibility of the filing of me- 
chanics’ liens, which would relate back to the commencement of the 
building, and thus antedate the mortgage, created a two-fold danger: 
First, it was a defect in the title which might make it unmarketable 
as a first incumbrance, and if the holder was compelled to sell it, he 
could only do so at a loss; and, secondly, in case of a sale of the 
property, the mechanics’ liens would have priority in the distribu- 
tion of the proceeds, and the mortgage might have to bear a de- 
ficiency. The covenant already quoted insured against both these 
losses, but, as the insurer was not willing to undertake the indefinite 
liability of the first, a clause was added, “saving the defects, liens, 
or incumbrances excepted in Schedule B.” This was clearly ze re- 
striction of the liability previously assumed, and was not intended 
to create any new liability of its own. Turning to Schedule B, we 
find that it sets out 

Defects or objections to title, and liens, charges, and incumbrances there- 
on, which do or may now exist, and against which the company does not 
agree to insure; 
and, first, “ unmarketability by reason of the possibility of mechan- 
ics’ and municipal liens is excepted from insurance. Possibility of 
liens, to affect marketability, must, of course, be a present possi- 
bility. A future possibility of liens can never be escaped in any 
case, and therefore cannot make a title unmarketable. But “actual 
losses by reason of such liens * * * are insured against,” and 
“such liens” are those already referred to, those having a present 
possibility. The meaning of this language does not admit of doubt. 
The main covenant includes several classes of liabilities. Schedule 
B excepts one class—unmarketability by reason of possibility of 
liens,—but, by an exception to the exception, prevents the exclusion 
of actual losses by such liens; that is, should a mechanics’ lien inter- 
vene, the insurer will not indemnify for the loss from the unmarket- 
ability of the mortgage thereby caused, but will make good any 
actual loss, such as the deficiency of the fund to satisfy the mort- 
gage after payment of the lien. The general intent and effect of the 
whole policy were to insure the mortgage as a valid security both as 
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to title and incumbrances. As to title, all defects were included ex- 
cept the one of unmarketability by reason of possibility of liens. 
As to liens or incumbrances, only those were included which come 
under either—First, the main covenant (those actually charging the 
property at the date of the policy); or, secondly, under Schedule B, 
mechanics’ or municipal claims “ which do or may now exist” at the 
same date, to wit, inchoate mechanics’ liens, which, though not yet 
in actual existence, may, within six months of the completion of the 
building, spring up, and acquire an existence as of a date prior to 
the policy. Not until, by the lapse of time, the danger of such liens 
should be passed, would the mortgage be secure as a first incum- 
brance. Before so secure, there was the danger not only of me- 
chanics, but also of municipal, liens intervening. The latter were, 
therefore, classed with the former, and actual loss by reason of either 
was insured against. But there is no covenant or language indi- 
cating any intent to go beyond that limit of time, and to assume a 
general liability to indemnity against possible future incumbrances, 
municipal or other. The policy was executed in 1888. The municipal 
work for which the claims in question were filed was not done till 1891. 
Such claims were neithera charge on the property at the date of the 
policy, nor became so within the period provided for in Schedule B. 
They were not within the policy at all, and created no cause of action 
under it. Judgment reversed. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


GuARANTY—EMBEZZLEMENT. 


In the Court of Queens Bench of the Province of Quebec, in the 
case of London Guarantee and Accident Co. vs. Hochelaga Bank, 
decided March 25, 1894, the cashier of a bank took notes of the 
bank, with which he had been intrusted, home with him to sign, but 
brought them back and subsequently replaced some of the notes 
in the bundles with those of smaller denominations, thus defrauding 
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the bank. It was held that there was no negligence on the part of 
the bank in intrusting him with the notes, and the loss was due to 
“fraud and dishonesty amounting to embezzlement” within the mean- 
ing of a guaranty policy. It wasalso held that the acts of the cashier 
in causing his checks to be certified by the bookkeeper when he 
had no funds, some of which were afterwards used, although not 
technically embezzlement, was “fraud and dishonesty amounting to 
embezzlement,” within the policy. 


Warver or Proors or Loss py Apsusrer. 

In the case of Fritz vs. Quaker City Mutual Fire Insurance Com- 
pany, the Supreme Court of Pennsylvania, on Feb. 20, 1893, decided 
that where a company, after verbal notice of loss, appointed an ad- 
juster, who made a written report of the loss, signed and sworn to 
by insured, after the expiration of the 30 days within which proofs 
were required, but as soon as the circumstances would allow, which 
were retained without objection, a finding of waiver of the 30 days’ 
limitation was justified. 


Notice or Accrpent. 

In the case of Heywood vs. Maine Mutual Accident Association, 
decided by the Supreme Judicial Court of Maine, Jan. 27, 1893, the 
following official syllabus was furnished by the court: “ An accident 
policy of insurance, stipulating that failure to notify the company 
of an injury for the space of 10 days after it is received shall bar all 
claim under the policy, is valid; and, when such stipulation has 
neither been complied with nor waived, the assured cannot recover 
upon the policy.” . 


ALLEGATION OF ARBITRATION BY BENEVOLENT SOCIETY. 


In the case of Robinson vs. Templar Lodge of Odd Fellows, in 
the Supreme Court of Calfornia, decided Dec. 20, 1892, it was held 
that an allegation that various appellate tribunals existed within the 
order, whose jurisdiction was invoked, and a claim for sick benefits 
litigated before them and refused, was an allegation of a submission 
to arbitration whose finding in the absence of fraud or mistake was 
binding. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


LACLEDE FIRE-BRICK MANUF’G CO. 
v8. 


HARTFORD STEAM BOILER INSPECTION & INS. CO.* 


The policy insured seven specified boilers. Afterwards two boilers were 
added, and the company’s inspector, who inspected them at request of 
insured, told him then, and in several subsequent conversations, that the 
policy covered the additional boilers ; that there was no greater risk than 
before, since only part of the boilers were to be continuously used ; and 
that the policy applied to any seven boilers in use. 


Held, That these statements by an inspector after the issue of the policy did 
not modify its terms to include the additional boilers. 


J. E. McKeteuan (B. D. Lee, J. P. Ellis, and H. S. Priest on the 
brief), for Plaintiff in Error. 

Leo Rassieur (Benjamin Schnurmacher on the brief), for Defendant 
in Error. 

Sanporn, C. J. 

At the close of the plaintiff's evidence, the circuit court directed 
the jury to return a verdict for the defendant. This writ of error 
is sued out to reverse the judgment upon this verdict. There was 
but one question of fact in the case, and that was whether or not a 
policy of insurance which, confessedly, prior to that date, did not 
cover the boiler which exploded, was so modified February 24, 1892, 
by a verbal agreement, that it did cover it on March 21, 1892, when 
it exploded. 

The Laclede Fire-Brick Manufacturing Company, the plaintiff in 
error, was a corporation engaged in manufacturing fire brick at 
Cheltenham, in St. Louis. In Muay, 1891, it had seven steam boilers, 
and no more, on its premises. It made a written application to the 
Hartford Steam Boiler Inspection & Insurance Company, the de- 
fendant in error, a corporation engaged in the business of insurance, 
to insure these seven boilers against explosion; and on May 8, 1891, 
the defendant issued to the plaintiff its policy upon the seven speci- 
fied boilers, insuring each of them, in the sum of $30,000, for three 
years, against explosion, provided the pressure of steam did not 
exceed 100 pounds per square inch on six of the boilers nor 35 
pounds per square inch on the seventh, when the explosion should 


* Decision rendered, Jan. 29, 1894. 
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occur. The defendant was a Connecticut corporation. The policy 
provided that it should not bind the defendant unlessit was counter- 
signed by C. C. Gardner, its general agent, and it was so counter- 
signed. The plaintiff alleged in its petition that on February 24, 
1892, this policy was modified by the agreement of the defendant 
so that, without the payment of any additional premium, it there- 
after covered nine boilers of the plaintiff, whenever only seven were 
exposed to the pressure of steam, and that on that day the defend- 
ant caused the two additional boilers to be inspected, and reported 
them sound. The defendant. by its answer, denied the agreement 
of modification, and alleged that the plaintiff applied to it for such 
a modification and it caused the boilers to be inspected, and found 
that the attachments were not completed, and the boiiers were not 
sound, and declined to insure them until the defects were remedied 
and the attachments made. 

In the conduct of its business, the defendant caused the boilers it 
insured to be inspected and tested before taking risks upon them, 
and every few months during the continuance of the risks. The 
men it employed to make these tests were called “inspectors.” On 
February 24, 1892, Mr. Eickhoff, one of the defendant’s inspectors, 
tested the boiler which exploded, at the request of the plaintiff, and 
told the plaintiff's engineer that it was sound; but it was not then 
inclosed, nor were the attachments to it made, and it was not sub- 
jected to steam pressure until March 19, 1892. There was no testi- 
mony that the general agent or any officer of the defendant made, 
or was informed of, any modification of the policy; but the agree- 
ment concerning it was claimed to have been made with the in- 
spector Hickhoff, and is based on the following testimony: Mr. 
Green, the president of the plaintiff, testified: That Mr. Eickhoff 
was one of the defendant’s inspectors. That he first met him at 
some time while the plaintiff was insured by the defendant in the 
sum of $10,000 by a former policy. That, at some time subsequent 
to this first meeting, Mr. Eickhoff told him that he could not afford 
to inspect the plaintiff's boilers every few months for the money 
he was getting for it, and suggested that the plaintiff raise its in- 
surance to $30,000, and he replied: “All right. Go ahead, and 
make it thirty thousand dollars.” That at that time he told Mr. 
Eickhoff that he might put in additional boilers, and that, if so, 
they would be auxiliaries or duplicates; that the risk would be no 
greater; that six boilers would be running for two weeks, and seven 
for the next two weeks, and the rest would be idle, and Mr. Eickhoff 
said, “ All right,” the insurance by the policy would certainly cover 
this risk, as it was less every two weeks, and no greater at any one 
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time. That he supposes they talked this a dozen times. He testi- 
fies that, after this talk, Mr. Eickhoff either brought to him, or left 
on his desk, the written application for the policy on the seven 
specified boilers then on his premises; that this application was 
not filled out by any one connected with the plaintiff; that he signed 
the application for the plaintiff, as president, and delivered it to 
Mr. Eickhoff, who took it away, and brought back, and delivered 
to him the policy of May 8,1891; that he never had any conversation 
with any agent or officer of the defendant, except Mr. Eickhoff, .xre- 
garding his insurance, until after the explosion. He testifies that 
he was the president of the Helmbacher Steam Forge Company, 
* which operated a rolling mill, and was not insured by the defendant; 
that shortly after the policy was issued he bought the two additional 
boilers, one of which subsequently exploded, for that company; 
that he did not then intend to have them insured, but intended to 
use them at the rolling mill; that before buying them he asked Mr. 
Eickhoff, as his friend, to inspect them for him, so that he might 
know whether or not they were a good purchase, and he did so, and 
reported them sound; that about six months later he asked him to 
inspect them for him again, and he did so, and reported that they 
needed some little repairs which he caused to be made; that he 
then bought them for the plaintiff, and took them to Cheltenham, 
and put them up, and that when the brick walls were up about four 
feet he sent for an inspector; that Mr. Eickhoff responded to the 
call, and he asked him to inspect them again, and have the city in- 
spector test them, and “he says to me: ‘You telephone to your 
engineer to let the water out of the boiler. Our inspection is good 
enough. I will go out this afternoon and tell him so,’ which he did. 
During this conversation I asked him if he considered those boilers 
insured, and he says ‘I do.’ I says, ‘ Will you attend to this business 
forme?’ * * * Hesays: ‘Iwill. It is all right. Go ahead.’ 
He told me the boilers were insured, and they were in good shape; 
to ‘go ahead and put them walls up. The boilers are all right.’ ” 
He testifies that this was all the talk there was about insuring these 
boilers at the time they were put up; that this was at the continu- 
ance of a six months’ talk; that he and Eickhoff had had a dozen 
conversations about it; and that Eickhoff may have said the insur- 
ance would cover these boilers three or four times before that. 
George R. Blackford, the secretary of the plaintiff, testified that Mr. 
Eickhoff solicited Mr. Green to take the policy, and that, when the 
question of insuring the two additional boilers came up, he “ said 
that the boilers would be insured under that policy;” that the sec- 
ond day after the explosion he went with Mr. Green to see Mr. 
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Gardner, the general agent of the company; that Mr. Gardner said 
that the boilers were not insured under that policy, and “Mr. Green 
then told him that it was his understanding with Mr. Eickhoff that 
the boilers were insured under that policy;” that at this interview 
Mr. Gardner stated that the boilers were inspected February 24, 
1892; that they were not then complete, and imperfections were 
pointed out, so that they were not in condition to be passed; that 
he showed them a copy of an inspection report of that date in the 
book of inspectors’ reports, and said that a copy of that report had 
been sent to the plaintiff, and that he would send it another copy; 
that the next day the plaintiff received a copy of such a report,which 
bears date March 24, 1892, has the words “Take notice,” “Repairs 
ordered,” on one side of it, and states that the boilers are defective, 
dangerous and incomplete; and that the plaintiff never received any 
copy of such a report before that day, and had never asked for any 
inspection after the attachments of the boilers were completed. 
Judges of the Federal courts are not required to submit a case to 
a jury merely because there is some evidence in support of the case 
of the party who has the burden of proof, but it is their duty to in- 
struct the jury to return a verdict against the party in any case in 
which they would be compelled to set aside a verdict in his favor, 
if rendered: Commissioners vs. Clark, 94 U. S., 278, 284, and cases 
cited; Gowen vs. Harley, 6 C. C. A., 190, and cases cited. Was this 
evidence of such a character that it would warrant a jury in finding 
a verdict in favor of the plaintiff? This question must be deter- 
mined by a consideration of the conversation of February 24, 1892, 
in the light of the surrounding circumstances. Unless that talk 
constituted a contract of modification of the policy, it was never 
modified. There is nothing in the evidence regarding the inspection 
of the boilers and the report of Eickhoff on that day, or the action of 
the defendant upon his report, that even approaches proof of a con- 
tract. It appears that, in the course of its business, the defendant 
caused boilers to be inspected before it insured them, to see whether 
or not it was wise to do so, as well as after they were insured, to see 
whether or not it.was safe to continue its insurance; so that the 
fact that they were inspected tends as strongly to show that they 
were not insured, but an application to insure them had been made, 
as it does to show that their insurance had been effected. Nor does 
the fact that, on this inspection, Eickhoff reported to the plaintiff or 
to the defendant, that the boilers were sound or unsound tend to es- 
tablish any contract or modification of the policy, because he would 
have made one report or the other, whether such a contract had 
been consummated or not. His report to one or both parties that 
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they were sound and safe to insure could not modify the policy of 
insurance, or make a contract of insurance, and certainly his report 
that they were unsound could not. Nor could the act of the defend- 
ant in sending, or failing to send, a copy of this report to the plain- 
tiff, make such a contract, or prove that it had or had not been 
made. Hence, we are relegated to a consideration of the conversa- 
tion of February 24, 1892, to determine whether or not there was any 
contract of modification or of insurance made subsequent to the date 
of the policy. Before considering the effect of this conversation, it 
is well to note the character of the contract the plaintiff seeks to 
base upon it. Mr. Green testifies that, in the talk before he signed 
his application tor the policy, he told Mr. Eickhoff, and the latter ad- 
mitted, that if nine boilers were so used, that only seven were ex- 
posed to the steam pressure for two weeks, and then the two idle 
ones and four of those if use before were exposed to the same pres- 
sure for two weeks, and so on alternately, the risk of explosion would 
be no greater from the nine thus used than it would be from seven 
boilers constantly in use. This was a demonstrable mistake. The 
risk of the explosion of steam boilers is varied far mere by the num- 
ber of square inches exposed to the pressure than by the length of 
time the pressure continues. There is by no means twice as much 
risk that a boiler will explode in two hours, days, or weeks, under 
a pressure of a hundred pounds of steam, as there is that it will ex- 
plode in one hour, day,or week. If it can withstand the pressure for 
any appreciable time, the risk that it will explode, under proper 
care, for many years, is comparatively light. But the risk that one 
of two boilers of equal size and strength will explode under a given 
pressure in a given time is twice as great as that either one will 
explode. because there are twice as many square inches of surface 
exposed to the pressure, and each inch must be able to resist it. 
This risk of explosion is analogous to the risk of the breakage of an 
iron chain sustaining «a heavy weight. That risk increases in propor- 
tion to the number of links in the chain, because every link must 
sustain the weight, while it is but slightly affected by length of 
time, short of that which would produce crystallization or stratitica- 
tion of the iron, keeause, if the chain will stand the strain one 
moment, it will do so indefinitely. If these boilers were able to 
stand the 100 pounds pressure to the square inch specified in the 
policy for one week, the risk during the three years named in the 
policy would be but slightly, if at all, diminished by permitting them 
to be idle two-ninths of the time, while the risk of explosion from 
nine boilers of equal strength would be two-sevenths greater than 
that from seven. The fact that one of these additional boilers did 
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explode the first day it was exposed to full steam pressure shows 
that the risk of explosion from the exposure of additional surface 
to the pressure was far greater than that of continuing the pressure 
on the surface that had been exposed for months. It tollows that 
the contract of modification, if made, insured the plaintiff in the sum 
of $30,000, for two years and three months, against the explosion of 
two old boilers, before their gauges were attached or their connec- 
tions made, and several weeks before they were putin use. So radi- 
cal a change in this contract ought not to be inferred, so burden- 
some a liability ought not to be imposed on this defendant, unless 
there is substantial evidence that at least the minds of Eickhoff and 
Green met upon and agreed to it. 

Turning now to the conversation of February 24, 1892, between 
these two men, and bearing in mind their previous conversations, 
the condition of their minds, and the circumstances surrounding 
them. let us see what the evidence is that they agreed that the policy 
should be thus modified. They started, in their negotiation for the 
original policy, and still continued, in the erroneous belief that it 
made no difference in the risk whether seven boilers, in use all the 
time during the term of the policy, or nine boilers, each of which was 
in use seven-ninths of the time, were insured under the policy; 
heuce, they both supposed that the modification pleaded by the 
plaintiff was immaterial to the defendant. Not only this, but be- 
fore the policy was issued, at least a dozen times, Eickhoff had de- 
clared to Green that the policy on the seven boilers would cover all 
the additional boilers he might acquire after the date of the policy, 
if but seven were used at a time. After the policy was issued, Green 
says, Eickhoff continued to talk with him about it; that he talked 
about it a dozen times; that he may have said three or four times 
before the conversation of February 24th that the insurance would 
cover the two additional boilers; and that the talk of February 24th 
was at the continuance of these conversations. Is it not plain, from 
this testimony, that both these men were of the opinion that the 
policy, as it was, covered the two additional boilers, without aay 
modification? It seems so to us, and the subsequent conversations 
and acts of these men confirm this view. February 24, 1892, Green 
sent, not for Eickhoff, perticularly, but for some inspector, not to 
insure his boilers, but to inspect them so that they would pass the 
city inspection. Eickhoff happened to be the inspector who re- 
sponded to the call. Green immediately requested him not to in- 
sure these boilers, but to inspect them, and have the city inspector 
test thém. A long conversation followed about the method of 
inspection, about emptying the boilers, which were then full of water, 
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and the necessity of calling the city inspector, which resulted in 
Kickhoff’s agreeing to make the inspection for himself and the city 
also. The only reference to the insurance is this entire conversation, 
according to Green, was that he asked Eickhoff if he considered the 
boilers insured, and he said he did. Green then asked him if he 
would attend to this business for him, and he said he would; that it 
was allright; that the boilers were insured, and were in good shape. 
The “ business ” that Eickkoff agreed to attend to—the “ business ” 
that Green sent for some inspector to attend to—was the inspection 
and testing of these boilers, and not their insurance. The statement 
of Eickhoff that he considered them insured, that they were insured, 
was but a repetition of the opinion he had always expressed,—that 
the policy on the seven boilers insured all the boilers the plaintiff 
could acquire, if only seven were used at atime. That this is the 
true construction of this talk is evidenced by the testimony of the 
secretary, Blackford, who said, that what Eickhoff said was “ that 
the boilers would be insured under that policy,” and that when, after 
the explosion, the general agent, Gardner, informed him and Mr. 
Green that these additional boilers were not insured by the policy, 
Green replied, not that he and Eickhoff had agreed that the policy 
should be changed so as to insure them, but “ that it was his under- 
standing with Mr. Eickhoff that the boilers were insured under that 
policy.” In this entire record, the only suggestion of any contract 
modifying the policy, or insuring the additional boilers, subsequent 
to the date of the policy, appears in the pleadings, and is attributable 
to the superior knowledge and ingenuity of counsel. The plaintiff 
alleges such a contract. The answer denies it, but admits that an 
application for such a change was made. The evidence discloses 
neither contract of modification nor application for a contract of 
modification. Green and Eickhoff entered upon their negotiations 
under two mistakes,—a mistake of fact, suggested by Green, that the 
risk of explosion from nine boilers in use seven-ninths of the time 
for three years was not greater than the risk of explosion of seven 
boilers constantly in use for that term; the other, a mistake of law, 
based on the opinion of Eickhoff that a policy insuring seven speci- 
fied boilers would cover all the additional boilers the assured might 
acquire subsequent to its date, if he exposed but seven to steam 
pressure at atime. Laboring under these mistakes, Eickhoff gave 
it as his opinion, after the policy issued as before, that it covered 
the additional boilers the plaintiff acquired, and that he considered 
them insured by that policy. Green accepted that construction. 
In their view, it would have been a futile act to modify or change 
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the policy, because they thought it was itself sufficient to accomplish 
their purpose. 

It is true that a written contract may be modified by a subsequent 
oral agreement, and that a contract of insurance may be made by 
parol. But it is nevertheless true that the contract here in question 
was one of considerable magnitude,—one involving $30,000; that 
the customary method of modifying policies of insurance and of 
making contracts of insurance for long terms is by written agree- 
ments, and that, in most cases where oral contracts of insurance are 
made, they are initial temporary contracts, to continue only until 
they can be embodied in a policy; and that the method pursued by 
the defendant when this policy was issued was to issue a written 
policy upon a written application. The fact that this talk was 
twenty-six days before the explosion, that no steps had been taken 
by either party meanwhile to put any contract of modification or of 
insurance in writing, and no demand had been made by the plain- 
tiff for any such evidence of its contract, strongly indicates that no 
such contract was ever made. In Head vs. Insurance Co. (2 Cranch, 
127, 168), Chief Justice Marshall, in delivering the opinion of the 
supreme court, said :— 

“A contract varying a policy is as much an instrument as the 
policy itself, and therefore can only be executed in the manner 
prescribed by law. The force of the policy might, indeed, have 
been terminated by actually canceling it; but a contract to cancel 
it is as solemn an act as a contract to make it, and, to become the 
act of the company, must be executed according to the forms in 
which, by law, they are enabled to act.” 

In Farley vs. Hill (14 Sup. Ct., 186), the supreme court declared 
the positive testimony of two witnesses to the existence of an oral 
agreement that but one witness denied, insufficient evidence to 
prove it, in view of the inherent improbability that such a contract 
would exist without some written evidence of it. 

In our opinion, the plaintiff’s evidence in this case was not only 
insufficient to establish the important agreement of modification of 
the policy or of insurance of the additional boilers he alleges, but, in 
the absence of the admission of the application in the answer, it fails 
to show that, after the issuance of the original policy, either Green 
or Eickhoff ever contemplated, or suggested to each other, the 
making of any such agreement. This conclusion disposes of this 
case, for it is conceded, and is too well settled to warrant more than 
the statement of the proposition, that the opinion Eickhoff expressed, 
or, if itcould be so called, the “ promise ” he made, before the policy 
issued, that it would cover all after-acquired boilers, while but. 
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seven were in use, was merged in the writien contract evidenced by 
the policy, and was not available to the plaintiff in this action either 
as a representation, an agreement, or an estoppel: Insurance Co. 
vs. Mowry, 96 U. S., 544, 547, 549; Hudson Canal Co. vs. Pennsyl- 
vania Coal Co., 8 Wall., 276, 290; Insurance Co. vs. Lyman, 15 Wall., 
664; Thompson vs. Insurance Co., 104 U. S., 252; Pearson vs. 
Carson, 69 Mo., 550; Tracy vs. Iron-Works Co., 104 Mo., 193; Insur- 
ance Co. vs. Neiberger, 74 Mo., 167; Lewis vs. Insurance Co. 39 
Conn., 100. 

There is another reason why the judgment below should be 
affirmed, and that is that there is no sufficient evidence in this record 
that the inspector had authority from the defendant to modify the 
policy, or to make a supplemental contract of insurance in its behalf, 
to warrant a verdict against it. To maintain the negative of this 
proposition, the authorities in support of the following propositions 
are cited: Where an insurance compary defends against a loss on 
the ground that the policy is forfeited by a false representation in 
the application of the insured, it is in some cases an answer to this 
defense, in the absence of fraud, that the insured told the agent who 
solicited the insurance the truth, and the agent wrote the falsehood 
into the application himself. In such cases the false stftemeat be- 
comes the statement of the company, and not of the insured: Insur- 
ance Co. vs. Wilkinson, 13 Wall., 222, 225; Insurance Co. vs. Baker, 
94 U. S., 610; Insurance Co. vs. Mahone, 21 Wall., 152; Insurance 
Co. vs. Chamberlain, 132 U. S., 304, 312; Insurance Co. vs. Snowden, 
58 Fed., 342; Kausal vs. Association, 31 Minn., 17-21; Deitz vs. In- 
surance Co., 31 W. Va., 851. An agent who is authorized to agree 
on terms of insurance may make a preliminary oral contract that the 
insurance to be evidenced by a policy sball commence from the date 
of the verbal contract: Insurance Co. vs. Colt, 20 Wall., 560, 568; 
Insurance Co. vs. Shaw, 94 U. S., 574; Eames vs. Insurance Co., Id. 
621; City of Davenport vs. Peoria M. & F. Ins. Co., 17 Iowa, 276; 
Audubon vs. Insurance Co., 27 N. Y., 216; Fish vs. Cottenet, 44 
N. Y., 538; Angell vs. Insurance Co., 59 N. Y., 171. A corporation 
that holds one out as its agent in a particular business is bound by 
his acts within the scope of his apparent authority,.although his 
real authority may be more limited, unless notice of the limitations 
is brought home to the party affected by his acts: Insurance Co. vs. 
McCain, 96 U. S., 84; Griggs vs. Selden, 58 Vt., 561; Walsh vs. In- 
surance Co., 73 N. Y., 5. These propositions and authorities, how- 
ever, do not rule this case. There is no attempt here to avoid the 
policy, and no question of false representation or deseription in it, 
or in the application on which it is based. Both plaintiff and 
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defendant admit and count upon the existence and validity of the 
original policy. It goes without saying that the fact that an agent 
assumed to do an act is no evidence of his authority to do it, where 
that authority is questioned: Lohnes vs. Insurance Co., 121 Mass., 
439, 441; Bush vs. Insurance Co., 63 N. Y., 531. This case is barren 
of evidence that Mr. Eickhoff ever had any real authority from the 
defendant to make or modify contracts of insurance on its behalf. It 
does appear that he was not the general agent of the company at 
St. Louis empowered to fill out and countersign policies, and that 
one Gardner was. It does appear that his title was not “insurance 
agent,” but “inspector,” and that his general business was inspect- 
ing and testing boilers. There is no evidence that he ever made, or 
agreed on the terms of, or solicited, any contract of insurance for the 
defendant, except the policy in question; so that his apparent 
authority to make and modify contracts of insurance for the de- 
fendant rests entirely upon hisacts at the time of the issuance of that 
policy. What authority did he appear to have, from that transaction ? 
He solicited the plaintiff to take $30,000 insurance from the defend- 
ant. He told the plaintiff that this insurance would cover the seven 
boilers it then had, and all the boilers it ever acquired, if it used but 
seven at atime. If this statement was, as we believe,-his opinion 
of the legal effect of a policy on seven boilers, it certainly could not 
establish his authority to construe the contracts of the defendant. 
If it was, as plaintiff claims, a promise, it was repudiated by the 
issuance of the policy. When he solicited the policy, Eickhoff did 
not make, or assume to make, any oral contract of insurance for the 
defendant. He did not agree, or assume to agree, that the term of 
insurance should commence from the time of that conversation. So 
far as the evidence discloses, he went away without any discussion of, 
or agreement concerning, the time when the insurance should com- 
mence, the length of the term, the amount of the premium, or any of 
the other terms that were finally embodied in the policy, with the 
single exception of the amount. He subsequently brought to the 
plaintiff a written application for $30,000 insurance on the seven 
boilers only. There isno evidence that he filled out that application. 
The evidence is that the plaintiff did not, and there it stops. The 
plaintiff signed it. Eickhoff carried it away, and brought back the 
policy signed by the officers and the general agent of the defendant 
at St. Louis, but Eickhoff’s name does not appear on it. That policy 
did not insure the plaintiff against the explosion of boilers acquired 
subsequent to its date, if but seven were in operation; and if Eick- 
hoff’s statement was a promise, and not an opinion, the policy was 
in itself a repudiation of the talk of Eickhoff, and a notice to the 
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plaintiff that the defendant did not recognize his authority to make 
terms of insurance. Not only this, but the fact that no policy issued 
on the oral application of the plaintiff to Eickhoff, but a written ap- 
plication signed by the plaintiff, containing different terms from those 
named in the oral negotiations, was required, before the company 
would act at all, was complete notice and conclusive proof that the 
defendant not only did not hold him out as having authority to make 
contracts for it, but did not even recognize his authority to receive 
oral applications for insurance, on which it would act.- This was 
all the evidence that this inspector had any apparent authority even 
to make or modify contracts of insurance on behalf of the defendant, 
and it was insufficient: Insurance Co. vs. Mowry, 96 U. S., 544; 
Morse vs. Insurance Co., 21 Minn., 407; Healey vs. Insurance Co., 5 
Nev., 268, 274; Lohnes vs. Insurance Co., 121 Mass., 439, 441. In 
Insurance Co. vs. Mowry, supra, Mr. Justice Field, in delivering the 
opinion of the supreme court, said of 2 general agent of the insur- 
ance company, who had authority to take applications, countersign 
policies, and collect premiums :— 

“ There is nothing in the record which shows that the agent was 
invested with authority to make an insurance for the company. In 
representing himself as an agent, he only solicited an application by 
the assured to the company for a policy. That instrument was to 
be drawn and issued by the company, and it shows on its face that 
the authority to the agent was limited to countersigning it before 
delivery, and to receiving the premiums.” 

In Morse vs. Insurance Co., supra, an action was brought on an 
oral contract made by a soliciting agent at the time he obtained a 
written application to the effect that the insurance should commence 
immediately, and a policy should be subsequently issued. The evi- 
dence was that the year before the agent had obtained a like appli- 
cation from the plaintiff, and made a like agreement, and the com- 
pany had issued a policy for a term commencing at the date when 
the application was obtained, but there was no evidence that the 
company was notified of the agreement made by the agent. The 
plaintiff had a verdict, and the Supreme Court of Minnesota set it 
aside on the ground that the evidence of the agent’s authority was 
insufficient to warrant it. 

How much stronger the evidence of the apparent authority of 
these agents to make insurance contracts was, than is the evidence 
in this case of the authority of this inspector, appears from what has 
already been said. Moreover, there is no evidence in this case that 
Eickhoff was the clerk or general representative of the general agent, 
in conducting his insurance.business. The utmost stretch of his 
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apparent authority reaches no further than to make him the occa- 
sional agent of the general agent to solicit an application, deliver it 
to him, and carry back the policy. The functions of such an agent 
cease with the delivery of the policy. From an apparent authority 
so limited, no authority to substract from, add to, or modify the 
written contract of the insurance company can be inferred: Healey 
vs. Insurance Co., 5 Nev., 268, 273; Putnam Tool Co. vs. Fitchburg 
Mut. Fire Ins. Co., 145 Mass., 265, 269; Kyte vs. Assurance Co., 144 
Mass., 43, 46; Lohnes vs. Insurance Co., supra; Tate vs. Insurance 
Co., 13 Gray, 79, 82; Wilson vs. Insurance Co., 14 N. Y., 418; Hoff- 
man vs. Insurance Co., 32 N. Y., 409: Walton vs. Insurance Co., 116 
N. Y., 317, 322, 324; Mitchell vs. Insurance Co., 51 Pa. St., 402, 411. 
The judgment below is affirmed, with costs. 


Tuayer, D. J. 

I concur in the order affirming the judgment of the circuit court 
on the ground first stated in the foregoing opinion, but would not 
be understood as expressing any opinion with reference to the fur- 
ther ruling that there was no evidence tending to show that the in- 
spector had authority to modify the original contract of insurance. 


Catpwe Lt, C. J. (dissenting.) 
There was abundant evidence to go to the jury, and from which 
they might rightfully have found, that Eickhoff was an agent of the 
defendant, and clothed with authority to modify or extend the orig- 
inal contract of insurance, and that such contract was in fact made. 
His agency is not denied in the answer, but, by necessary implica- 
tion, admitted. In its answer the defendant says:— 


And defendant states the truth and the fact to be that at some time in the 
month of February, 1893, the plaintiff did apply to the defendant for insur- 
ance upon two additional boilers to the seven boilers mentioned in said pol- 
icy of insurance, and did request the defendant to add said two boilers to 
said seven boilers, and did request defendant to agree that said policy of in- 
surance issued to it in the month of March, 1891, should cover said two addi- 
tional, as well as said original seven, boilers. * * * 


The testimomy shows that all the dealings in reference to this in- 


surance business—those relating to the policy that was issued in ~ 


1891, as well as those relating to the supplementary or ancillary 
agreement for the insurance of the two additional boilers—were had 
between Mr. Green and Mr. Eickhoff. Mr. Green was asked:— 
*Q. Who did you have your dealings with about this matter of 
this application? A. Mr. Eickhoff. Q. Did you see anybody but 
Mr. Eickhoff about it? A. No, sir. Q. Did you ever have any 
[negotiations] with Mr. Gardner at all? A. None at all. Q. Did 
you ever see any other representative of this company, either in 
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taking out this policy or putting in this auxiliary battery of boilers, 
except Eickhoff? A. No,sir. Q. How did you come to ask Eickhoff 
to come and inspect these boilers for you? A. Well, he was doing 
my insurance.” 

There is not a word of testimony to the contrary of this in the 
record, but much more to the same effect. Reading the paragraph 
of the answer I have quoted in the light of this evidence, it is per- 
fectly clear that the application which the answer admits was made 
“to the defendant’”’ to insure the two boilers was the application 
made to its agent Kickhoff, fcr Mr. Green testifies positively that no 
such application was ever made to any one else. But what ought to 
be conclusive on the question of Eickhoff’s agency and authority to 
make the contract, as well as the fact that he did make it, is the cir- 
cumstance that, when the plaintiff's evidence tended strongly to 
establish both these facts, the defendant declined to put either 
Eickhoff or Gardner on the stand to deny them. Whether Mr. 
Eickhoff was an agent of the company to effect insurance, and 
whether he did insure these two boilers, were facts peculiarly within 
the knowledge of himself and Mr. Gardner. It is a well-settled rule 
of evidence that when the proof tends to fix a liability upon a party 
who has it in his power to offer evidence of all the facts as they ex- 
isted, and rebut the inferences which the proof tends to establish, 
and he declines to offer such proof, the jury are at liberty to presume 
that the proof, if produced, instead of rebutting, would support, the 
inferences against him: Railway vs. Ellis, 4 C. C. A., 454. In 
Starkie on Evidence (volume 1, p. 54), it is said:— 

The conduct of the party in omitting to produce that evidence in elucida- 
tion of the subject-matter in dispute which is within his power, and which 
rests peculiarly within his own knowledge, frequently affords occasion for 
presumptions against him, since it raises strong suspicion that such evidence, 
if adduced, would operate to his prejudice. 

This rule is applicable to criminal cases (Com. vs. Webster, 5 
Cush., 295, 316; People vs. McWhorter, 4 Barb., 438), and it is diffi- 
cult to perceive why it should not be applied to an insurance 
company. 

The bill of exceptions shows that the precise ground upon which 
the case was taken from the jury by the circuit court was “that 
there was no evidence to show that Mr. Hickhoff, the defendant’s 
inspector, had any authority from the defendant to change or mod- 
ify the policy of insurance sued on.” The case comes here upon an 
exception to that particular ruling, and that is the only question 
discussed by counsel for plaintiff in error. It is now well settled 
that, when a given state of facts is such that reasonable men may 
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fairly differ upon the question, the determination of the matter is 
for the jury. It is only where it appears that all reasonable men 
would agree that the evidence was insufficient to warrant a verdict 
that the court is justified in withdrawing a case from the jury: Rail- 
way Co. vs. Ives, 144 U.S., 408, 417; Railway Co. vs. Ellis, 4 C. C. 
A., 454. Upon this question of fact, one judge of this court holds 
that the evidence was sufficient to warrant the jury to find a verdict 
for the plaintiff, one that it was not, and one is in too much doubt to 
express an opinion. When thisis the attitude of the appellate court, 
the cause ought, plainly, to be sent back to be tried by that tribunal 
appointed by the constitution to try the facts. 

The remaining question is, did the agent Eickhoff make the aneil- 
lary contract to insure the two boilers? It is well settled that, un- 
less prohibited by statute or other positive regulation, a valid con- 
tract of insurance can be made by parol (Insurance Co. vs. Shaw, 94 
U.S., 574), and that an ancillary agreement, such as was made in 
this case, is binding, without any written memorial of it, and that 
such an agreement is not within the statute of frauds (Insurance 
Co. vs. Colt. 20 Wall. 560). Whether the majority of the court 
mean to be understood as asserting that no such contract was made, 
or that, though made, it was void by reason of a mutual mistake of 
the parties, is not very clear, from the opinion. The supposed mis- 
take, as stated by a majority of the court, consisted in Mr. Green 
and Mr. Eickhoff agreeing “that, if nine boilers were so used that 
only seven were exposed to the steam pressure for two weeks, and 
then the two idle ones and four of those in use before were exposed 
to the same pressure for two weeks, and so on alternately, the risk 
of explosion would be no greater from the nine thus used than it 
would be from seven boilers constantly in use.” As I understand the 
proposition of the majority, it is that the risk of explosion of two 
boilers of equal size and strength, when one is used one week and 
the other the next week, and so on, alternating, through the year, 
is just as great as if both boilers were used at the same time con- 
tinuously through the year. This proposition is original, in this 
case, with the majority of the court. It is not found in the plead- 
ings, was not raised in the court below, and is not alluded to in the 
briefs of counsel. It is not sound. It ignores the wear and tear 
and gradual deterioration and weakening that result from constant 
use. It takes no account of a change in the atmospheric conditions, 
and of the fact that boilers frequently explode from causes which are 
unknown, and cannot be ascertained. It is undoubtedly true that 
the view of the majority of the court on this question never sug- 
gested itself to the minds of Mr. Green and Mr. Eickhoff, although 
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the latter is a skilled boiler inspector. But, if the proposition be 
true, it was a mistake of fact, or rather a want of that scientific 
knowledge possessed by the majority of the court, relating to a mat- 
ter about which both parties had equal opportunities of knowing 
what the fact was; and, there being, confessedly, no fraud on the 
part of either, the validity of the contract is not affected by the 
mistake. The consideration for the ancillary contract was ample. 
Mr. Green set up the boilers, and incurred a large expense which he 
would not have done but for the agreement and assurance of the 
agent Eickhoff that they were insured, and that he might rest easy 
on that subject. The contract for the ancillary insurance was com - 
pleted after the written policy was issued. The written policy bears 
date March 8, 1891, and the supplementary agreement was made in 
February, 1892. The answer admits that “some time in the month 
of February, 1892, the plaintiff did apply to the defendant for in- 
surance upon two additional boilers;” and there was abundant evi- 
dence to go to the jury that such" insurance was effecte¢. When 
Mr. Green called on Mr. Gardner after the loss, the latter did not 
then pretend that Eickhoff did not have authority to make the 
contract, or that the contract was not in fact made, but his claim 
was that ‘‘he didn’t think he was liable for anything that happened 
there, because it wasn’t backed on the back of the policy;” evi- 
dently laboring under the impression that the company was not 
bound by the contract, because it had not been reduced to writing. 
The testimony in this case shows that Mr. Green is a very prudent 
and careful business man, and that he had no thought of putting up 
these boilers without first having them inspected and insured. He 
did everything that a prudent man could do to effect that object. 
He would not purchase the boilers until he knew the defendant would 
insure them, and for that reason he applied to Mr. Eickhoff, the de- 
fendant’s agent and inspector, to inspect them before he purchased 
them. And it was only upon being assured by the defendant’s 
agent that the boilers were sound, and that if he purchased them 
the defendant would insure them, that he concluded the bargain for 
them. When they were set up, and before casing them with brick, 
he had them inspected by the defendant’s agent and inspector, with 
a view to insuring them; and after the inspection he was assured 
by the defendant’s agent, Mr. Eickhoff, over and over again, that 
they were insured, and he laid out money upon the faith of that as- 
surance. When a loss occurred payment was refused, not because 
Eickhoff was not an agent, or that no contract had been made, but 
because the contract “ wasn’t backed on the back of the policy;” 
and, when the company is sued, it sets up various other defenses, 
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which are obviously afterthoughts. The contract of insurance 
should be characterized by the utmost honesty and good faith on 
the part of the insurer and the insured. It is no uncommon thing 
for business men to place reliance in, and act upon, the verbal 
agreements and assurances of insurance agents. It sometimes oc- 
curs that it is inconvenient or impracticable to do the business, at 
the time, in any other mode. The law does not require the evi- 
dence of the agent's authority to be made a matter of record, and no 
man ever requires an insurance agent to show his power of attor- 
ney to act as such, before insuring with him. It has always been 
supposed, and so al] the courts have held, that when a man assumed 
to act as an agent for an insurance company, received applieations, 
delivered the policies, and received the premiums (and Eickhoff did 
all this), that was sufficient prima facie evidence of his agency. 
And certainly it ought to be, when neither he nor ‘any other agent 
of the company dare take the stand and deny his agency. There 
is in this country to-day millions of dollars’ worth of property in- 
sured, and effectually insured, upon verbal contracts, such as was 
proved in this case. The doctrine of the majority of the court does 
not accord with the understanding and practice of the business 
community, and puts it in the power of insurance companies to 
adopt a standard of business integrity much below that which ought 
to characterize the dealings of reputable business men. The ques- 
tion as to whether such a contract was made is one for the jury to 
decide upon the evidence, and there was abundant evidence to en- 
title the plaintiff to go to the jury upon it. It has never been sub- 
mitted to a jury. It was not passed upon by the circuit court, and 
has not been argued by counsel. For these reasons the judgment 
of the circuit court ought to be reversed, and a new trial directed. 
Not to do so is to deprive the plaintiff, wrongfully, of its constitu- 
tional right to have the facts of its case tried by a jury. 
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SUPREME COURT OF PENNSYLVANIA. 


CARPENTER 
US. 


UNITED STATES LIFE INS. CO., or New York.* 


Where ,an elderly man without any other legal obligations than those of a 
friend chose to answer all the burdens incident to the relation of parent 
to a poor girl, the latter had an insurable interest that would sustain a 
policy ussigned to her by her benefactor on his life. 


Watson & McLean, for Appellant. 
S. J. Srrauss, Appison Canpor, and C. La Rue Monson, fur Appellee. 


Dean, J. 

Alanson B. Tyrell, a man about sixty years of age, living with his 
family near Wilkes Barre, had in his house, as a domestic, a poor 
girl, named Adaline Carpenter. So far as appears from the evidence, 
prompted solely by a benevolent anil kindly disposition, this old man 
befriended this girl; sent her to school, and paid her expenses. In 
return, she, at times, for small wages, performed some services for 
him, such as keeping his books and copying his letters. He wasa 
designer and builder of coal breakers, and seems to have had con- 
siderable business. On the 10th of December, 1892, he took outa policy 
of insurance on his life, in the sum of $2,000, payable to himself, in 
the defendantcompany. He paid the first annual premium, $104.84. 
Thirteen days thereafter, on the 23d of the same munth, he assigned 
the policy, in writing, to Adaline Carpenter, sealed it in a package, 
and delivered it to her, with the injunction not to open it until after 
his death. Notice of the assignment, as provided by the policy, was 
duly given the company; and, without objection, acknowledgment 
of the notice was made by indorsement on a duplicate. On April 1, 
1893, Tyrell died. Adaline Carpenter inspected the package delivered 
to her, found in it the policy regularly assigned to her, and made 
proper proof of the death of the insured, and demand for payment, 
The company, on the ground that the policy was a wagering con- 
tract, refused payment. Thereupon, thjs suit was brought, and the 
learned judge of the court below, holding that, so far as concerned 
this plaintiff, the contract was a wagering contract, and therefore 


void. nonsuited her; and from that judgment we have this appeal. 
* Decision rendered, April 2, 1894. 
Vou. XXTII.—32. 
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The judgment of the court below is based on Gilbert vs. Moose, 
104 Pa. St., 74; Meily vs. Hershberger, 16 Wkly. Notes Cas., 186; 
Downey vs. Hoffer, 110 Pa. St., 109,—and that line of cases which 
holds that the absolute assignment of a policy to one having no 
interest in the life of the insured, the assignor parting with all con- 
trol over the policy, renders it a wagering contract as to such assignee, 
and he cannot recover thereon. It seems to us the learned judge’s 
conclusion is not drawn from all the material facts, but only from a 
part of them. At the trial, counsel on both sides admitted the fol- 
lowing facts, which were put upon the record: “Alanson B. Tyrell, 
after he had made the assignment of the policy in question to the 
plaintiff, placed the policy and the assignment and the receipt in an 
envelope, and sealed it, and inclosed it in a package, and delivered 
it to the plaintiff, and it has remained in her possession ever since; 
and further, that, at the time the papers in question were delivered 
to the plaintiff, she was not a creditor of the insured, nor a relative, 
nor connected by ties of blood or marriage, but only a friend of the 
insured.” The facts, as contained in this admission, were assumed 
to be all of the material facts bearing on the issue. From them it 
was inferred the plaintiff had no insurable interest in the life of Tyrell; 
and as he had, by the assignment and delivery of the policy, relin- 
quished control over it, it was, under the authority of the line of 
cases already noticed, held to be a wagering contract. But do all 
the facts of which there was evidence, when taken together, warrant 
the conclusion that this plaintiff had no insurable interest in the life 
of Tyrell? If Tyrell, when she was young, had taken this girl into 
his family, treated her as a member of it, reared and educated her; 
when she was of age, had assisted her in getting remunerative em- 
ployment, had watched over her, and interested himself in her wel- 
fare,—it could have been truthfully said he stood in the place of a 
parent to her, not by virtue of the legal relation of a child born to 
him in wedlock, or by adoption under our statute, but by his volun- 
tary assumption of the paternal relation towards her, with her con- 
sent. Without any legal obhgation other than friend, he chose to 
assume all the burdens incident to this domestic relation of parent 
and child. His conduct and promises for years warranted her in 
believing the relation would continue while his life lasted. Having 
thus raised her from the humbler station in which he found her, he 
was continuing his kindness, at the date the policy was assigned; for 
this offer, although rejected by the court as immaterial, must be 
taken as the facts: Plaintiff, among other facts, offers to prove: 
“ That, during the first two years of her acquaintance with the in- 
sured, she was a servant girl in his house, he being a married man 





1894. } Carpenter vs. United States Life Ins. Co. 499 


with a family, and about sixty years of age; that, about the time she 
quit his service, he told her that she ought to educate herself, so that 
she might be fit to earn a living by keeping books and type writing; 
that he then told her, if she would go to a business college at Wilkes 
Barre, he would pay her tuition; that she went to a business college, 
and was there for several months, and studied bookkeeping; that 
the insured paid her tuition there; that when she left the business 
college the insured purchased for her a desk and chair, and secured 
her desk room in the office of Mr. Gunster, of Wilkes Barre; that, 
when in Mr. Gunster’s office, she kept the insured’s time book (the 
insured being a builder of coal breakers, and employing a large 
number of men); that for keeping said books the insured paid her 
at the rate of $20 per month; that she left the office of Mr. Gunster 
in February, 1893, and came to Williamsport, for the purpose of 
entering Pott’s Commercial College, to learn shorthand writing and 
type writing; that the insured told her before she left Wilkes Barre 
that he would pay her tuition at said college; that she entered said 
college, and studied shorthand writing and type writing, and the 
insured paid her tuition; that after she came to Williamsport she 
received several letters from S. W. Tyrell, the son of the insured, 
informing her of his father’s sickness, and that she also received two 
letters in the meantime from the insured, stating the fact of his sick- 
ness, and inquiring how she was getting along; that, in response to 
said letters, she went to the home of her father and mother, in the 
borough of Edwardsville, near the home of the insured, and while 
there the insured died.” : 

As this case stood upon the record, the plaintiff, as the assignee 
of the deceased, stood in his place,—was his representative. So far 
as appears, she was making no claim adverse to the right of deceased, 
or any representative of his right. The antagonist was the obligor 
in the policy. Therefore, she was not incompetent, under clause e, 
§ 5, Act 1887. Her competency as a witness against some other 
representative of the deceased assignor could not be properly raised 
in this issue between these parties. Therefore, the offer was material, 
the witness was competent, and the facts offered to be proven must 
be taken as proven. The court below, in the opinion refusing to 
take off the nonsuit, treats these facts as proven, but considers them 
wholly immaterial. We think, having in view these facts, us well as 
those admitted of record, the plaintiff had an insurable interest in 
the lite of the deceased. It does not matter that this interest was 
one without legal obligation on part of the insured. It was a rela- 
tion in every other respect parental. Pecuniarily and otherwise he 
assumed a parent’s part towards her, and she was justified in 
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expecting the continuance of it. The question in Gilbert vs. Moose, 
supra, was as stated by this court in these words: “Can one having 
no interest in the life of the insured, and for the purpose of specula- 
tion only, acquire, by assignment or otherwise, such title to the policy 
as the law will enforce?” In Downey vs. Hoffer, supra, this court as- 
sumes, with the court below, that the purchase by Downey was purely 
for a speculative purpose, and says: “The mischief resulting from a 
sale of the policy for purposes of speculating on human liie is so con- 
trary to the policy of the law, and so in conflict with the just princi- 
ples of life insurance that it is unsafe to relax the rule that the holder 
of the policy must have some pecuniary interest in the life of the in- 
sured.” And so will all the other cases cited by appellee where no 
recovery by the assignee of a policy was permitted. In each, the 
holder of the policy was interested in the death, rather than in the 
life, of the insured, and the policy was speculative. In the case be- 
fore us the plaintifi’s interest was wholly in the life of the insured. 
From the facts, the benefit to her from his fatherly care and 
pecuniary aid would, in a very few years, have far more than equaled 
the $2,000 policy assigned to her. From the severance of this re- 
lation by death, she perhaps sustains a greater pecuniary loss than 
any of his children. There may be an insurable interest not ac- 
- companied by kinship. Such interest implies a pecuniary interest, 
present or prospective; Cooke, Life Ins., § 59. A moral obligation 
is sufficient to support it: Ferguson vs. Insurance Co., 32 Hun., 306. 
A creditor, has an insurable interest in the life of his debtor, who has 
been discharged in bankruptcy. Says May on Insurance (section 
107): “The relationship seems to be of but little importance, except 
as tending to give rise to the circumstances which justify the ex- 
pectation. Indeed, the doctriue of the latest of the Massachusetts 
cases before cited is broad enough to cover a case where there is no 
relationship at all, save one, perhaps, of mere friendship, if the cir- 
cumstances are such as to show that the loss of the insured life will 
probably result in pecuniary disadvantage to the person procuring 
the insurance.” Here the plaintiff had nothing whatever to do with 
the procurement of the policy, or its assignment; paid no part of 
the premium, and, so far as appears, never expected to pay any, for 
she was ignorant of its existence during the lifetime of the insured. 
She had substantial grounds for expecting decided pecuniary ad- 
vantage from his life. Why, then, should the contract be termed 
speculative? Her expectancy, except in the one feature,—the ab- 
sence of legal obligation to enforce it,—was as well founded as that 
of a wife or creditor. If a voluntary copartnership gives to each 
partner an insurable interest in the lives of the others; if the rela- 
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tion of superintendent or manager of a business concern gives to 
his employers an insurable interest in the life of the superintendent 
or manager, as is well settled,—then the voluntary relation here gave 
to this plaintiff an insurable interest in the life of one who, in all 
pecuniary respects, occupied towards her the place of a parent, and 
the court below ought not to have held otherwise. The judgment 
is reversed, and a procedendo is awarded. 


SUPREME COURT OF NEBRASKA. 


WESTERN HOME INS. CO. 
vs. 


RICHARDSON.* 


Ordinarily, in an action on an insurance policy containing a provision to the 
effect that the insured shall furnish to the company written proof of his 
los’ within 60 days after the tire, the plaintiff, in order to recover, must 
establish on the trial that such proof was duly furnished, or that the same 
was waived by the defendant. 


Where the answer filed to the-petition puts in issue the execution and deliv- 
ery of the policy, the defendant thereby waives the terms of the policy 
relating to the preliminary proof of loss. 

In case the preliminary proof of loss submitted to the company is unsatisfac- 
tory, it should return the same to the insured within a reasonable time, 
stating in what respect it is considered defective ; and if it fails to do so, 
but rejects such proof on the ground that the same was not furnished in 
proper time, it cannot afterwards avail itself of the insufficiency of such 
preliminary proof. 

The omission of the plaintiff to introduce in evidence a paper or document 
essential to his case is cured by the. defendant afterwards putting in evi- 
dence such paper or document. 

Where an insurance company denies the making of the policy, and all liabil- 
ity thereunder, and absolutely refuses to pay the loss, the right of action 
of the insured immediately accrues, although the policy contains a clause 
giving the company an option either to pay the loss or replace the prop- 
erty damaged within a specified time. 

An agent of an insurance company, duly authorized to take and approve risks 
and to insure, issued a policy of insurance, extending credit for the pre- 
mium, although the policy acknowledged the payment thereof. Prior to 
any loss, the full amount of such premium was tendered by the insured 
to such agent, but the money was not received, owing to the fact that the 
latter was about to enter a railroad car, and would not accept the money. 
Before the agent returned home the property was destroyed by fire. 
Afterwards, but prior to instituting suit on the policy, the amount of 
premium was paid to the company, and the same was retained by it, with 
full knowledge of all the facts. Held, that such payment related back 
to the time the tender was made to the company’s agent, and that the 
company could not avail itself of the condition contained in the policy 
that ‘‘ this company shall not be liable by virtue of this policy, or any 


* Decision rendered, April 3. 1894. Syllabus by the Court. 
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renewal thereof, until the premium therefor shall be actually paid,” to 
prevent a recovery. 

In an action to recover for a loss under a policy it is competent for the in- 
sured, who was acquainted with the value of the property destroyed at 
the time of the fire, to testify as to such value. 

It is not proper practice to permit a witness to answer a question without 
objection, and then move to have the testimony excluded. 


Objections to the rulings of the trial court on the admission and exclusion of 
testimony examined and considered, and said objections overruled. 


H. W. Cuase and W. E. Bauer, for Plaintiff in Error. 
Marr Miter, for Defendant in Error. 


Norvat, C. J. 

This is an action brought by E. B. Richardson, as assignee of C. 
E. McCarty & Co., upon a policy of fire insurance on a stock of gen- 
eral merchandise. From a judgment in favor of the plaintiff below 
for the full amount covered by the policy the defendant brings the 
case to this court for review. 

At the close of the plaintiff's testimony the defendant requested 
the court to direct the jury to return a verdict in its favor, for the 
reason that no evidence had been introduced tending to show that 
the plaintiff or his assignors had furnished to the company tlie pre- 
liminary proof of loss, as required by the provisions of the policy. 
The court refused to so instruct the jury, to which an exception was 
taken, and the defendant introduced testimony in support of the 
defenses set up inthe answer. This ruling is the first error assigned. 
The policy contained the usual stipulation that the assured, in case 
of loss or damage by fire, should,— 

Within sixty days, render an account of the loss or damage, signed and 
sworn to, stating how the fire originated, giving copies of the written portions 
of the policy thereon, also the actual cash value and ownership of the prop- 
erty, and the occupation of the premises, if any ; and, whenever required, the 
assured, his, her, or their agents or servants, wherever and as often as re- 
quired, shall submit to examinations under oath by any person designated by 
the company, and apart from all other persons except the attesting magistrate 
or notary, and subscribe thereto when reduced to writing, and produce all 
books ot account, bills, and other vouchers (or copies thereof, if originals are 
lost) at the office of the company, or at such other place as the company may 
designate, and permit copies and extracts to be made; * * * and shall, 
if required, produce the certificate of a magistrate or notary public nearest to 
the place of tire, stating that he has investigated the circumstances of the 


fire, and believes that the owner has without fraud sustained loss to the 
amount claimed. 


The general rule is, and we have so held, that in an action upon 
a policy of insurance containing provisions similar to those in the 


case before us it is necessary for the plaintiff to prove upon the 
trial that proof of loss was made, or that the same was waived by 
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the insurer: Insurance Co. vs. Fairbank, 32 Neb., 750. It is true 
the bill of exceptions discloses that the plaintiff failed to prove that 
proof of loss was furnished the insurer, but this omission will not 
defeat a recovery, since the answer filed by the defendant put in 
issue the execution and delivery of the policy, and the plaintiff was 
required to prove the making of the contract of insurance. Be- 
sides, the defendant insisted upon the trial that the policy was not 
in force when the fire occurred. These facts constituted a waiver of 
the terms of the policy relating to the preliminary proof of loss: In- 
surance Co. vs. Bachelder, 32 Neb., 490. Again, the defendant, 
when it came to make out its case, established that such proof of 
loss was furnished by the plaintiffs assignors, and actually intro- 
duced the original statement of loss in evidence, thereby supplying 
the omission in plaintiff's testimony, and curing the error, if any, in 
the failure of the court to direct a verdict for the defendant. It is 
said it should not have that effect, because the preliminary proof of 
loss was not delivered to the company within 60 days after the loss. 
The fire occurred on the night of October 26, 1890, and it is un lis- 
puted that notice and proof of loss were sent to defendant, at Sioux 
City, Iowa, by registered mail, from Ulysses, Neb., on December 23d 
following. There was evidence introduced tending to prove that 
they were not received by the company until December 26th, or 61 
days after the loss occurred. However that may be, they were de- 
livered by McCarty & Co. to the postmaster at Ulysses, postage 
thereon prepaid, in ample time to have been transmitted by the 
usual and ordinary course of mail to Sioux City, before the expira- 
tion of the 60 days, and they had a right to assume that the same 
would reach the place of destination in time. They were either mis- 
carried in the mails, or the defendant did not call for or receive 
them as soon as they reached Sioux City. So far as the evidence 
shows, they may have laid in the postoffice at that place a day or 
more before their delivery to the defendant. The jury were justi- 
fied in finding that proof of loss was made in due time. 

It was also urged that the preliminary proof of loss does not com- 
ply with the requirements of the policy. This objection is unavail- 
ing, as the proof furnished was never returned to McCarty & Co. or 
their assignee for correction, but was retained by the defendant, 
and by it produced on the trial. True, the company, on December 
27th, in acknowledging the receipt of the paper, stated that it did 
not comply with the terms of the policy, but the only objection 
pointed out in the letter was that the same was not delivered within 
60 days. If the proof was defective in form or substance, and the 
company intended to contest its liability for that reason, it should 
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have been returned to the insured, with a statement of the particu- 
lars in which the same was considered defective, in order that the 
defect might be corrected. Having failed so to do, the company 
will not now be heard to say that such proof was insufficient: In- 
surance Co. vs. Barwick, 36 Neb., 223. This rule is well sustained 
by authorities elsewhere: Insurance Co. vs. Crandall, 33 Ala., 9; In- 
surance Co. vs. Stauffer, 33 Pa. St., 397; McMasters vs. Insurance 
Co.,25 Wend., 379. In the last case the court say: “The law is well 
settled that if there be a formal defect in the preliminary proofs, 
which could have been supplied had an objection been made by the 
underwriters to payment on that ground—if they do not call for a 
document, for instance, or make objection on the ground of its ab- 
sence or imperfection, but put their refusal wpon other grounds— 
the production of such further preliminary proofs will be considered 
as waived.” In the case we are considering the company rejected 
the proof or statement of loss on the ground it was not delivered in 
proper time. Had it been objected to on account of defects, they 
might have been remedied. 

Another defense relied on here is that the suit was prematurely 
brought. The policy contained a stipulation that “the amount of 
loss or damage should be due and payable at the office in Sioux 
City, Iowa, after satisfactory proofs of the same, as required herein- 
after, shall have been made by the assured under the conditions and 
limitations of this policy, and received by the company at its office, 
unless the property be replaced by the company, the company re- 
serving the option to take the whole or any part of the personal 
property specified, at its appraised value, or to repair or rebuild or 
to replace any property burned or damaged with other of like kind 
or quality, within a reasonable time, on giving notice of its intention 
so to do within 60 days after the filing of the proof of loss.” It was 
admitted on the trial that the action was commenced on February 
18, 1891, which was less than 60 days after the preliminary proof of 
loss was made. It is contended that plaintiff in error, under the 
clause of the policy quoted, had 60 days after the proof of the loss 
was delivered to the company in which to make its election whether 
it would pay or replace the property burned or damaged. It must 
be admitted that the policy gave the company that option, but it has 
waived that right by denying the execution of the contract of insur- 
ance, and denying all liability thereon. There is no claim that it 
has ever offered to replace the property. It cannot now urge that 
the suit was instituted too soon. The authorities sustaining this 
proposition are numerous, In Norwich & N. Y. Transp. Co. vs. 
Western Massachusetts Ins. Co. (6 Blatchf., 241, 34 Conn., 561, Fed. 
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Cas. No. 10,363), it was held that the denial of all liability and 
refusal to pay the loss was a waiver of the stipulation in the policy 
allowing the insured 60 days within which to pay the loss, and that 
the suit could be maintained on the policy at once. Tothe same ef- 
fect are Phillips vs. Insurance Co., 14 Mo., 220; Allegre vs. Insur- 
ance Co., 6 Har. & J., 408. 

Counsel contend that no portion of the premium on the policy had 
been paid at the time of the fire; hence it is urged that there can be 
no recovery. The policy in suit provides that ' 

This company shall not be liable by virtue of this policy, or any renewal 
thereof, until the premium therefor shall be actually paid to this company. 
Nor shall this company be liable for any loss under this policy occurring at a 
time when any note, or part thereof, given for a part or whole of his premium, 
shall be due and unpaid. 


When the policy was delivered, the premium was neither paid, 
nor was any note given therefor. While the policy recites on its 
face the payment of $60, the full amount of the premium charged 
on the risk, as a matter of fact the agent issuing the policy extended 
to the insured credit for the premium. Some time before the fire, 
Thomas McCarty, one of the firm of McCarty & Co., went to C. IL. 
Rafter, who executed the policy on behalf of the company, and was 


then its authorized agent, and offered and tendered to him the full 
amount of the premium due. Mr. Rafter, who was at that time pre- 
paring to take the train at Ulysses, replied: “‘ Wait till I come 
back,’ I says; ‘It’s all right;’ and Tom says, ‘No.’ He says, ‘ Wait, 
and I will give you ihe money.’ I Says, ‘I ain’t got time, because 
the train is coming, to get this money of you;’ and I went off on 
the train.” Before Mr. Rafter returned home, he being absent for 
about 30 days, the fire occurred. Subsequently, but prior to bring- 
ing the suit, the full premium was paid to the company, which re- 
turned it to the plaintiff. The latter sent the money again to the 
defendant, and it has since retained the same, with full knowlege of 
all the facts. We are convinced, under the circumstances disclosed 
by this record, that the payment of the premium, although not act- 
ually received until after the fire, should be regarded as having 
been made as of the date the money was tendered to the company’s 
agent, Mr. Rafter. It was the fault of the latter that the premium 
was not received prior to the loss. The doctrine that an uct done 
at one time may take effect as of a prior date by relation back is 
applicable: Heaton vs. Insurance Co., 7 R. I., 502; Insurance Co. vs. 
Kelly, 24 Ohio St., 345; Miller vs. Insurance Co., 12 Wall., 285; In- 
surance Co. vs. Colt, 20 Wall., 650. The case last cited was this: On 
August 26, 1870, the agents of the company entered into a parol 
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contract of insurance with Colt to insure his premises in the sum of 
$10,375 for five years for a specified premium. Credit was given 
until October 1st following for the payment of the premium, it being 
agreed that the agents should retain the policy in their possession, 
when issued, for Colt, until October 1st. The property was de- 
stroyed by fire on September 20,1870. At the request of Colt, after 
the fire, the agents filled out a blank policy of. the company, prop- 
erly signed and countersigned, but they declined to surrender the 
‘ possession of the same to Colt until they should have consulted 
the company. ' The company had no knowledge of the transaction 
prior to the loss. The policy was subsequently returned by the 
agents to the company. Colt tendered the agents the premium on 
September 22, 1870, and demanded the policy, which request was 
not complied with. He again tendered the premium, and demanded 
the insurance money, which was refused, and he thereupon brought 
suit against the company to recover the amount of his loss. The 
court charged the jury to return a verdict for the plaintiff. The 
supreme court, on a review of the case, held that the policy was 
valid and binding, ard affirmed the judgment of the circuit court. 

The seventh instruction given to the jury in the suit at bar, by 
the court on its own motion, reads as follows: “ (7) The jury are in- 
structed that it was incumbent on the plaintiff, under the terms and 
conditions of the policy issued by defendant to him or his assignee, 
that the premium must have been paid before loss in order to hold 
the defendant liable on the policy; and if they find from the evi- 
dence that premium was tendered, or that C. E. McCarty & Co. of- 
fered to pay the same, to the agent of the defendant, and that for 
any reason the same was not accepted at that time, and a loss oc- 
curred after the tender or offer of payment of premium, the defend- 
ant would be liable for that loss.” This instruction, when consid- 
ered in connection with the other portions of the court’s charge, 
was not prejudicial to the rights of the plaintiff in error. In fact, 
we aré inclined to the opinion, after a careful perusal of the testi- 
mony in the bill of exceptions, that the court would have been war- 
ranted in directing the jury to return a verdict for plaintiff. 

On the trial, J. T. McCarty, of the firm of C. E. McCarty & Co., 
on being interrogated as to the value of the stock of goods covered 
by the policy at the time of the fire, answered “$3,500 to $4,000. 
The defendant thereupon moved to strike out the answer of the wit- 
ness, “ for the reason that it is not competent for the witness to 
state in this wholesale way what the value of the goods was. He 
should go on and enumerate the different articles, and not be al- 
lowed to state or lump the value.” The motion was overruled, and 
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this overruling is claimed to be erroneous. The testimony was re- 
ceived without objeetion; therefore, the question of its competency 
was waived: Palmer vs. Witcherly, 15 Neb., 98; Oberfelder vs. 
Kavanaugh, 29 Neb., 427. Moreover, we think it was competent for 
the witness to state the value of the stock in the store. Such evidence 
was not the statement of a conclusion, but of a fact. If the defend- 
ant desired, he could, on cross-examination, have interrogated the 
witness as to the value of the different articles and kind of goods. 
The case of Schlesinger vs. Insurance Co. (Super, N. Y.,9 N. Y. 
Supp., 727), cited in the brief of the plaintiff in error, is not in point 
upon the question we have just been considering. That was an 
action upon an insurance policy, and one of the plaintiffs was asked, 
“What was the amount of loss and damage sustained by the plain- 
tiffs by reason of the fire?” The court was clearly right in holding 
that the question was improper, as it called for the conclusion of 
the witness, and invaded the province of the jury. It was for the 
triers of fact to determine from all the evidence the amount of the 
damages which the plaintiffs sustained. 

J. T. McCarty, a witness for the plaintiff, was asked on cross-ex- 
amination: “ Who made the application for this insurance?” The 
plaintiff objected, for the reason that it was immaterial, incompe- 
tent, and not cross-examination, and for the further reason that it 
had not yet been shown that an application had been made. The 
objection was sustained. It was not a proper examination, as the 
the witness had not been questioned cn the subject of an applica- 
cation. He had merely testified to the fact of the delivery of the 
policy to the firm of C. E. McCarty & Co. The question also assumed 
that an application had been made, when there was no evidence on 
the subject, and for that reason was objectionable. 

Objections were sustained on the trial to several questions pro- 
pounded to witnesses for the defendant on direct examination. 
These rulings cannot be reviewed, inasmuch ‘as counsel for the 
company made no statement to the trial court at the time of what 
he expected to prove by the witness being examined: Burns vs. City 
of Fairmont, 28 Neb., 866, and cases there cited. Such of the rul- 
ings of the court on the admission and exclusion of testimony as are 
properly raised by the bill of exceptions we have carefully examined, 
and find no reversible error therein. The verdict is in accordance 
with the evidence. The judgment is right, and is affirmed. 

Post, J., not sitting. 





Supreme Court of Louisiana. 


SUPREME COURT OF LOUISIANA. 


STATE OF LOUISIANA 
vs. 


J. HERBERT WILLIAMS, VINCENT & HAYNE, 
MASON, SMITH & CO., and EMILE ALGEYER.* 


In an open policy of insurance in which an aggregate amount is expressed, 
there are as many contracts of insurance as there are indorsements on the 
policy of separate shipments of goods. If the open policy contains all 
the conditions which govern the shipments of goods specially insured 
under the policy, and the company reserves the right to reject or accept 
each special insurance in each shipment, the contract must be considered 
as made at the domicile of the company issuing the open policy. Under 
such a policy, the insurance company, having no agent in Louisiana, it 
cannot be considered as doing an insurance business in the state. There 
is a clear distinction between the business of insurance agency and the 
conducting of an insurance business. A person who takes out policies in 
a foreign company having no agent here, and which does no business 
here, cannot be made to pay a license which the company would pay if 
doing business. It is within the power of the legislature to define what 
acts of a person in issuing and procuring the issuance of insurance consti- 
tute him an agent. But after defining his occupation, it is not within its 
power to make him pay a license for a foreign corporation, whose busi- 
ness he undertakes. The legislature cannot appoint by statute an agent 
for a foreign insurance company for any purpose as its legally constituted 
agent, as it is in violation of article 236 of the Constitution. The right 
to prohibit foreign corporations from doing business in the state without 
complying with article 236 of the Constitution, carries with it the right 
to enforce the prohibition by appropriate legislation. Judgment affirmed. 


E. H. McCatres, Jr., for Plaintiff. 

B. K. Miter and T. J. Semmes, fur Defendanrs. 

McEnery, J. 

The defendant is a cotton-buyer, engaged in purchasing cotton 
and shipping it from the port of New Orleans. 

The cotton so purchased is insured in an open policy, in the At- 
lantie Mutual Insurance Company, a foreign corporation having no 
agent in the state of Louisiana appointed as the law requires. 

The state tax collector proceeded by rule against the defendant 
to compel him to pay personally the license which it is alleged is 


due by said insurance company under the provisions of section 7 of 
Act 150 of 1890. 


This section graduates licenses on each and every insurance com- 
pany, association, corporation, or other organization or firm or indi- 
vidual doing and conducting an insurance business of any kind 


* Decisions rendered, May, 1894. Reported by W. O. Hart, of the New Orleans Bar. Syllabus 
by the Court. 
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* * * whether suchcompany * * * or other organization. firm or in- 
dividual, is located or domiciled here, or operating through a branch 
department, resident board, local office, firm, company, or corpora- 
tien or agency of any kind whatsoever shall pay a separate and dis- 
tinct license on said business for each company represented, and on 
all risks located within the state; and upon risks located in other 
states or foreign countries upon which no license has been paid. Jn 
the proviso to the section there is a prohibition to any foreign cor- 
poration doing business in this state except through an agent duly 
authorized and accredited for the purpose of said business and for 
all purposes connected with licenses and taxation and service of 
process. 

The agent is to be appointed by authentic act, a copy of which is 
to be deposited with the secretary of state. The proviso further 
states that any person or firm who shall fill up or sign a policy or 
certificate of insurance on open marine or fire insurance policy, for 
a corporation, association, or persons not located or represented in 
this state, shall be considered the agent of such corporation, firm, 
or association or persons, and shall be liable for all taxes, licenses, 
and penalties enforced by the provisions of this act upon such per- 
sons, corporation, or association as if represented by a legally- 
appointed agent. 

The open policy issued by the Atlantic Mutual Insurance Company 
is one in which an aggregate amount is expressed in the body of the 
policy, and the specific amounts and subjectsare to be indorsed from 
time to time in the policy. There is no dispute as to the fact that 
this open policy was consented to in New York, and the policy is- 
sued directly from the domicile of the company. It was issued to the 
defendant “J. Herbert Williams on account of himself, and to cover 
cotton in bales purchased and shipped by him, on which drafts are 
drawn for the purchase upon whom it may concern.” 

The amount of the open policy is $200,000, covering shipments of 
“cotton from the 23d September, 1893, to September 23d, 1894, to 
ports in Great Britain direct, or via. New York for transshipment, 
and to ports on the Continent between Hamburg and Trieste inclu- 
sive, direct, or via New York for transshipment; including the risk 
of fire while at New Orleans while in preparation for, or in process 
of, shipment, or awaiting shipment, but no fire risk prior to ship- 
ment to be covered unless the vessel is in port loading, or ready to 
load, or until the cotton is discharged from the railroad cars and at 
the risk of J. Herbert Williams, premium to be paid by the assured 
at the rates of this company. 
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No risk is to be insured by this policy until a letter signed by J. 
Herbert Williams, and addressed to the president of this company, 
detailing name of vessel, particulars of shipment, with description of 
the property and amounts to be insured, is deposited in the pogt 
office at New Orleans, which must be done while the property is in 
good safety in all cases prior to the departure of the risk from New 
Orleans; a duplicate letter to be sent by the following mail. A new 
and separate policy to be issued for each risk, the premium on which 
is to be paid in cash upon the delivery of such policy in New York 
to J. Herbert Williams. Risks indorsed hereon aud subsequently 
tuken off, and new and separate policies issued, not to exhaust this 
policy. 

“The said goods and merchandise hereby insured are valued in- 
cluding premium at the sums expressed in the letter of advice as 
provided for herein, but not to exceed the invoice cost and ten per 
cent.” 

The policy requires the notice, or application, as it is called in the 
testimony, to be mailed prior to the shipment, and on its receipt 
the company has a right to accept or reject the application for in- 
surance on the particular shipment. We presume the notice is re- 
quired to inform the company whether or not the conditions pre- 
scribed by the policy previously issued in New York have been 
complied with. The policy required the premium on the insurance 
of any particular shipment of cotton to be paid on the presentation 
of the invoice or bill of lading, and notice of shipment. The defend- 
ant, in pursuance of the terms of the policy, makes an application 
through his broker in New York to insure prior to the shipment of 
the cotton. His broker pays the insurance. 

In the case of Douville vs. Insurance Company (12 Annual, 259), 
this court interpreted an open policy similar in all essentials to the 
one in consideration. In that case the plaintiff had failed to furnish 
the defendant company with an invoice of goods purchased in Paris, 
which were lost under an open policy. 

This court said: “Ona policy of insurance in this form, there 
must necessarily exist as many contracts of insurance as there are 
indorsements upon the policy of separate shipments of goods. The 
delivery of the policy four years previously did not constitute acon- 
tract of insurance upon goods which might be shipped by the Arctic. 
Something more was required, viz.: consent on the part of the plain- 
tiff, a production of her invoices, and the payment of the premium 
on her behalf, and a communication of the unusual manner in which 
these goods were intended to be brought over, viz.: in the trunks 
of a partner and an employe of the house, as baggage; and, on 
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behalfof the company, an agreement to take the risk inthis form. The 
principle announced here will govern this case. The company, by 
the terms uf the policy, had the right to have notice of the mode of 
shipment, and it could accept the policy or reject it if the shipment 
was by unusual methods, and incurred extra and hazardous risks, 
The open policy in this case is even stronger in favor of the sepa-s» 
rate contract ‘of insurance being completed in the state of New York 
by the acceptance of the company. Or it would be more accurate 
to say that each shipment of cotton and the insurance thereon is 
part and parcel of the original contract of insurance, as it must be 
referred tothe open policy for construction and interpretation. In 
that policy is found all the conditions for each separate shipment 
and insurance of cotton covered by the open policy. In the sepa- 
rate contracts or shipments there is no agreement or condition that 
is not found in the open policy. While the open policy is a separate 
insurance on each shipment of cotton, and the risk is to commence 
as stated in the policy, from its loading on shipboard, or awaiting 
shipment, this is only an incident of the contract, material and im- 
portant, but does not control the fact as to the place of making the 
contract. This is to be determined by the final assent to it, when 
it becomes complete and perfect. 

To illustrate: Suppose a resident of New York City takes out a 
policy of insurance on property owned by him in New Orleans, and 
the agreement is that the risk is to commence instantly on the issu- 
ing of the policy. The entire contract having been made in New 
York, the assent having been given there, and the contract com- 
pleted, the risk is only an agreement or stipulation in the contract. 
So that the stipulation in the open policy that the risk is to com- 
mence from a certain time in New Orleans does not make the con- 
tract a Louisiana contract. 

The original policy and the special insurance effected under it 
are New York contracts, as the policies were issued from the domicile 
of the foreign corporation, and assented to there: Caflin vs. Mayer, 
41 Annual, 1048. 

We have decided that a foreign insurance company which issues 
policies directly from its domicile, who has no ageut here, and who 
only agrees to accept risks placed for them by a person residing here 
cannot be compelled to pay a license: New Urieans vs. Rhenish 
Lloyds, 31 Annual, 781. ; 

The Atlantic Mutual Insurance Company not having done any 
business in this state, the defendant cannot, even under the pro- 
visions of act 150 of 1890, section 7, be considered as its agent. 
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That part of section 7 of act 150 of 1890 quoted above constitutes 
the person making these special contracts of insurance under an 
open policy the agent of the company as though he had been duly 
appointed by law. If such is the effect of the act, and the agent 
thus appointed becomes the agent of the company, upon what prin- 
‘ciple can he be made personally liable for the debt of the principal ? 

“A clear distinction exists in law, as well as in fact, and must be 
observed by courts, between the business of an insurance agent and 
that of a person or firm or corporation conducting or doing an in- 
surance business:” State vs. Woods, 40 Annual, 175; 31 Annual, 781; 
38 Annual, 11. 

If the defendant is liable at all, it is because of his agency for an 
insurance company domiciled out of state. 

We think it is within the power of the general assembly to declare 
what acts of a party in issuing or procuring the issuing of insurance 
policies may constitute him an insurance agent, and subject him to 
the license required of such agents. But after defining his occupa- 
tion, it is not within its power to make him personally liable for the 
license of a foreign corporation whose business he undertakes. The 
business of an insurance agent is a separate and individual industry 
or occupation, and only taxable as such: 31 Annual, 781. In the 
case of State vs. Woods (40 Annual, 177), this court said: “The at- 
tempt of the state, by means of this proceeding, is to make them 
personally liable for the license which is contemplated for the com- 
panies or corporations which they represent, and to subject their 
own property to the privilege created in favor of the state against 
the property of the parties who may owe the license provided by 
the statute. Such a proposition finds no sanction in reason or jus- 
tice, and much less in the very law under which the proceeding has 
been instituted.” 

In that case the proceedings Were instituted against certain in- 
surance agents to make them liable for licenses for conducting an 
insurance business. The licenses exacted were for the amount of 
business done by the corporation in this state which they 
represented. 

The suit was instituted under the provisions of act 101, section 7, of 
1886, which are identical with those of act 150 of 1890, section 7, ex- 
cept the proviso in the latter act. The present proceedings, in effect, 
are the same as-in that suit,—to make the agent responsible as one 
who conducts an insurance business. No law can make a person 
answerable for a debt which he does not owe. The defendant does 
not do an insurance business, and he cannot be made to pay a license 
for that occupation. The Constitution, article 236, requires the 
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eign corporation which desires to do a business in this state to 
appoint its own agent. Therefore, the legislature cannot appoint one 
for it. 

It is safe to say that the legislature cannot appoint an agent for 
an insurance company to represent said company for any particular 
purpose as its legally appointed agent in violation of article 236 of 
the Constitution. We do not mean to be understood that the legis- 
lature cannot designate persons who transact the business of a cor- 
peration domiciled out of the state and having no agent here as 
proper person upon whom process may be served. Nor do we wish 
to be understood to announce that the state is powerless to prevent 
the evil attempted to be suppressed by section 7 of act 150 of 1890. 

The right to prohibit foreign corporations from doing business in 
this state, unless they comply with its regulations, cannot be denied, - 
and this right carries with it the power to enforce the prohibition 
by appropriate legislation: Moses vs. State, 18 Ins. L. J., 200. 

The state can, therefore, prohibit its own citizens from conducting 
the business of taking out an open policy, covering special contracts 
of insurance in a foreign insurance company which has not complied 
with constitutional and statutory regulations, as it has the exclusive 
right, by virtue of its sovereignty, to regulate the conditions and 
capacity of all persons within it; the validity of contracts and other 
acts done within its limit; the resulting right and duties growing 
out of these contracts and acts, and the remedies and modes of en- 
forcing justice and subjection to its will: Story, Conflict Laws, Para- 
graph 18. Judgment affirmed. 


SUPREME COURT OF ARKANSAS. 


WESTERN ASSUR. CO. 
v8. 


ALTHEIMER BROS. 


IMPERIAL FIRE INS. CO. 
v8. 
SAME.* 


The policy required a set of books showing ‘‘a complete record of business 
transacted” to be kept. The record of daily cash sales was kept after a 
peculiar fashion, but there was expert evidence that it furnished a com- 
plete record. 


Held, That parol evidence was admissible as to the meaning of the term “set . 
of books.” 


* Decision rendered, Mar. 24, 1894, 
VOL. XXIII.—33. 
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Held, That the question whether the requirements of the policy had been 
complied with was for the jury. 


Held, That where the policy was a warranty, instruction that substantial 
compliance was sufficient was erroneous; the compliance must be strict. 


Austin & Taytor, fur Appel’ants. 

Bett & Brivges, for Appellees. 

J. M. & J. G. Taytor, Amici curiae. 

Woop, J. 

1. The 3d, 4th, 5th, and 6th assignments of error relate to irregu- 
larities in eliciting the testimony of witnesses before the jury, both 
as to questions propounded by counsel and the answers of the wit- 
nesses. Trial judges should see that counsel violate none of the rules 
prescribed for the examination of witnesses. A due regard for the 
legal production of evidence, and an orderly dispatch of the busi- 
ness, should cause the lower court to act promptly in suppressing 
leading questions, and excluding irrelevant or impertinent answers. 
We realize, however, the impracticability, if not the impossibility. in 
many instances, of an adherence to rigid rules; and much must 
necessarily be left to the good judgment of the judge under whose 
eye the proceedings are had, to see that no unfair advantage is 
taken, and that no prejudice results to parties litigant by irregulari- 
ties of the character complained of here. Taking the whole record 
of the examination of the witnesses, we find no reversible error in 
these assignments. 

2. The 7th, 8th, and 9th assignments are that the verdict was con- 
trary to the law and evidence. These will be disposed of in our 
discussion of the Ist and 2d assignments, which present the only 
important questions for our determination. 

In each of the policies sued on was the following clause:— 


The assured, under this policy, hereby covenants to keep a set of books 
showing a complete record of business transacted, including all purchases and 
sales, both for cash and on credit, together with the last inventory of said 
business, and further covenants and agrees to keep such books and inventory 
securely locked in a fireproof safe at night, and at all times when the store 
mentioned is not actually open for business, or in some secure place not ex- 
posed to a fire which would destroy the house where said business is carried 
on; and in case of loss the assured agrees and covenants to produce such 
books and inventory, and in the event of a failure to produce the same this 
policy shall be Geemed null and void, and no suit or action at law shall be 
maintained thereon for any such loss. 


The plaintiffs (appellees) alleged a compliance with this condition 
of the policy; the defendant (appellant) denied. Was there a com- 
pliance? The only breach assigned by appellants of this condition 
was a failure by appellees to keep a set of books showing a com- 
plete record of the cash sales. The evidence upon this issue was 
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substantially as follows: ‘It is hereby agreed that the following is 
a fair sample of the manner in which plaintiffs kept a record of daily 
sales for cash, as appears on their book of daily sales for cash on 
page 241 and page 300:— 


Saturday, November 8th, 1891. 


Altheime1 
Kaufman 
*Leary. 


Maria. 
Smith. 
Young. 


_ 
= Raphael. 


500 
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10 


On 


«0 


100 ‘ 
50 75 if 25 1 


The bookkeeper explained the above as follows: “The items of 
sales made by each clerk for cash are added up, and the total of his 
sales is put down under his name on the daily cash memorandum 
book. Ifa clerk should sell a pair of gloves for one dollar and fifty 
cents, the cashier would simply put down one dollar and fifty cents 
under the initial or name of the clerk who made the sale, which 
would show that the clerk had sold some kind and quality of goods, 
not mentioned, for one dollar and fifty cents. At night the cashier 
and the wrapper check off and compare their checks, so as to see if 
they correspond, and if any error is detected the clerk is called upon 
to explain. If everything tallies, the cashier then turns over to me 
the daily cash memorandum book, and | then go over the additions 
and put down under the proper date, in the cash book, the total cash 
sales for that day. At the end of each month the aggregate of the 
daily cash sales for that month was transferred from the cash book 
to the ledger, and entered to the credit of merchandise account.” 
The bookkeeper kept a double-entry set of books, had had 10 years’ 
experience as such, and, after qualifying himself as an expert, fur- 
ther testified: “That the business system of the store secured an 
accurate record of the daily cash sales,—a complete record.” An- 
other witness was called, and, after qualifying himself as an expert 
bookkeeper, testified: ‘That he had examined the books of appel- 
lees, and that they were kept in the usual and customary method of 
keeping books; showing a complete record of all sales for cash and 
on credit, and all other business transactions. In answer to a ques- 
tion propounded by appellants’ counsel on cross-examination, this 
expert stated: “That the record of the cash sales, as they were kept 
on the books of appellees, was a complete record.” 

The appellant asked, and the court gave, the following instruc- 
tion: “The plaintiffs exhibiting the policy of insazrance sued on in 
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this action contracted with defendant that they would keep a set of 
books showing a complete record of all business transacted, includ- 
ing all purchases and sales, both for cash and on a credit; and, ap- 
plying the said contract of insurance to this case, you are instructed 
that the plaintiffs are bound by this agreement. So, if the jury be- 
lieve from the evidence that the plaintiffs did not keep a set of 
books showing a complete record of all business done, including all 
purchases and sales, both for cash and on credit, then the said policy 
of insurance is null and void, and the jury will return their verdict 
for defendant.” This instruction was on the specific condition in 
the “iron-safe ” clause, which appellant claimed had not been com- 
plied with. It was in the very language of the contract, and prop- 
erly declared the law. 

The appellant also asked the following, which was refused: “Third. 
The policy of insurance sued on in this case provides that the in- 
sured should ‘ keep a set of books showing a complete record of all 
business transacted, including all purchases and sales, both for cash 
and credit.’ The court instructs you, as a matter of law to govern 
you, that if you find from the evidence that the plaintiffs kept no 
other record of their sales for cash than an entry made upon their 
books daily in words, in substance, cash sales, so many dollars (nam- 
ing the amount), without giving any items of merchandise sold, or 
the separate amounts for which merchandise was sold, it was not a 
compliance with that provision of the policy, and it is of no conse- 
quence that separate amounts were set down or entered as the result 
of sale by different salesmen, without proof, by an entry on the books 
of what certain merchandise was actually sold, and the jury will find 
for the defendant.” The learned counsel for appellants, in a vigor- 
ous and able argument, insist strenuously that the refusal of this was 
error, upon the authority of the doctrine announced by this court 
in the Pelican Case, 53 Ark., 353. There was no proof in that case, 
by expert bookkeepers, showing that the system of bookkeeping, 
there adopted, as to the cash sales, etc., was a complete record; no 
proof of the custom of merchants as to the method of keeping books; 
nothing but an imperfect record, for the court to construe without 
the aid of any testimony by those skilled in the art of bookkeeping. 
True, it is the duty of the courts to construe policies of insurance 
according to their terms, and in the very language used by the par- 
ties, and without any extraneous aids, where the intent of the parties, 
and the meaning of the terms of the instruments, can be thus ascer- 
tained. But where the parties have ingrafted into their contract 
terminology peculiar to a particular trade, art, business, or science, it 
is always proper, where there isa dispute as to the terms employed, 
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. and the true meaning of the instrument, to call in those who 
are best equipped to give the desired explanation. Such is the case 
here: May, Ins., § 173, p. 174; 1 Greenl. Ev., § 280; Brown vs. 
Brown, 8 Metce. (Mass.), 576; 7 Am. & Eng. Enc. Law, “ Opinions of 
Experts,” p. 494, note, and authorities. The insurers have stipu- 
lated for the keeping of a “set of books, showing a complete record 
of all business transacted, including all sales and purchases for cash 
and credit.” ‘Bookkeeping ” is defined as “the art of recording in 
a systematic manner the transactions of merchants, traders, and 
other persons engaged in pursuits connected with money; the art of 
keeping accounts.” In the commercial world, bookkeeping has 
come to be a distinct profession,—we might say an exact science— 
requiring peculiar adaptation and thorough training on the part of 
those who would master the subject. We conclude from the evi- 
dence, one, to keep a set of books such as is required by the “iron- 
safe clause,” in a business such as appellees were engaged in, must 
have acquired, by a course of study, a knowledge of the system and 
rules of bookkeeping, and, by a course of practice, have been able 
to apply them in the varied complications of mercantile relations. 
Neither courts nor jurors are presumed to be bookkeepers. The 
parties had not stipulated as to the particular kind or system of 
bookkeeping required to show a complete record, ete. They had 
stipulated for a “set of books.” But the plaintiffs affirming, and 
the defendants denying, that a “ set of books” had been kept us re- 
quired by the policy, the court very properly, upon this state of the 
contention, instructed the jury what the terms of the contrict im- 
posed, leaving them to determine from the testimony of the experts, 
the books themselves, and other evidence, as to whether the con 
ditions had been fulfilled. In the absence of an express provision 
to the contrary, the insurers musi be held to have contracted with 
reference to the usages of the trade, and custom of merchants, and 
must have intended only such a set of books showing a complete 
record, as good bookkeeping prescribed, and such as generally ob- 
tained among merchants engaged in business similar to that of ap- 
pellees: Insurance Co. vs. Jones, 54 Ark., 376; Jones vs. Insurance 

_Co., 38 Fed., 19; May, Ins., § 179; Ang., Ins., § 25, pp. 64, 65; 1 
Wood, Ins., p. 433, §§ 184, 185; May vs. Insurance Co., 25 Wis., 291. 
The court did right in not inaugurating a system of bookkeeping 
which, according to the proof, was not contemplated by the parties 
when they entered upon their contract. 

3. The policy also contained this clause: “This policy shall be 
void and of no effect if the interest of the assured be other than 
the entire, unconditional, and sole ownership.” The question of 
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ownership was submitted to the jury upon instructions from the court 
(most of them at the instance of appellants) which covered every 
phase of the evidence. We find no error in the second given for 
appellees, nor in the refusal to give the eleventh on behalf of appel- 
lants. The second required the jury, first. to determine whether 
appellees were the owners. This was the real question, and the lat- 
ter clause might well be treated as surplusage. All the evidence as 
to partnership in the profits, profits for services, ete., was only inci- 
dental to the main issue,—wno were the owners of the stock,—and 
germane in so far, only, as it threw light upon that issue. The court 
fully declared the law upon these points, and the verdict of the jury 
is conclusive upon appellants, for there was ample proof to support it. 

4. The stipulations of the “iron-safe” clause constituted an ex- 
press promissory warranty, and of the clause as to ownership an 
affirmative warranty. They were in the nature of conditions pre- 
cedent to recovery, and a strict compliance with their terms was 
necessary, according to the intent and understanding of the parties: 
Wood, Ins., §§ 179, 449; May, Ins., §§ 156, 157; Ang., Ins., 140; 
Ellis, Ins., p. 28; 1 Arn., Ins., § 213; 3 Kent, Comm. (12th Ed.), p. 
289; Wood vs. Insurance Co., 13 Conn.. 533; 1 Wood, Ins., p. 436. 
It follows that the first instruction of the court, which told the jury 
“that, if plaintiffs have substantially complied with the terms of the 
policy,” they should recover, was erroneous. This instruction, if 
taken in its literal sense, was not incorrect, because “substantially ” 
means “in a substantial manner; really; solidly; truly; compe- 
tently:” Webst. Dict. But in the sense in which it is understood by 
the profession, and treated by authors upon insurance, and the 
sense, doubtless, in which it was intended to be applied here, was in 
contradistinction to a strict or exact compliance: Insurance Co. vs. 
Eddy, 55 Iil., 213; Taylor vs. Beck, 13 Ill., 376; 1 May, Ins., p. 184, 
§§ 183, 184; 1 Wood, Ins., § 207. We do not find, however, that 
this error could have possibly resulted to the prejudice of appellants, 
for the court had charged specifically upon both the above clauses, 
and the proof as to the books being a complete record, according to 
the most approved methods as practiced usually among merchants, 
was uncontradicted. This was a fact which appellant might have 
rebutted had it not been true, and had he been inclined to do so. 
Under the state of case presented by this record, we do not see how 
the jury could have come to any other conclusion than that there 
had been a compliance with the conditions of the policy. The judg- 
ments of the Jefferson and Lincoln Circuit Courts are therefore, 
in all things, affirmed. 
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A statement by plaintiff in proofs of death that insured died by his own hand 
while temporarily insane was claimed by her to have been made from 
hearsay, and under a mistake. 

Held, That the burden of proof that it was a mistake was not imposed on her. 

The jury were instructed that if the insured took poison while sane, the fact 
in consequence would not overcome the presumption against suicide, and 
that in such case they would have to overcome many doubts and a strong 
presumption of law in order to find suicide 

Held, That the burden of proof on plaintiff did not justify such instructions. 


Instructions which were calculated to emphasize the fact of the insured’s ef- 
forts to be rid of his old wife in order to marry a young girl, as evidence 
of insanity, and to divert attention from the main issue of suicide from 


taking a poisonous drug, called for reversal. 
















Statement of facts by Piney, J. 


This is an action upon a contract between the defendant and Lud- 
wig Bachmeyer, whereby he insured his life in the sum of $2,000, 
upon the conditions therein stated, for the use and benefit of the 
plaintiff, who was his wife. The case was before this court in 82 
Wis., 255; 22 Ins. L. J., 98, where the principal facts are stated, and 
a judgment in favor of the respondent was reversed, and a new trial 
awarded, upon the grounds there stated. The policy of insurance 
contains the following stipulation :— 


Death of a member by his own hand, whether voluntary or involuntary, 
sane or insane, at the time, is not a risk assumed by the association in this 













contract. 

The evidence tends to show that the assured, at the time of his 
death, was 51 years of age, and that the plaintiff, to whom he had 
been married 25 years before, was about 10 years older than he. 
He was a carpenter, and had worked steadily for about three years 
and a half in the railroad shops. Seven children had been born to 
the parties, all of whom had died in infancy. They had adopted a 
little girl named Clara when she was about two years old, who, at 
the time of the death of the assured, was between 15 and 16 years 
of age. He always gave his wife the money when he got his pay, 
and she kept charge of it. He was a nervous man, and excitable, 
and had had palpitation of the heart the year before he died, and 
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sometimes took quinine for his nerves. His nervousness increased, 
and he became irritable. The parties had trouble two or three 
months before he died, and it kept increasing. He wanted to marry 
their adopted daughter, but she refused all his advances. He com- 
pelled the plaintiff to go to an attorney and make application for a 
divorce, so that he could marry the girl; and he wanted her to go 
and live with her son by a former husband, at Pittsville, Wis. He 
had previously made indecent proposals to the girl while the plain- 
tiff was absent at church, and on her return she found that Clara 
had locked herself in her bedroom. ‘She came out of the bedroom. 
He was sitting in a chair reading the paper. She told me what had 
occurred. He didn’t say a word. I sent her away then. After she 
had left the house we didn’t speak much together. I was living 
there with him.” The evidence of the plaintiff shows that he then 
required her to go to Mr. Roehr about the divorce; that the assured 
wanted her to go, and leave everything in his hands; that the prop- 
erty was bought with her money, but he did not want her to have 
anything; that he wanted her to get a divorce, and not allow her 
even the things in the house; that she “should go as she stood.” 
The action for divorce, for some reason, was delayed. She was will- 
ing to have a divorce if he would do as she wanted about the prop- 
erty; and he had not yet consented, but wanted the court to decide 
that, arid this was assented to. They did not talk much together 
about this time. She sent Clara away about two blocks distant, for 
her own protection, because she did not want her exposed to any 
more such attacks. It appeared that during his entire life the as- 
sured would get greatly excited at times, and be violent, but that he 
would soon get over it; that he acted sometimes as if he was not as 
other folks. On the date of the death of the assured, in the morn- 
ing, he said he didn’t feel good, and asked plaintiff if she had some 
quinine, and she went and looked, and the box was empty, and she 
told him there was none; that he took his dinner basket, and went 
to the shop. About half past 8 he came home, saying he didn’t feel 
well enough to work. Then he said he was going down town, to 
get himself a suit of light clothes, and some tools that he needed. 
He was as usual that morning, nothing extra, but he felt depressed,— 
kind of headache or something. That he asked plaintiff for money, and 
she gave him $10, and she next saw him about half past 2, or between 1 
and 2, when ke came home. He was perspiring profusely, and com- 
plained of the great heat of the day,—one of the hottest of the season. 
Stated he didn’t want any dinner. Being asked if he had drank some, 
said he drank a glass of beer going down, and one coming up, but it 
didn’t taste good. Wanted to change his clothes. First took a glass, 
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and went into the buttery, put a little rum and sugar in it, and went to 
the pump in the yard, and he drank it.. The water wasn’t good, and 
when he drank it he put a few drops of rum in it out of the bottle. 
Went to the outhouse and came in. He had brought home a coat 
and vest, and a little anvil costing only 25 cents, and had bought a 
little ginger root. He used to keep it for his stomach, And he 
handed the plaintiff the change, and showed her the goods. He 
appeared as usual, only he perspired so. She helped him take off 
his clothes, and put on dry ones, and advised him to lie down on 
the bed. He did so. That was a little after 2 o’clock. She sat at 
the table, where she could see him plain, his whole length. He laid 
on his back, and very still; didn’t move any. “After he laid down 
maybe ten minutes or so, he asked me if my son had written lately, 
—my son by the first marriage. I told him ‘ No,’ and then he asked 
me if Clara was coming back to the house, and I told him ‘No.’ He 
clasped his hands, and said, ‘Oh, I aman unhappy man,’ and folded 
his hands. He then went to sleep, and never said another word. I 
didn’t see any movement. I remained and worked about two hours, 
and he slept.” He continued to sleep while plaintiff was absent a 
short time to the grocer’s, during which a neighbor sat with him. 
When she returned she heard a kind of rattling noise, hard breath- 
ing, which continued, and becoming alarmed, she called in a phys- 
ician, Dr. Boorse, about 6 o’clock, who continued with him until his 
death, about a quarter past 12 that night. In relation to the state- 
ment contained in the.proofs as to the cause of his death, she said: “I 
repeated what the doctors had spoken. I did not know the cause, 
' —temporary insanity caused by morphine. That is what was their 
opinion,—that he had died from morphine poison.” There was an 
inquest held by the coroner. The finding was that the assured 
came to his death by taking opium poison during a fit of temporary 
insanity. The plaintiff testified that she did not have any talk with 
either Dr. Kissling or Dr. Boorse about her husband’s mental con- 
dition. That there was nothing unpleasant occurred that day at 
home. There was no excitement. That at the time the proofs were 
made and signed by her she had no personal knowledge as to the 
particular cause of his death, and did not know of his taking opium 
or morphine; did not personally know that he had taken it. That 
he was accustomed to the use of quinine, and kept it in the house, 
but néver had morphine, or anything of the kind, in or about it, and 
never took it to her knowledge. That he did not bring any quinine 
home that day. That in answering the question in regard to the cause 
of death she relied on the doctors’ opinion. They said they thought 
it wasmorphine. That she had no knowledge at all as to his mental 
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condition at the time he took morphine, if he took it; did not know 
anything about it. That she made the statement in regard to the re- 
mote cause of death being temporary insanity, because the doctors said 
it. Heardthem speak. They claimed he must have been insane because 
he took morphine. She denied that he was insane that dey, or that 
he was ever insane. She testified that she depended on Mr. Roehr 
to make the proofs, which were made about a month after her 
husband’s death. That in swearing to them she understood that 
she was stating the truth at the time, and that she did not at the trial 
know anything more aboutthe facts and circumstances surrounding 
the death of her husband than at the time the proofs were made out. 
Had not learned any new facts since then. It appeared from medi- 
cal testimony that there is but little difference in the appearance of 
morphine and quinine; that only an expert would be able to tell the 
difference; that morphine is dispensed in the form of pills, liquid, 
or powder. Gustav Kaiser testified that the insured was in his store 
the 28th of June,—about three weeks prior to his death. That he 
‘did not notice anything peculiar about him. That he did not show 
any signs of being out of his mind. Christian Oswald testified to his 
acquaintance with the assured. That he used to visit witness as 
often as once in three or four weeks. Last saw him two weeks be- 
fore he died, and did net notice anything abeut his condition or 
manner that was strange at the time. Dr. Kissling also testified to 
visiting the assured on the evening of his death. Thatthe statement 
in the proofs of death, signed by him, that he died of morphine 
poisoning, while temporarily insane, was from information. Could 
not say who informed him. Remembered that the plaintiff told him 
the assured had queer actions lately, and was very excited; did things 
that he had never done before, acting us a person that was not all 
right inhis head. That so far as the insanity was concerned, the 
statement was based on facts sbe related to him. Thatshe was very 
much excited at the time. Dr. Boorse testified to his treatment of 
the assured on the occasion in question, and that the plaintiff stated 
to him that he had been acting strange for some time in regard toa 
certain young lady who was stopping at the house. That he did 
not think he made any statements at all to plaintiff in relation to 
whether Bachmeyer was or was not temporarily insane, as the cause 
of his death. Drs. Hay and Seaman testified as experts in the treat- 
ment of cases of insanity, in answer to hypothetical questions, and 
both stated that in their opinion Bachmeyer was insane at the time 
of taking the poison. Drs. Boorse, Hay, and Seaman were not ex- 
amined on the former trial, nor were the witnesses Kaiser and Oswald. 
Julius E. Roehr acted as the attorney of the plaintiff in making up 
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the proofs of death, which were transmitted to the defendant 
September 14, 1889, together with the certified copy of the proceed- 
ings and testimony taken on the coroner’s inquest. The defendant 
offered said letter in evidence, but upon objection the court excluded 
it. It states: “ Mr. Bachmeyer was attended in his last moments by 
Drs. Kissling and Boorse, and you will find Dr. Boorse’s statements 
in the certified copy of the proceedings. You will see by the proofs 
that Mr. Bachmeyer committed suicide by taking morphine. There 
is no doubt but what he was temporarily insane, as can be shown by 
abundant testimony. I became acquainted with him a few months 
prior to his decease, and was convinced that he was mentally un- 
sound, and had no conception of the relation of things. His ideas 
were confused, his language incoherent, and he had some strange 
illusions. At the time he took the poison, he was clearly unable to 
measure the result of such an act. Iam of the opinion, therefore, 
that this beneficiary is entitled to the insurance, and hope that upon 
examination of the proofs submitted you will allow the claim.” 
Roehr was acting under a written power of attorney, which was put 
in evidence, by which he was authorized to act for the plaintiff, and 
in her “name, place. and stead to ask, demand, receive, collect, and 
receipt for all moneys which are now, or which may hereafter be- 
come, due to me from the Mutual Reserve Fund Life Association of 
New York, upon a policy of insurance, No. 66,655 upon the life of 
Ludwig Bachmeyer, now deceased, and to sign and execute all 
drafts, agreements, and all papers necessary to collect all moneys 
arising from said policy, giving and granting unto my said attorney 
full power and authority,” etc. The defendant’s counsel, at the close 
of the proofs, moved for a verdict in its favor, but this was denied. 

In the general charge the court explained to the jury that the facts 
of insanity avd of suicide are not concrete facts, but conclusions or. 
inferences of fact found from other facts, and proceeded to a state- 
ment of the evidence to the jury, and instructed the jury, among 
other things, that “the burden of proof was upon the plaintiff to 
show that she was mistaken or ill advised in making the statement 
of the cause of his death contained in the proois;” “that whoever 
tries to get rid of that statement assumes the burden of showing 
that it was unadvisedly or ignorantly made, or that it was made by 
mistake;” “that in considering the question, and the evidence bear- 
ing upon the question, of suicide, you must first determine whether 
or not,in your judgment, the man was sane or insane.” “TI can find 
nothing which will warrant you in going further back into the 
history of this man and his family than the time when he first con- 
ceived the idea of getting rid of his wife and marrying this young 
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girl. Whether or not that amounts to insanity, I leave to your 
judgment. You have heard the evidence upon the subject, and the 
evidence of the physicians, and you have heard the opinions of the 
people who were acquainted with the man during that period of his 
life, and from that time down to his death, as to whether he evinced 
any other sign of insanity; and it is for you to determine what effect 
is to be given to these facts.” It was then stated that there was no 
legal impediment to their marriage if and when he procured adivorce 
from his wife, and also the contention that such a whim, such a 
determination on the part of a man of his age and history tends to 
prove insanity, and the opposing claim that it tends to prove moral 
perversity or folly, and not insanity; and the court continued: 
“ There is a maxim abroad in the world which has acquired almost 
the force of law,—that in matters of courtship and marriage there 
is no fool like an old fool. And whether or not this man was merely 
a foolish old man, or whether he was a crazy old man, is a question 
for you to determine at the outset.” ‘After that we find by the 
undisputed evidence that he went so far as to make some inderent 
advances or proposals to this young girl; that, being accused of it 
by her in the presence of his wife, he sat still and read his news- 
paper, and said nothing, being possibly of the opinion that the 
women could be relied upon to do all the talking that was necessary 
on that occasion.” Speaking of the small purchases he had made 
that day, the clothes, anvil, and ginger root, the court left it to the 
jury to say whether these facts indicated an intention to commit 
suicide, and what bearing they had upon the question of his sanity 
or insanity; that “ another fact which bears rather upon the question 
of suicide than insanity is the fact that he had no opportunity, that 
we know of, to take any poison after he had gone and laid down in 
his bedroom.” “There was no declaration on his part of purchas- 
ing such a drug [morphine]. On the contrary, he went away, it 
would seem from his own statement made at the time, partly for the 
purpose of procuring quinine. There has been some evidence 
tending to show that the drug clerk might have been mistaken, and 
that morphine might have been given or taken by mistake for 
quinine, because of the similarity of the drugs. If the man were 
sane, the mere fact that he died from the effects of opium poisoning, 
it being utterly unknown where he got it, when he took it, how he 
procured it, whether he took it by mistake or designedly, would not 
overcome the presumption against suicide. But if he was crazy 
when he took it, no matter when, how, or where, that presumption 
is not in the way. So that it is material whether or not he was in 
his right mind, and, if he was in his right mind, are there any other 
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facts which point irresistibly to the conclusion of suicide? * * * 
If you find that he was sane and in his right mind, you will have to 
scan the evidence very closely, and you will have to overcome 
many doubts, and a strong presumption of the law before you can 
decide in favor of the theory of suicide.” 


Exuiorr & Hickox, for Appellant. 
Juxius E. Rorur and Josuva Stark, fur Respondent. 


Pinney, J. (after stating facts.) 

1. When this case was here on a former occasion the judgment of 
the circuit court was reversed because that court, upon the proofs as 
they then stood, withdrew from the consideration of the jury the 
question whether Bachmeyer was insane or not when he took the 
poison that caused his death, for the reason that this fact, if it ex- 
isted, had an important bearing on the question whether he “ died 
by his own hand,” within the meaning of the policy. The provision 
of the policy is that “ death of the member by his own hand, whether 
voluntary or involuntary, sane or insane, at the time, is not a risk as- 
sumed by the association in this contract;” and it was held, in sub- 
stance, that if the assured was sane at the time, and took the drug 
by mistake or unintentionally, there might be a recovery: Pierce 
vs. Insurance Co., 34 Wis., 389; Penfold vs. Insurance Co., 85 N. Y., 
317. Proof of his insanity would rebut any presumption that might 
otherwise arise against suicide, or that he took the drug by mistake 
or unintentionally. And it was held that the sworn statement of 
the plaintiff in the proofs of death that the assured “ died by his 
own hand while temporarily insane ” was evidence as against her to 
prove his insanity, even in the absence of other evidence, but that 
an honest and unintentional mistake on her part in this respect might 
be shown, and that the statement would not necessarily prevent a 
recovery. That the assured died in consequence of morphine 
poison, which he had taken, was not, on the last trial, a matter of 
real question. The important issues were: (1) Whether the state- 
ment in the proofs as to the insanity of the assured was the result 
of an honest and unintentional mistake; (2) whether, at the time the 
assured took the poison in question, he was sane or insane; (3) 
whether it was taken unintentionally, or by mistake. Insanity and 
suicide are not primary or concrete facts, but conclusion of fact 
drawn from primary facts and circumstances, so that it may well be 
that a party might fairly and innocently arrive at an erroneous con- 
clusion in respect to such questions. In view of the evidence pro- 
duced at the trial, we think it was properly left to the jury to say 
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whether the plaintiff was honestly and innocently mistaken in 
making the statement contained in her proofs, but not that it 
was “ill advised,” for this, in the sense that it was unwise, in- 
judicious, or imprudent, would be misleading. She testified at the 
trial that she had not learned any new facts bearing on the truth 
of the statement since the former trial, or since she made it. 
Nevertheless we think that if she made a mistake, or drew a wrong 
inference from the facts or the opinions of others as to the insanity 
of the assured, she ought not to be precluded from having her case 
submitted to the jury under proper instructions as to the real 
merits of her claim. Her claim is that she made the statement 
upon she strength of what the doctors and others told her; and, on 
the other hand, the doctors testify, in substance, that their conclu 

sions as t» the sanity of the assured were based upon statements 
made to them by the plaintiff, taken in connection, of course, with 
the obvious fact that the assured had taken morphine in sufficient 
quantity to cause his death. It was held on the former appeal that 
there was other testimony than the statement in the proofs of death 
tending to prove the insanity of Bachmeyer at the time, and there 
is now, in addition thereto, the testimony of the attending physi- 
cian, Dr. Boorse, and the expert testimony of Dr. Hay and Dr. Sea- 
man, to the same effect; and on the part of the plaintiff the testi- 
mony of two acquaintances of the deceased, tending in some degree 
to show his sanity. With these exceptions, the testimony is, in its 
general effect, in substance the same as on the former trial. 

2. The objection to the letter offered in evidence, written by the 
plaintiffs attorney, Mr. Roehr, was properly sustained. In so far as 
it had any material bearing upon the case, the statements which it 
contained consisted of his opinions, and facts within his knowledge, 
which should have been testified to by him the same as by any other 
witness, although he was attorney in fact for the plaintiff when he 
wrote the letter to the defendant. In all other respects it was to the 
same effect as the proofs of death, and could have added nothing to 
their force or effect. 

3. The evidence was clearly sufficient to require the question of 
the sanity of the assured, as bearing upon the question of suicide, 
to be submitted to the jury, as well as the question whether he took 
the poison unintentionally, or by mistake, and without any intention 
to terminute his life, in view of the presumtion against suicide in 
the case of a sane person; and some evidence of a somewhat inde- 
cisive nature was given, bearing upon that question. The mere 
fact, however, shown in evidence, that morphine is not easily dis- 
tinguished from quinine by one not an expert, affords ground for 
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little, if any, more than conjecture merely that a drug clerk may 
have given the assured morphine for quinine by mistake. But, as 
the assured purchased ginger root that day, it is probable that he 
visited a drug store. The effect of these considerations was, we 
think, unduly increased by the court inadvertently stating in the 
charge that the assured “ went away from his house, it would seem 
from his own statement made at the time, partly for the purpose of 
procuring quinine.” The record wholly fails to show that any such 
evidence was given. Other errors and omissions in the statement 
of facts in evidence which the court made to the jury are complained 
of as having a tendency, under such sanction, to improperly impress 
the jury; and among these, as bearing on the question of suicide, 
“is the fact that the assured had no opportunity, that we know of, 
to take any poison after he had gone and laid down in the bed- 
room,” while the evidence shows clearly that the situation was such 
that if he had the poison about his person he might and could have 
taken it if he chose, without attracting observation. But it is not 
material to particularize or dwell on minor points, in view of the 
conclusion at which we have arrived, that there must be ‘a new trial 
for error of the court in its charge to the jury, prejudicial to the de- 
fendant, in respect to the degree or quantity of proof required to 
show that the assured did not take the morphine poison by mistake 
or accident, without intent to terminate his life After stating that, 
if the assured was sane when he took it, the mere fact that he died 
from the effects of the poisoning would not overcome the presump- 
tion against suicide, it was left to the jury to say if he was in his 
right mind, and whcther there were “any other facts which point 
irresistibly to the conclusion of suicide;” that if “he was sane and 
in his right mind, you will have to scan the evidence very closely, 
and you will have to overcome many doubts, and a strong presump- 
tion of the law, before you can decide in fayor of the theory of sui- 
cide.” A preponderance or greater weight of evidence was sufficient 
to establish this issue in favor of the defendant. The instruction 
that the facts to establish suicide must be irresistible facts—that is 
to say, facts that could not possible be opposed or resisted—implies 
that, in the absence of such a showing, the issue of suicide should 
be found for the plaintiff, and that the greater weight of evidence 
would not suffice to establish the contrary. Again, the presump- 
tion in such a case against suicide is but a disputable presump- 
tion, and stands for the fact only until it is overcome by evidence. 
Preponderating evidence is all that is necessary to displace it: 
Lawson, Pres. Ev., 138, 139; Insurance Co. vs. Delpeuch, 82 Pa. St., 
235. It was not correct to characterize the presumption as a strong 
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one, any more than in a charge to characterize any particular fact as 
strong evidence of a conclusion sought to be established, for this 
would be an invasion of the province of the jury: Bigelow vs. Doo- 
little, 36 Wis., 119; Rindskopf vs. Myers (Jan. term, 1894). If it may 
be said that presumptions are not of uniform strength or weight, 
it is so not as a matter of law, but by reason of the facts out of 
which they arise, or with which they are met or opposed. In 
any such case the question is one of fact, whether the evidence 
produced preponderates against and overcomes the presump- 
tion. The question is one of fact for the jury, and the duty of the 
court is fully performed when it declares the existence of the pre- 
sumption, and that it may be displaced or overcome by evidence in 
the case, the weight and effect of which is for their determination. 
But a more serious objection exists to this instruction, namely, that 
the jury would have “to overcome many doubts,” as well as “a 
strong presumption of the law,” before they could decide in favor 
of the theory of suicide. What kind of doubts are referred to? And, 
if only reasonable doubts, it is certainly for the jury, and not for the 
court, to say whether they exist, and, if such only are intended, the 
effect of the instruction is to require the jury to apply to the de- 
termination of this issue in a civil action the rule as to the weight 
and degree of evidence applicable only in criminal cases, in addi- 
tion to overcoming the legal presumption. There was sufficient 
evidence to go to the jury to show that the assured committed sui- 
cide, independent of the statement contained in the proofs of death, 
and these erroneous instructions require a reversal of the judgment. 

4. In view of the evidence, we think it was an inadequate presen- 
tation of the question of the insanity of the assured to leave it to 
the jury, in substance, to say whether the fact that he had “con- 
ceived the idea of getting rid of his wife, and marrying this young 
girl,” was evidence of insanity, although it was left to the jury to 
say whether he evidenced any other sign of insanity, and for them 
to determine what effect was to be given to the evidence of physi- 
cians, and those acquainted with him, taken in connection with the 
further statements that “there is a maxim abroad in the world, 
which has acquired almost the force of law, that in matters of court- 
ship and marriage there is no fool like an old fool; and whether or 
not this man was merely a foolish old man, or whether he was a 
crazy old man, was a question for the jury to determine at the out- 
set;” and in this connection, in reference to the indecent advances 
or proposals made by the assured to the girl Clara, that, “ being ac- 
cused of it by her, in the presence of his wife, he sat still, and read 
his newspaper, and said nothing, being possibly of the opinion that 
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the women could be relied on to do all the talking necessary on that 
occasion.” The evidence shows that this was, in no proper sense, 
a matter of courtship and marriage, but that the conduct of the as- 
sured in seeking to turn away his wife of a quarter of a century, 
“just as she stood,” as she expressed it, without anything, himself 
keeping all the property, was conduct of itself which the common 
judgment of the world would be likely to regard as irrational. We 
are constrained to say that these remarks were singularly inappro- 
priate to the subject and occasion, and ought not to have found 
place in a charge to a jury in relation to a serious controversy. 
Their tendency was to disparage and undervalue the defense, which, 
so far as we have been able to see, was made in entire good faith. 
While the mere fact that a man commits suicide does not raise a 
presumption of his insanity at the time, yet that fact, in connection 
with other evidence, is pertinent to the issue of insanity: Karow vs. 
Insurance Co., 57 Wis., 56. The instructions just noticed submitted 
the determination of the material question of the insanity of the as- 
sured upon considerations apparently independent of the fact that 
he had taken the poisonous drug that had so sp@edily terminated 
his life, and in the main upon the so-called courtship and marriage 
aspect of the case. It follows from these views that the judgment of 
the circuit court must be reversed. The judgment of the circuit 
court is reversed and the cause is remanded for a new trial. 


SUPREME COURT OF MISSOURI. 
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DWELLING-HOUSE INS. CO.* 


The policy provided that it should be void, ‘“‘if any change other than by 
death of the insured take place in the interest, title, or possession of the 
subject of insurance. 

Held, That a proceeding in which the estate was partitioned and the property 
set off to the widow avoided the policy. 

The policy provided any change in the title of the subject of insurance 


avoided the entire policy, but insured separate amounts on the building 
and coatents. 


Held, That a change in title of the building did not forfeit as to contents. 


Revsen F. Roy, fur Plaintiffs. 
Hickurn & Yates, fur Defendanl. 
* Decision rendered, March 13, 1894. 
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Gantt, P. J. 

The facts alleged in the petition and supported by the evidence, 
and which are not controverted by the parties in this suit, are as 
follows: The defendant company, by the policy of insurance on 
which this suit is based, insured Anthony E. Trabue against loss by 
fire or lightning for a term of five years, beginning at noon on the 
20th day of April, 1888, in the sum of $800, on the dwelling house 
occupied at the time by said Trabue, and the sum of $250 on the 
contents of said dwelling house, and also $200 on other property 
which escaped the fire. The insured was the owner of the insured 
property. On the 1st day of February, 1889, said insured died at 
his place of residence, which was said dwelling house, in Ralls 
County, Mo. At the time of his death there were living with him at 
the said dwelling house his wife, the plaintiff Christiana Trabue, and 
three of his children, plaintiffs herein, to wit, Taylor J. Trabue, 
Kitty R. Trabue, and Mary G. Trabue. The insured left a will, by 
which he devised to his wife, Christiana Trabue, one-third of his es- 
tate during her widowhood, and the residue and remainder he de- 
vised to his fowr children, his only descendants herein, in equal 
parts, with the provision that the portion willed to one child, Tay- 
lor J. Trabue, should go to him and his bodily heirs. The plaintiff 
Christiana Trabue was appointed executrix, and was qualified as 
such. ‘The plaintiff Mary G. Trabue is a minor, and was a member 
of her father’s family at the time of his death. The property was 
destroyed by fire October 16, 1890. At the time of the loss the 
plaintiff Christiana Trabue was occupying the house as a dwelling 
house. Three of her children—the plaintiffs Taylor J. Trabue, 
Kitty R. Trabue, and Mary G. Trabue—were living with her as a 
part of her family. Prior to said loss the plaintiffs, in an ex parte pro- 
ceeding in the Ralls Circuit Court, had the real estate devised to 
them by said Trabue partitioned among them, and that portion on 
which said dwelling house stood, including said house, was set off 
to said Christiana Trabue during her natural life or widowhood. 
Notice and proof of loss were given, and the property was worth the 
amount claimed. The personal property insured was in said house 
in the possession of Christiana Trabue at the time of the loss. In 
March, 1864, just before their marriage, said Anthony E. Trabue 
and Christiana Trabue entered into a marriage contract, by which 
it was agreed that neither should have nor inherit any interest in 
the property of the other, and it was provided that the said Christi- 
ana Trabue should not receive any dower or inherit any property of 
said Anthony E. Trabue, except as he should give or devise to her. 
The policy contained this clause:— 
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This entire policy shall be void if any change (other than by death of the 
insured) take place in the interest, title, or possession of the subject of insur- 
ance, whether by legal possession or judgment or by voluntary act of the in- 
sured or otherwise. 

The circuit court gave judgment for plaintiffs for the whole 
amount of the policy, and defendant appealed to the St. Louis Court 
of Appeals, where the judgment was reversed without remanding, 
but the decision being in conflict with the decision of the Kansas 
City Court of Appeals in Crook vs. Insurance Co. (38 Mo. App., 
582), the cause was certified to this court under the mandate of sec- 
tion 6 of the constitutional amendment of 1884. 


1. The St. Louis Court of Appeals held the policy was avoided as 
to the dwelling house by the transfer of the title thereto by the parti- 
tion proceedings and judgment therein between the devisees of 
Anthony E. Trabue, the loss having occurred after that decree. The 
court waived all discussion of the effect of the marriage contract, 
and whether the will alone, which became operative upon his death, 
worked a change of property, “ other than by death of the insured,” 
and placed their judgment upon the view that the partition pro- 
ceedings had that effect. In that conclusion we concur. A parti- 
tion of property, whether by deeds inter sese or by the judgment 
or decree of court, effects “the change of interest, title, or posses- 
sion” against which the policy provided: Sherwood vs. Insurance 
Co., 73 N. Y., 447; Burbank vs. Insurance Co., 24 N. H., 550; Hine 
vs. Woolworth, 93 N. Y., 75; Barnes vs. Insurance Co., 51 Me., 110; 
Finley vs. Insurance Co., 30 Pa. St., 311; Dreher vs. Insurance Co., 
18 Mo., 128. 

2. As this judgment, on its face, only affected the real estate cov- 
ered by said policy, the plaintiffs insist they are entitled to recover 
the insurance on the personal property, as to which there was no 
breach of any condition in the policy; but the defendant insists that 
by the use of the terms “entire policy” in said clause the whole 
policy is avoided for a breach in any respect. If defendant’s con- 
tention be correct, it is a most appropriate subject for legislative 
correction at the earliest opportunity. But is this clause properly 
construed by the court of appeals? As early as the case of Loehner 
vs. insurance Co. (17 Mo., 247), it was held by this court that where 
a firm obtained insurance upon a storehouse and a stock of goods 
therein in separate amounts, and the insurance on-the house was 
avoided because the interest in the house was incorrectly described 
in the application, the policy was not vitiated as to the goods; in 
in other words, this court then held that such a contract was divis- 
ible. Afterwards, in Koontz vs. Insurance Co. (42 Mo., 126), the 
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action was on a policy by defendant on a livery stable, the live 
stock, and personal property, each separately stated and appraised. 
In that case Judge Wagner reviewed the cases, and admitted there 
was a conflict between the decisions, but held that Loehner vs. In- 
surance Co. (17 Mo., 247) was a binding authority, and “ cheerfully 
followed it, because this court regarded it as in consonance with 
justice.” These two cases have never been overruled, or their au- 
thority questioned, until the decision of Insurance Co. vs. Barnett, 
73 Mo., 364. The very able and learned judge of the St. Louis 
Court of Appeals, who prepared the opinion in Holloway vs. Insur- 
ance Co. (48 Mo. App., 1), considered Insurance Co. vs. Barnett as 
the controlling decision, and followed it, as required by the consti- 
tution of his court; and in this case Thompson, J., treated the point 
as decided by the Holloway Case, and as clear of all difficulty. 
Since then the Kansas City Court of Appeals, in Shoup vs. Insur- 
ance Co. (51 Mo. App., 286), has followed Judge Rombauer’s decis- 
ion in the Holloway Case; so that it becomes very important to 
determine the effect of the Barnett Case. An examination of that 
case will show that the remarks of the learned judge who delivered 
that opinion were entirely “obiter dicta” as to this question of the 
divisibility of the contract He says, “if such a stipulation was in 
fact in the policy,” the plaintiff would be entitled to the full relief 
prayed; so that it is clear no such clause was before the court; and, 
while his opinion is entitled to respect on the supposed case, it is 
equally clear that the court did not overrule the decision in Loehner’s 
Case or Koontz’s Case, but, on the contrary, on the only point that 
was in fact before the court, those cases were treated as binding 
authority. Our conclusion is that so much of Judge Norton’s opin- 
ion as referred to the entirety of the policy in the Barnett Case was 
obiter, and did not overrule the Koontz and Loehner Cases; but, 
independent of the binding authority of those cases, we think they 
were correctly decided. In both of those cases “the policy” was 
to be void upon certain conditions. Here it is said “the entire pol- 
icy” shall be avoided. “The policy” includes all and every part of 
it, and tne insertion of the word “entire” cannot add anything 
more to it, so that this mere verbal addition has not, in our opinion, 
changed the law of the case. The cases cited by Judge Norton from 
Pennsylvania, Maine, Maryland, and other states are based upon the 
cases of Friesmuth vs. Insurance Co., 10 Cush., 587. By the laws of 
Massachusetts the policy in that case was a lien on the interest of 
the assured in both the building and personal property insured. In 
holding that such a policy was an indivisible contract, Judge Bige- 
low put it upon the ground “that the consideration was regarded as 
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an entirety, for which the deposit note was given, and the liability 
of the assured to assessments on that amount in case of losses.” He 
said: ‘“‘They [the company] had a right to look to their lien on each 
and all of different kinds of property insured by them for the secur- 
ity of the whole amount of the note;” and so that policy said on its 
face. Upon the facts of that case no question can be made of its 
correctness. The lien was given on all the property. A false rep- 
resentation affected allof the lien. On the same principle stand the 
subsequent cases of Brown vs. Insurance Co., 11 Cush., 281; Gould 
vs. Insurance Co., 47 Me., 403. In Gottsman vs. Insurance Co. (56 
Pa. St., 210), Judge Thompson cites the Friesmuth Case, and those 
based on that case, without, however, adverting to the statutory 
lien. That other courts have adopted this construction of the en- 
tirety of the contract is not questioned, but, entertaining for them, 
as we do, all due respect, we see no reason for departing from our 
own decisions when they are based upon what appears to us the 
soundest reason. When one applies for distinct and separate insur- 
ance, a part on real estate, a part on personal property, he can re- 
quire two separate policies. The accidental circumstance that for 
convenience merely they are included in one policy does not merge 
them into one. If the goods alone were destroyed, the terms of the 
policy applying to them alone could be made the basis of recovery. 
The supposed danger of making a contract for the parties is not in 
the case. The question is whether, according to legal principles, 
the contract made is severable or entire. There is nothing to indi- 
cate the company would not have assumed the risk on the house with- 
out taking one also on the goods, nor vice versa. The contract as 
to each admitted of being separately executed as to the separate 
subjects of insurance. The application is for separate insurance, 
and it is kept distinct in the policy. Nor are the cases of Koontz 
and Loehner, supra, unsupported by authorities in other states. In 
Insurance Co. vs. Lawrence (4 Metc, Ky., 9), the Supreme Court of 
Kentucky held that when insurance was obtained upon a storehouse 
and stock of goods, in an action for loss on the goods the fact that 
the insurance on the house was void because the interest on the in- 
sured was incorrectly stated did not vitiate the policy on the goods, 
but it would be treated as a separate policy; citing Loehner vs. In- 
surance Co. (17 Mo., 247), with approval. In Clark vs. Insurance 
Co. (6 Cush., 342), a policy made separate insurance on two build- 
ings, with a clause declaring it void if the insured should alienate 
the property. It was held that alienation of one building did not 
avoid it as to the other. In Merrill vs. Insurance Co. (73 N. Y., 
452), the policy was upon several separate and distinct classes and 
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species of property, each, as in the case at bar, separately valued; 
the sum total of the valuation was insured for a premium in gross; 
the contract was held severable. Judge Folger reviewed all the 
cases, including the two cases of Loebner and Koontz, supra, de- 
cided by this court, and in a most satisfactory manner sustained the 
reasoning of those cases upon the analogies of the law and the 
proper construction of the contract: Johnson vs. Johnson, 2 Bos. 
& P., 162; Mayfield vs. Wadsley, 3 Barn. & C., 357; Goring vs. 
Insurance Co., 10 Ont., 236; Insurance Co. vs. Walsh, 54 Ill, 164; 
Date vs. Insurance Co., 14 U. C. C. P, 548; Diekericks vs. In- 
surance Co., 10 Johns., 234; Trench vs. Insurance Co., 7 Hill, 
122; Phillips vs. Insurance Co., 46 U. C. Q. B., 334; Heacock 
vs. Insurance Co. (unreported), referred to in Merrill vs. Insur- 
ance Co., 73 N. Y., 462; Moore vs. Insurance Co., 28 Grat., 508. 
The Merrill Case came under review in 1886 in Schuster vs. Insur- 
ance Co. (102 N. Y., 260), and was unanimously sustained. In 1891, 
in Pratt vs. Insurance Oo. (130 N. Y., 206), the question again re- 
curring, the court of appeals says: ‘‘Whatever may be the rule 
elsewhere, it is settled in this state that where insurance is made on 
different kinds of property, each separately valued, the contract is 
severable, even if but one premium is paid, and the amount insured 
is the sum total of the valuations.” See, also, Smith vs. Insurance 
Co., 47 Hun., 30; Woodward vs. Insurance Co., 32 Hun., 365; Insur- 
ance Co. vs. Fairbank (Neb.). In the very recent case of Coleman 
vs. Insurance Co. (Ohio), the Supreme Court of Ohio aligns itself in 
this conflict of authority on the side taken by this court in Loehner 
vs. Insurance Co (17 Mo., 247), and Koontz vs. Insurance Co. (42 
Mo., 126), holding such contracts as this severable. Vide, also, 
Rogers vs. Insurance Co., 121 Ind., 570; Insurance Co. vs. Spank- 
neble, 52 Ill, 53; Quarrier vs. Insurance Co., 10 W. Va., 530; Insur- 
ance Co. vs. Schreck, 27 Neb., 527. When this contract was made, 
then, it was the settled rule of decision in this state that such a con- 
tract as this was divisible or severable, although the policy had a 
clause which would avoid the whole contract. The addition of the 
word “entire,” given its utmost latitude, could not avoid any more 
than the whole policy; hence it added nothing to the policy. For- 
feitures are not favored in the law, and ‘will not be inforced if any 
reasonable interpretation can be made which will prevent one. No 
reason is given here why a forfeiture should be enforced, except the 
insertion of the word “entire” into the policy. The risk was not 
increased. The premiums were taken, kept, and enjoyed for insur- 
ance on the personal property. The policy as to the house was 
avoided, doubtless, through the ignorance of the insured; but they 





1894. | Fire Ass'n of Philadelphia vs. Flournoy. 535 


have violated no condition as to this personal property. Holding, 
then, as we do, that this was a divisible contract, it results that the 
legal effect is the same as if two distinct and separate policies were 
issued, and, so reading the contract, we do not reject the word “en- 
tire” at all, but apply it to that policy, or portion of this policy, 
which the insured has forfeited by the change of title to which alone 
this clause refers; and it avoids that “entire” policy, and not the 
policy in which no condition or warranty has been broken. This 
construction logically follows from the divisibility of the contract, 
and best accords with fair dealing and the presumed intention of 
the parties. Our conclusion is that neither the law nor common 
honesty will permit the defendant to avoid paying the loss as to this 
personal property. The judgment of the St. Louis Court of Appeals 
is affirmed in so far as it adjudged the policy on the dwelling house 
avoided, and reversed in so far as it avoids the insurance on the 
personal property, and the cause is remanded to that court with 
directions to affirm the judgment of the circuit court to the amount 
of $250, the amount of insurance on personal property and piano, 
and reverse it as to the remainder of said judgment. The costs of 
the appeal] to this court are adjudged to plaintiffs, and the costs of 
the appeal to the St. Louis Court of Appeals are adjudged to 
defendant, as also the costs in the circuit court, after the offer of 
judgment was made; the other costs to plaintiffs. Ali concur. 


SUPREME COURT OF TEXAS. 


FIRE ASS’N OF PHILADELPHIA ) 
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A lease which stipulates that upon the payment of a specified sum during its 
continuance, the lessor ‘‘ does hereby seil, transfer and convey” the 
absolute title, is a conditional sale in violation of a policy provision 
against any change in interest, title or possession. 
company is not put on inquiry as to the character of the lease by notice 
that a lease had been executed, and thereafter consenting to an assign- 
ment of the policy, where the transfer of the policy and property was 
made with full knowledge of the character of the lease by the agent of 
assignee. 
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Fisuer, J. 

January 8, 1889, appellee instituted this suit against appellant 
upon a policy of insurance issued by appellant to Brady Bros., 
December 21, 1887, and running one year from date, for $1,000, 
covering certain household furniture and property in a building used 
as an hotel in the city of Gainesville. October 1, 1888, the policy 
was, by consent of appellant’s agent, assigned to appellee by Brady ° 
Bros. The property was destroyed by fire October 20, 1888. The 
appellant, with other issues presented in its answer, pleaded that the 
policy sued on contained a stipulation to the effect— 

That, if any change takes place in the title, interest, or possession of the 
property, except by reason of the death of the assured, whether by sale, 
transfer, or conveyance, in whole or in part, the policy shall become void. 
And that, in violation of such stipulation, Brady Bros., about 
January 31, 1888, without the consent of appellant, transferred the 
property covered by the policy to a firm composed of Tinkle & 
Black, who immediately took possession of the property; and that 
when the policy was assigned to appellee by Brady Bros., with the 
consent of appellant, it did not know that the said Brady Bros. had 
sold or contracted to sell the property covered by the policy to Tinkle 
& Black. That by reason of the breach of such condition in the 
policy it is void. Appellee, in reply to these averments, in the 
answer alleges “that the property was not sold or transferred to 
Tinkle & Black by Brady Bros., but that it was simply leased to them, 
and that Tinkle & Black did not claim to own any interest in said 
property; that the appellant, at the time of the transfer of the policy 
to appellee and before, had full notice and knowledge of the fact of 
such lease, and consented to the assignment thereof with full knowl- 
edge of the lease.” The court below rendered judgment in favor of 
appellee for the full amount of the policy. 

The first assignment of error complains of the following charge 
given bythe trial court: “ But if you should believe from the evidence 
that the defendant or its agents, C. H. Wood & Co., knew of the terms 
of said agreement or contract between Brady Bros. and Tinkle & 
Black, and made no objection to the same, but permitted Brady 
Bros. and the piaintiff to continue said policy in force, and did any 
act calculated to induce the belief that it consented to such change, 
then the defendant would not be permitted to claim an avoidance 
of the policy sued on,”—because the said charge is not applicable to 
the evidence before the jury, there being no evidence whatever that 
the defendant or its agents had any notice of the terms of said con- 
tract, or that it did any act calculated to induce a belief that it con- 
sented to a change in the title of the insured property. It appears 
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from the evidence on the 31st day of January, 1888, Brady Bros. and 
Tinkle & Black entered into a written contract in consideration of 
$400 paid to Brady Bros., and other payments to be made by 
- Tinkle & Black, whereby Brady Bros. leased to Tinkle & Black, for 
the term of three years, commencing February 1, 1888, all the prop- 
erty covered by the policy. The agreement states the time and 
amount of each subsequent payment, and contains this stipulation: 
“It is further hereby expressly understood and agreed by and be- 
tween the parties to this contract that, should the party of the 
second part on or before November 3d, 1888, pay to party of the first 
part an additional sum of $26.85, then, and in that case, the party of 
the first part doth hereby sell, transfer, and convey unto the party 
of the second part, the absolute title and ownership of all of said 
furniture and property.” By the terms of the policy it is provided 
“that, if any change takes place in the title, interest, or possession 
of the property, except in case of succession by reason of the death 
of the assured, whether by sale, transfer, or conveyance, in whole or 
in part,” ete., it shall become void. The court instructed the jury 
that the contract between Brady Bros. and Tinkle & Black created 
a change in the title to the property. We think this a proper con- 
struction of the contract: Insurance Co. vs. Clarke, 79 Tex., 24; 
Smith vs. Insurance Co. (Cal.) Although the contract rendered the 
policy void, the appellee contends that appellant is estopped from 
asserting such fact, because it knew of the change of possession of 
the property and the terms of the contract when it assented to the 
transfer of the policy to appellee. The evidence shows that the con- 
tract was not recorded, and it further appears that at the time the 
policy was assigned to appellee, and consented thereto by appellant, 
it, through its agents, had notice and knowledge of the fact that 
there was a change in the possession of the property, and that the 
same was in the possession of Tinkle & Black, and it had been in- 
formed that Tinkle & Black held the property under a lease from 
Brady Bros. The instrument creating the lease was never exhibited 
to any of the agents of appellant, nor were the terms and conditions 
stated to them. The evidence does not show that any such agents 
knew of the terms of the contract creating a conditional sale of the 

property to Tinkle & Black. They received no information as to this 
stipulation in the contract. 

Appellee seeks to avoid the effect of the want of notice upon the 
part of the agents of appellant of that part of the contract that 
creates a conditional sale by contending (1) that the evidence shows 
that the parties to the contract simply intended to operate a lease, 
and that it was not intended that any title to the property should 
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pass by virtue of the contract; and that appellant having notice of 
the lease, the estoppel would operate. (2) That, although the con- 
tract may in part create a conditional sale of the property, the 
appellant, having notice that the property was held under a contract 
of lease, is chargeable with notice of all the terms and conditions of 
the contract entered into between the parties. That notice of the 
existence of the contract of lease puts appellant upon inquiry as to 
the stipulations creating the conditional sale. We think that neither 
of those positions is tenable. There is not about this contract any 
ambiguity or uncertainty that requires explanation. Itin unequivo- 
cal terms transfers the property therein described to Tinkle & Black 
upon their complying with certain conditions concerning the terms 
of sale. The legal effect of this instrument declares its purpose. 
And in a controversy between the parties to the contract, where its 
terms are sought to be enforced, the law would not permit parol 
evidence to give it adifferent effect than its terms import. Further, 
upon this point, we think the evidence shows that the parties under- 
stood that, if Tinkle & Black complied with the contract, and made 
the payments agreed upon, they would become the owners of the 
property. This, we think, is a fair construction of the entire evi- 
dence offered by the witness upon this subject. The fact that the 
appellant was informed of the existence of the lease would not put 
it upon inquiry to ascertain the existence of another right or inter- 
est that the lessees may have in the property. The only effect of 
this information would be to put appellant upon notice of the exist- 
ence of the lease, and of all the terms and conditions necessary and 
usual contained in instruments creating such estates. He would not 
be expected to examine such an instrument to ascertain if it passed 
a fee-simple or conditional title to the property described. Where 
the party states and names the right under which he holds, such 
information will not excite inquiry as to any other or different right: 
Dickey vs. Henarie (Or.). We do not believe that the facts justified 
the charge complained of, and for this reason we reverse and remand 
the case. 

Appellee insists that the consent by appellant to the transfer of the 
policy was a waiver of any prior forfeiture of the policy by reason of 
the contract between Brady Bros, and Tinkle & Black, and that such 
consent created a new obligation to the assignee. Without deciding 
whether the consent by the insurance company to the transfer of the 
policy constitutes within itself a sufficient consideration for a promise 
creating a new obligation, and without deciding what would be the 
effect of the consent to the assignment of the policy in creating a new 
obligation upon the part of the insurance company, we do not think 
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that the facts bring this case within the reason of the rule announced 
to those cases that regard such consent as creating a new obligation 
upon the part of the insurance company. Ellis vs. Insurance Co., 
(17 Ins. L. J., 205), and other cases that hold that such consent to the 
transfer of the policy creates a new obligation with the insurance 
company where there has been a previous forfeiture, rest upon the 
ground that the assignee was ignorant of the forfeiture or the facts 
from which the forfeiture resulted. Such is not the case here. It 
appears that Brady Bros., at the time the policy was assigned, also 
transferred to appellee, by a written indorsement on the contract, all 
his right and interest in the contract. This transfer of the contract 
and property therein described to appellee was effected by Tinkle as 
the agent of appellee. Tinkle also, as the agent of appellee, obtained 
a transfer of the policy to appellee, and the consent of the insurance 
company thereto. Tinkle, when acting as the agent of appellee in 
these matters, had actual knowledge of the terms of the contract 
between Brady Bros. and Tinkle & Black, and of the forfeiture, and 
facts that occasioned it. The knowledge and notice of Tinkle, under 
the circumstances, are chargeable to appellee. We conclude the 
case should be reversed and remanded, and so report it. 
Adopted by supreme court, May 17, 1892. 


SUPREME COURT OF LOUISIANA. 


MRS. CAROLINE LEMAN 


vs. 


MANHATTAN LIFE INS. CO.* 


In an action on a life policy, proofs of loss, stating suicide as the cause of 
death, are admissible. but not conclusive against the assured. In such 
actions, when the defense is self-destruction, the burden of proof is on 
the insurer to establish the suicide, and when circumstantial evidence 
only is relied on, the defense fails, unless the circumstances exclude with 
reasonable certainty any hypothesis of death by accident or by the act of 
another. No such exclusions of any hypothesis save suicide can be predi- 
cated on the mere fact of the dead body of the person insured, found with 
a mortal wound from a gunshot, the discharged pistol wedged on the 
thumb, and there being other circumstances inconsistent with self-de- 
struction. Verdict and judgment reversed, and judgment given for the 
plaintiff for $5,000. 


* Decision rendered, May 7, 1894. Syllabus by the Court. Reported by W. O. Hart, of the 
New Orleans Bar. 
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A. H. Leonarp and Morris Marks, for Plaintiff, Appellant. 
DincetspieL & Hart, for Defendant and Appellee. 


Euis, J. 

The plaintiff sues on a policy of insurance issued by defendant 
on the life of her husband. The defense is the husband com- 
mitted suicide, and the policy excluded liability in case of self- 
destruction sane or insane. The jury found for the defendant, and 
plaintiff appeals from the judgment in the verdict. 

The proof of loss furnished the company, 1. e., statement of the 
undertaker, physician, agent and priest, as well as the coroner's 
inquest, stated suicide as the cause of death. The defendant offer- 
ing these proofs insisted plaintiff was bound by them; that is, 
defendant objected to any testimony contradicting these proofs, The 
court admitted the testimony. 

It is to be observed at the outset, the cause of death in this case 
is purely a matter of opinion. There is no testimony whatever on 
the subject, except the fact the insured was found dead from a 
mortal gunshot wound, with a pistol wedged in the bend of his 
thumb, and the body so disposed as will be discussed in another 
place, as to suggest inferences entirely consistent with accidental 
death, or at least not of a character to exclude every supposition 
but suicide. 

If the opinions of witnesses as to the cause of death are to be 
accepted as conclusive, contained in statements which the company 
exact under their policy, it is a harsh application of the supposed 
rule as to the effect of such statements. In our opinion neither 
reason nor anything support the contention of the company in this 
respect. We think the statements were admissible to be weighed 
by the jury with other testimony administered. Such was the 
ruling of the lower court, and we sustain it: See Home Association 
vs. Sargent, 142 U. S., 699; Company vs. Newton, 22 Wallace, p. 
36; 26 An., 404. 

The authorities perhaps do not go to the full length here affirmed 
but they tend to give the proof admissibility, but certainly do not 
assert their conclusiveness. The better opinion is, the insurer is 
not estopped by the proof: Bliss on Life Ins., Sec. 265. 

The discussion in the past that suicide should be regarded as 
proceeding from insanity could not bar recovery, even though the 
policy stipulated no recovery in cases of self-destruction, has been 
ended, as life policies now, usually, we believe, contain what is 
known as the “sane or insane ” clause, i. e., no recovery in case of 
suicide, sane or insane. 
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That clause is in this policy, but still notwithstanding the sane or 
insane clause, to defeat a recovery on the policy it must appear the 
deceased took his own life. 

In this case the testimony, mainly the mute witness of the dead 
body, is all on which the company relies, besides the statements in 
the proof of loss of those who were possessed of no knowledge save 
that afforded by the body of the deceased. 

There is in the record a mass of what is called “‘ expert testimony.” 
It, of course, consists of theories as to the cause of death. The 
testimony of those who testify from their experience in the use of 
firearms; from physicians, who draw their inferences from the gun- 
shot wound, the position of the body and the circumstances—the 
admissibility of such testimony is at best doubtful: Bliss on Life 
Ins., Sec. 378-379. 

The court at last must determine the basis and potency of all such 
theories arising from all the facts. These facts are: “The body 
found with the wound from gunshot causing death; the discharged 
pistol wedged in as if it had been forced on the thumb of the right 
hand; the body reclining on the sofa as of one sleeping; the left 
arm rested on the breast; the right leg crossed on the lett; the 
head in the usual position of one in repose, and there being no evi- 
dence of any convulsive movement, if we correctly translate the 
technical word “jacitatio,” used by the physicians who testify, 
the pistol was tightly wedged to the thumb so as to require force 
to remove it. The question is whether these appearances point to 
suicide to the exclusion of any other cause, why not with equal 
potency to accidental death, or death by the hand of another? 

Dr. Gray, who was one of those who gave a statement at first 
attributing the death to suicide, seems to have changed his opinion. 
He testifies: “I was first led to believe it was suicide from the fact 
that the body was dead and the pistol was in his hand, but the fact. 
as stated in the previous answer (viz., that the thumb was thrust 
through the guard of pistol and tightly wedged as if it had been 
forcibly thrust in), the force necessary to draw the thumb from the 
guard, the absence of any evidence of jacitatio, or of having been 
any, as shown by the precise manner in which the body laid, with 
arms folded, the legs crossed at ankles as in a person sleeping, 
having raised doubts in my mind as to how his death did occur, 
whether by his own hand or by that of another.” 

The testimony of others professing to be experts as to the hand- 
ling of firearms, and the cause of his death, reach the conclusion 
different from that of Dr. Gray. 
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We think, giving all due effect to the expert testimony, it is at 
least fair to say it does not establish the suicide. 

In any consideration of the cause of the death, weight is due to 
the condition of the deceased in life; i. e., his domestic relations, 
his means, his health and the state of his mind. It is human expe- 
rience that the motive or prompting for self-destruction, is to be 
sought and usually found in domestic unhappiness, ill-health, 
fancied troubles or insanity. In this case no such causes were ex- 
hibited by the record. The deceased was fortunate in business, 
had a wife and children to whom he was attached and with whom 
he was happy. He parted with them on the day of his death in the 
best of spirits, and the shock of his death came a few hours later, 
No physical malady or mental disturbance, or fancied trouble ex- 
isted to furnish cause for taking his life. 

In this condition there is no adequate basis to refer the death to 
the intentional act of the deceased. If there are indications that 
point to suicide, there are other features not consistent with this 
theory. 

Where, as in this case, circumstantial evidence alone is relied on 
to establish suicide, it is at least within bounds to say the evidence 
must be of a character to exclude any other cause of death. If the 
evidence falls short of this exaction the suicide is not proved. The 
fact of death remains, and that casts the liability on the company 
insuring against death, with the excepted case of self-destruction— 
the company fails to establish this. Appreciation of the evidence 
and of the burden of proof constrains us to set aside the verdict and 
judgment of the lower cuurt in favor of the defendant: Bliss on 
Life Ins., pp. 366, 367; 47 N. Y., 52; 2 Bliss, 404. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be avoided and reversed and that plaintiff do 
have and recover from defendant $5,000 with legal interest, and 
appellee to pay costs. 
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SUPREME COURT OF WISCONSIN. 


COMMERCIAL BANK 
v8. 


FIREMAW’S INS. CO., or Dayton, OunI0.* 


A deception, in order to amount to legal fraud, must both deceive and dam- 
age. Where the company is not injured in an adjustment by the fraudu- 
lent alteration of books, the adjustment will not be defeated. 


The concealment of an inventory from the adjusters is not the concealment 
of a ‘‘material fact” within the policy, unless the company is injured 
thereby. 


Evidence of the adjusters that they would not have made the adjustment 
had they known of the alterations is a mere opinion of their course 
under different circumstances, and is not admissible. 


Evidence of the manager as to his reasons for the alteration is admissible. 


Statement of facts by Newman, J. 

The defendant is a fire-insurance company. On January 26, 1891, 
it issued a policy of insurance to the Island Sash & Door Company, 
on its factory, and stock in its dry kilns and warehouse, and lumber 
in the yard, for the amount of $1,000. On the 7th day of June, 1891, 
a loos occurred. (n the 18th day of June, 1891, the loss was ad- 
justed at $691.88, which sum the defendant promised to pay. After- 
wards, the Island Sash and Door Company sold the claim to the 
plaintiff. The action is on the adjustment, to recover the sum 
agreed upon. The defense is that the Island Sash and Door Com- 
pany had procured such adjustment of loss by fraud practiced upon 
the adjusters ; that such adjustment had been based upon an in- 
spection of the books of the insured, which had been altered and 
falsified for the purpose of deceiving the adjusters, and which did 
deceive them as to the amount of the loss, and that the insured 
suppressed an inventory of its stock for the purpose of defrauding 
the defendant. It was conceded on the trial that an account, which 
is called by the witness the “ manufacturing account,” had been 
changed after the fire, by erasure and overwriting, so as to be 
reduced by the sum of $13,000, and the lumber account had been 
increased by the same sum. The insured, while admitting the 
alteration. claimed that it was made for the purpose of showing 
more truly the amount of property on hand at the time of the loss, 
and that that was its effect. It was not decided, or submitted to 
the jury, whether the effect of the alteration was to approximate it 
“*Decision rendered, March 16,18. 
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more nearly to the true condition of the business. There was evi- 
dence which tended to show that that was its effect. It was also 
controverted upon the trial whether the insured suppressed an in- 
ventory of the manufactured stock taken in January, 1891. This 
inventory was produced on the trial. It is not claimed that it 
showed a different state of facts from those apparent by the books 
used at the adjustment. There was a special verdict as follows: 
* First Question. Had the manufacturing account upon the books 
of account of the Island Sash & Door Company been reduced thir- 
teen thousand dollars, by changing two entries upon the debit side 
of such account, before it was submitted to the adjusters? Answer 
(by the court). Yes. Second Question. Was the lumber account 
upon the books decreased thirteen thousand dollars upon the credit 
side before it was submitted to the adjusters? Answer (by the 
court). Yes. Third Question. Did the adjusters, in making up 
the account, rely upon the correctness of the manufacturing account, 
as submitted to them? Answer. Yes. Fourth Question. Did the 
adjusters, in making up the adjustment, rely upon the correct- 
ness of the lumber account, as submitted to them? Answer. Yes. 
Fifth Question. Were the adjusters of the defendant ignorant of 
such alterations at the time of making such adjustment? Answer. 
Yes. Sixth Question. Did the Island Sash & Door Company make 
the alterations in the account books for the purpose of deceiving 
the adjusters, and inducing them to make such adjustment ? Answer. 
Yes. Seventh Question. Was the inventory book containing the 
inventory of January 1, 1891, withheld or concealed from the de- 
fendant at the time and prior to the settlement in question by the 
Island Sash and Door Company, or any of its officers or agents ? 
Answer. Yes. Eighth Question. If you answer the foregoing ques- 
tions in the affirmative, were the adjusters induced by the conceal- 
ment of such inventory to make such adjustment? Answer. Yes. 
Ninth Question. Do you find for the plaintiff or defendant? De- 
fendant. G.O. Tichner, Foreman.” There was judgment for the 
defendant on the special verdict, from which the plaintiff appeals. 


Turner & Trutiy, for Appellant. 
Miter, Noyes & Mixuer and Gero. N. Watp, for Respondent. 


Newman, J. (after stating the facts.) 
The litigated question was whether, by the alteration of the books. 
of the Island Sash & Door Company the defendant was defrauded. 
The alteration was not denied, nor that the books, as altered, were 
presented to the adjusters as representing, with substantial cor- 
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rectness, the true condition of the business of the insured at the 
time of the loss. The case was tried, on the part of the defendant, 
and submitted to the jury by the court, upon the theory that the 
alteration of the books, if from a bad motive, was a complete defense, 
against the action on the settlement, without regard to the question 
whether the books, as altered, did reatly misrepresent the condition 
of the business of the insured. The integrity or depravity of the 
motive which led to the making of the alterations was made the 
test, rather than the effects of the alterations upon the rights of the 
defendant. Yet little or no evidence was given, bearing upon the 
question of motive, except the making of the alterations themselves. 
No evidence was given to show that the books, as altered, did in 
fact misrepresent the condition of the business, while, on the other 
hand, there was considerable evidence tending to show that the 
books, as altered, did show, with substantial correctness, the actual 
condition of the business, and that the alteration was designed, and 
had the effect, to make the books more nearly to represent the true 
state of the business than they did before. Yet this seems to have 
been an important question in the case,—perhaps the important ques- 
tion in the case ; for, if the alteration had this effect upon the books, 
it is difficult to see how it could have had the effect to deceive the 
adjusters, whatever may have been the intention of the parties mak- 
ing it. Besides, if that was, indeed, its effect upon the books, that 
should have been almost or quite decisive of the motive which in- 
duced the alteration, and it must have been quite decisive of the 
question whether the defendant was defrauded by it. But this 
question did not bear the brunt of the controversy. It was not 
submitted, formally, in the special verdict, nor in any way, except 
as involved in the more comprehensive question, was the defendant 
defrauded? This larger question was tried and submitted to the 
jury on the theory that, if the motive for the alteration was bad, it 
was unimportant whether the defendant was damaged by reliance 
upon the altered books. 

The court refused to submit, in the special verdict, this question 
asked by the plaintiff: ‘ Was the liability of the defendant on the 
said insurance policy affected, or in any amount increased, by said 
alteration ?” nor did it submit any equivalent question. It also re- 
fused to give these instructions asked by the plaintiff : “If you find 
from the evidence that the defendant was in no way injured by the 
alterations or erasures in the hooks, nor by the absence of the in- 
ventory of January 1, 1891, and the amount agreed upon at the 
settlement was the correct and the true amount due from the de- 
fendant, then the facts become immaterial, or not fraudulent.” 

VoL, XXIII.—35. 
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And this : “Fraud cannot be made available to any party, to set 
aside or defeat a settlement or account stated, unless it causes some 
injury to the party complaining of such fraud.” And the court gave 
no equivalent instructions. The law does not undertake to furnish 
remedies for wrongs which are so impalpable or imaginary as not 
to cause damage. The law does not regard or treat as a fraud a 
deception so intangible as not to cause damage. To amount toa 
legal fraud, it must both deceive and damage: McDonald vs. Dan- 
iels, 58 Wis., 428. This was a vital question in the case, and should 
have been submitted, and the instructions asked should have been 
given. So in regard to the suppression of the inventory. Although 
this inventory was produced at the trial, it was not attempted to 
show that it represented any different condition of the stock from 
that assumed as the basis of the adjustment ; so its suppression 
could neither have deceived nor damaged the defendant. 

And it does not appear that the defendant had a defense against 
an action on the policy, which it has waived or lost by the settle- 
ment. There was a provision in the policy of insurance that the 
“entire policy should be void if the assured has concealed or mis- 
represented, in writing or otherwise, any material facts or circum- 
stances concerning the insurance or the subject thereof, * * * 
or in any case of fraud or false swearing by the insured, relating to 
the insurance or the subject thereof, whether before or after loss.” 
Provisions in the policy which work a forfeiture are to be construed 
as strongly against the insurer, and as favorably to the insured, as 
its terms will reasonably permit: Wakefield vs. Insurance Co., 50 
Wis., 532; Kircher vs. Insurance Co., 74 Wis., 470! Unless the 
concealing of the inventory worked an injury to the defendant, it 
could not have been the concealment of a material fact ; and, if the 
the alterations of the hooks wrought no damave, it was not a fraud, 
within the meaning of this provision of the policy. 

The adjusters were permitted, against plaintiff's objection, to state 
that they would not have made the adjustment if they had known 
of the alteration of the books. It is difficult to see how this is more 
than their opinion of what they would have done under altered 
circumstances. One cannot very surely predict what he will do in 
any hypothetical situation. If the alteration of the books had come 
to the attention of the adjusters at the time of adjustment, and they 
had investigated,—as they did not upon the trial,—and had found, as 
the plaintiff claims, that the books were really made more truthful, 
as related to the loss, very likely they would have made the same 
adjustment. This was not an improbable result of investigation, 
from anything that appeared upon this trial. The jury could have 
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answered this question with as much knowledge and certaiuty as the 
adjusters themselves. It should not have been permitted to be 
answered under objection. ° 

Mr. Conrad Bohn, the business manager of the insured,—the 
person who caused the alteration of the books to be made,—was 
asked, “Did you have any intention of deceiving or defrauding 
this defendant by so doing?” (meaning altering the books). Upon 
objection, the answer was excluded, as incompetent, and not on ac- 
count of the form of the question. That the testimony was com- 
petent, and should have been received, is well settled: Anderson 
vs. Wehe, 62 Wis., 401, and cases cited. 

The real questions upon which the rights of the parties depend 
were neither tried nor submitted to the jury. The judgment of the 
superior court is reversed, and the cause remanded for a new trial. 


SUPREME COURT OF WISCONSIN. 


STEHLICK 
v8, 
MECHANICS’ INS. Co.* 


The revised statutes of Wisconsin make a solicitor an agent of the company 
‘to all intents and purposes.” 


Held, That such agent has power to bind the company by agreement to insure, 
no matter what limitations may be imposed on his authority by the com- 
pany if unknown to the insured. 


Statement of facts by Winstow, J. 

Action to recover damages for breach of an alleged contract to 
insure plaintiff's property. The plaintiff alleged, and offered evi- 
dence tending to show, that on or about August 22, 1892, she made 
a contract with one Kaplan, a solicitor of insurance for defendant, 
by which he agreed that defendant would insure her household 
goods against loss by fire, for the sum of $650, for the term of three 
years, at the rate of 90 cents per $100, which premium she agreed 
to pay on delivery of the policy; that thereafter she offered to pay 
the premium, but that no policy was ever delivered to her. The 
property was destroyed by fire October 28, 1892. The defendant ad- 
mitted that Kaplan was its soliciting agent, but alleged that he had no 


* Decision rendered, March 16, 1894, 
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power to make contracts of insurance, issue policies, or collect 
premiums, and denied that it ever made any contract to insure 
plaintiff's’ property. Kaplan admitted, as a witness, that he had 
conversation with the plaintiff about insurance on the property, 
but denied that he made any contract of insurance, or took her ap- 
plication therefor. Upon the trial the jury rendered the following 
special verdict: “ (1) Did the plaintiff make and enter into an 
agreement with the agent of the defendant, by which it was agreed 
that her property should be insured against loss or damage by fire 
for the sum of $650, at a premium rate of ninety cents per hundred, 
for the term of turee years from the 22d day of August, 1892? An- 
swer. Yes. (2) Did Franz Kaplan, the solicitor for the defendant 
company, inform the plaintiff that he was not authorized to fix the 
rate of premium for the insurance upon her property ? Answer. No. 
(3) Did the plaintiff offer at any time to pay to the agent of the 
defendant, Franz Kaplan, the premium upon a policy of insurance 
for the insurance of her property? Answer. Yes. (4) What was the 
value of the property of the plaintiff at the time of its destruction 
by fire? Answer. Seven hundred dollars ($700). (5) Was the 
plaintiff the owner of the property that was destroyed, at the time 
of its destruction? Answer. Yes. (6) If the court shall be of the 


opinion that plaintiff is entitled to recover, at what sum do you 
assess her damages? Answer. Six hundred and fifty dollars ($650).” 
From judgment for plaintiff on the’ verdict, defendant appealed. 


C. A. Korrrurr, Jr., for Appellant. 
K. Suawvay, for Respondent. 


Wusstow, J. (after stating the facts.) 

This action seems to have been fairly tried and submitted to the 
jury. There is no doubt but that a valid parol agreement to insure 
property may be made without delivery of a written policy, and 
without payment of the premium, providing the terms are definitely 
fixed: May, Ins. (8d Ed.), §§ 22, 23, 43, 48a, 565. The plaintiff's 
evidence in support of such an agreement was quite clear, and the 
jury found, under substantially proper instructions, that it was in 
fact made. It was admitted that Kaplan was a solicitor of insur- 
ance for the defendant. Being such, he must be held, under section 
1977, Rev. St., an agent of the company, “to all intents and pur- 
poses.” If he was an agent to all intents and purposes, he certainly 
had power to bind the company by an agreement toinsure. It is not 
claimed by defendant that plaintiff had any notice that Kaplan’s 
power as agent was limited to the soliciting of insurance. The only 
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claim made is that Kaplan told her he could not fix rates. This is 
denied by the plaintiff, and the verdict sustains her contention. 
Thus, the finding is, practically, that the plaintiff had no notice of 
any limitation on the agent’s authority. Certainly under these cir- 
cumstances, it must be held, under section 1977, above cited, that 
Kaplan could make a valid contract for insurance, binding on the 
defendant company, whatever might be the limitations of his powers 
as between himself and the company. 

The amount of the damages is complained of. There is some 
evidence that the property destroyed was worth from $650 to $800, 
and no evidence to the contrary. Therefore, the jury were certainly 
justified in finding it worth $700. If it was worth $700, certainly 
the damages were properly assessed at $650, the amount for which 
Kaplan agreed to insure it. 

We have not noticed in detail allthe points made by the appellant 
but we think the foregoing remarks substantially cover them. We 
find no error in the record. Judgment affirmed. 


COURT OF CIVIL APPEALS OF TEXAS. 


EAST TEXAS FIRE INS. CO. 
v8. 
KEMPNER.* 


The policy insured the building while occupied as asaddlery; it also provided 
that it should be void if the risk were increased by change of occupation. 


Held, That change of occupation did not avoid the policy unless the risk was 
increased. 


Held, That vacancy during the time necessary for one tenant to remove his 
goods and another to place his goods in the building was not a vacancy 
within the policy. 


Wuiraker & Bonner, for Appellant. 
Rector & Harris, for Appellee. 
Fisuer, C. J. 

This suit is by Kempner to recover the value of a certain insur- 
ance policy issued by appellant on a storehouse in Giddings, Tex. 
The appellant pleaded that the policy was void on account of a 
change in the occupancy of the building without the knowledge or 
consent of appellant, and on account of a vacancy of the building. 





* Decision rendered, March 22, 1894. 
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We find the following are the facts in the case (our findings are 
only on those questions upon which we dispose of the case): First. 
That on November 12, 1891, defendant company issued, for consid- 
ation, its fire policy to plaintiff, insuring, for the period of one year, 
the brick two-story building, with metal roof, of plaintiff, situated 
in Giddings, Tex. That defendant knew that the building was being 
rented out by plaintiff. Second. That plaintiff was, and is now, the 
owner and holder of said policy. That said policy was for the sum 
of $2,000. Third. That on November 8, 1891, the brick building of this 
plaintiff, insured with defendant, together with five other buildings, 
was totally destroyed by tire, without fault or knowledge of plain- 
tiff, Kempner. That proofs of loss were promptly and properly 
furnished defendant company, and were not disputed, but admitted 
as trve; but the defendant denied liability, and refused to pay 
plaintiff. Fourth. That the defendant company had 60 days from 
time of loss, to wit, November 8, 1891, to pay the loss. This is pro- 
vided in the policy. The defendant has never paid plaintiff any- 
thing. The policy contains the following: ‘“(1) The original policy 
of insurance, being attached to his petition, and referred to as ‘ Ex- 
hibit A’ (policy Number 80,330), issued to plaintiff on the 12th day 
of November, 1890, and expiring November 12, 1891, for the sum 
of $2,000, on his two-story brick building, with metal roof, and its 
additions adjoining and communicating, including foundation, while 
occupied for the following purposes: Saddlery and printing office,— 
situated on ijots 2 and 3, block 12, Giddings, Lee County, Tex. 


Article II. This policy shall become void unless consent in writing is in- 
dorsed by the company hereon ‘in each of the following instances, viz.: 
* * * Sec. 3. Ifthe risk be increased by any change in the occupation of 
the building or premises herein described, or by the erection or occupation 
of adjacent buildings, or by any means whatever, within the knowledge of 
the assured. Sec. 4. It isa rule of this company not to insure any vacant or 
unoccupied buildings; and if any building herein described be or become 
vacant or unoccupied, for the purposes indicated in this contract, without 
the consent of the company indorsed thereon, this policy shall at once be- 
come null and void, and any unearned premium on the same will be refunded 
to the assured on surrender of this policy. 


Fifth. That plaintiff, Kempner, leased to J. D. Northrup the 
building for two years, to begin from February 1, 1890, and run to 
February 1,1892. That said Northrup agreed specially, in said writ- 
ten lease, to obey all regulations of the fire-insurance companies 
on the building. That said Northrup further agreed not to sublet 
the building during his lease. Sixth. That at time of issuance of 
policy in this suit the building of plaintiff was occupied by J. D. 
Northrup until February, 1891, he using it for a printing office 
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upstairs,and a saddlery shop downstairs. That in February, 1891, the 
lessee, J. D. Northrup, sold his saddlery shop and business to one 
E. Saettler, who continued in business until he failed; and his 
assignee remained in the house until August 14, 1891, when he 
moved out. Also, at this time, on a Saturday, the printing office 
moved out from upstairs. Seventh. That the brick building of 
plaintiff was vacant and unoccupied for three days, to wit, from 
Saturday to Wednesday following, when the keys was turned over, 
with the building, to one P. Kirschner, to whom the lessee, Northrup, 
had sublet the building. That the vacancy was only temporary, 
sufficient time being allowed Kirschner to move into the building. 
That the subletting to Kirschner by Northrup was unknown to 
Kempner or his agent. That Kempner resided in Galveston, Tex. 
That the temporary vacancy was unknown to Kempner or his agent. 
Eight. That Kirschner used the building from in August, 1891, for 
furniture store and restaurant. This was partitioned off for res- 
taurant use. Ninth. That J. D. Northrup paid the rent to Kempner, 
and Kirschner never did pay rent to him. That Kempner only 
knew Northrup as his renter. Tenth. It is shown by the evidence, 
without dispute, that changing the business in the house from that 
of saddlery and printing to furniture and restaurant was not an 
increase of risk. The risk is exactly the same. 

These facts are a part of the facts found by the trial court. From 
these facts tne trial court finds conclusions of law as follows: 
First. That an insurance policy should be construed as any other 
contract. Second. That, where there are numerous clauses and condi- 
tions in a contract, they should all be taken together, and construed, 
to arrive at the intent and purpose of the contractors. Third. That 
the clause attaching in policy, saying insured “while occupied” 
for “saddlery and printing office,” does not mean to prohibit any 
change of business, aud thereby void the policy. Fourth. That 
section 3 of the policy shows it was intended between the parties 
that changes of business might occur, and the risk be increased; and 
only then (if the risk was increased, and the owner knew it) was the 
policy to become void. That section 3 controls the express words 
used in the clause attached, using the words “ while so occupied.” 
Fifth. That in section 2 of the policy are included numerous acts, if 
done by the assured, that would void the policy, and that nowhere 
is it specified that a change of business will void the policy. That 
the inclusion of these particular acts excludes the idea that change 
of business was meant. Sixth. That the vacation of the brick build- 
ing from Saturday to Wednesday, was temporary. That a tempo- 
rary vacation of an insured building does not come within the 
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meaning of the policy, and does not make void the contract. Seventh. 
There being no increase of risk in the change of business (it being 
exactly the same), the defendant cannot complain. That, even if 
there was increase of risk, neither the plaintiff, Kempner, nor his 
agent, Edmonson, knew of it. As provided for in the policy, they 
must know, to avoid it. 

Upon this construction of tbe policy, and the law as stated by the 
trial court, we are willing to rest our decision. As stated by the 
trial court, the vacancy was simply temporary,—only such time as 
was reasonably necessary for the outgoing tenant to remove his 
goods, and the incoming tenant to place his in the building. Under 
such circumstances, it is held, a vacancy does not result. 

Judgment affirmed. 


COURT OF CIVIL APPEALS OF TEXAS. 


EAST TEXAS FIRE INS. CO. 
vs. 


HARRIS.* 


The policy stipulated that the books should be kept in a fireproof safe, or in 
some secure place not exposed to fire, and should be produced in case of 
loss. The books were so kept, but the bookkeeper, fearing that the safe 
would not resist the fire, took them out for removal to a safe place, and 
some of them were dropped and burned in the hurry. 


Held, That the stipulation had been complied with if due care had been used 
in the removal. 


Warraker & Bonner, for Appellant. 
Ep. R. Sryxs, for Appellee. 
Key, J. 
Suit by appellee against appellant upon an insurance policy. 
Appellant pleaded a breach of the iron-safe clause; charging that 
said clause constituted a warranty, and that its breach was fatal to 
appellee’s right to recover. 


Conctustons oF Fact. 


(1) The fire-insurance policy executed by the defendant for the 
amount, and in the terms, and of the purport described in the plaint- 
iff’s petition, was in evidence. (2) It was shown that the property 


* Decision rendered, March 21, 1894. 
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covered and insured by said policy was destroyed by fire at the time 
and place and in the manner alleged by the plaintiff in his petition, 
the amount so destroyed being sufficient to eutitle plaintiff to re- 
cover the full amount of the policy. (8) Immediately following the 
amount of the insurance, location, and other description of the 
property insured, the policy contains the following clause :— 

The assured, under this policy, hereby covenants and warrants to keep a 
set of books showing a complete record of business transacted, including all 
purchases and sales, both for cash and credit, together with the last inven- 
tory of stock insured, and further covenants and warrants to keep such books 
and inventory securely locked in a fireproof safe at night, and all times when 
the store mentioned in the within policy is not actually open for business, or 
in some secure place not exposed to a fire which would destroy the house 
where such business is carried on; and in case of loss the assured warrants 
and covenants to produce such books and inventory, and in the event of the 
failure to produce the same this policy shall be null and void, and no suit or 
action shall be maintained thereon for any such loss. This form is attached 
to, and constitutes the written and descriptive portion of, policy 80,339, of 
the East Texas Fire Insurance Company, of Tyler, Texas. 

E, A. Burns, Agent. 

And among the printed clauses of said policy is the following: 
“ And it is hereby mutually understood and agreed by and between 
this company and the assured that this policy is made and accepted 
upon and with reference to the foregoing terms and conditions 
printed in the body of this policy, together with such other special 
conditions and clauses, written or printed, as shall be attached to, 
or referred to or contained in, this policy, all of which are hereby 
declared to be a part of this contract, and are to be used and resorted 
to in order to determine the rights and obligations of the parties 
hereto in all cases, and that the said terms, conditions, or clauses 
cannot be waived or altered by any agent of this company.” (4) 
The plaintiff kept all the books required by said clause of the policy 
showing all the facts thereby required in a fireproof iron safe, as re- 
quired, in the storehouse where he did business, and where the 
property was burned. (5) Said books were locked up in said safe 
at the time of the fire in question; but M. Harris (appellee’s chief 
clerk and bookkeeper). fearing that the safe would not be able to 
withstand the fire, and that the books would be destroyed, if left in 
the safe while the fire was in progress, opened the safe, and took 
therefrom said books and inventory, and other papers belonging to 
the plaintiff, intending to remove them to a place of safety; and, 
while so doing, persons outside of the building called to him to 
come out, as the walls were falling. When so called, he had said 
books, papers, and inventory in his arms, and, as he ran out of the 
burning building, some of them fell from his arms, and were 
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destroyed by the fire. The documents and books so destroyed in- 
cluded the plaintiff’s last inventory of stock, and the merchandise 
account showing the goods purchased by plaintiff, and his cotton 
book and cotton calculation. (6) Said inventory was shown to E. 
A. Burns, the defendant’s agent who procured said insurance, at the 
time the policv was issued. (7) The plaintiff proved that on 
December 22, 1891, the defendant denied it liability, and declined 
to go into an adjustment of the plaintiff’s loss. 
Concuusions oF Law. 


Appellant contends that the court erred in holding that appellee 
had complied with the clause in his policy known as the “ Iron-Safe 
Clause,” and which is set out in full in our findings of fact. In our 
opinion the holding is correct. If it be conceded that the clause 
referred to constitutes a warranty, we do not think the facts show, 
as contended by appellant, that it was broken. It did not require 
appellee, absolutely and unconditionally, to keep his books in a fire- 
proof safe. It required him to keep them in such a safe, or in some 
secure place, not exposed to a fire that would destroy the house 
where the business was carried on. Having the alternative right to 
keep them in a place of safety, other than in a safe, he also had the 
right to take them from the safe, and remove them to such other 
place; and if he exercised due care in so doing, and they were lost, 
there is no breach of warranty. 

The trial court filed no conclusions of law, but we presume it held 
that the attempted removal of the books at the time of the fire was 
not negligence, and we are not prepared to say that such holding 
was wrong. Although a literal reading of the policy would appar- : 
ently justify such a construction, we do not think that it was intend- 
ed by the parties that the mere failure to produce the books and in- 
ventory, although kept in the manner and at a place required, 
should forfeit all appellee’s rights under said policy. For instance, 
if he had kept them securely locked in a fireproof safe, and, without 
fault on his part, burglars had blown open the safe, and stolen them, 
his failure to produce them at the trial would not have breached 
his warranty, if warranty it be. The court below rendered the 
proper judgment, and it will be affirmed. 





1894.] Krause vs. Equitable Life Ass’e Scc. of United States. 


SUPREME COURT OF MICHIGAN. 


KRAUSE 
vs. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES.* 


The first premium was paid by note, which was accepted by general agent, 
who paid the amount to the company in cash. The note was not paid at 
maturity, and the insured returned the policy to the agent to make the 
premium payable quarterly, which was not done. The agent wrote to 
the insured that the policy was forfeited for failure to pay the second 
quarterly premium but would be reinstated if in good health and pay- 
ment made. The amount of the note was afterward collected. No un- 
earned premium was refunded. The amount of the second annual 
premium was tendered when due. 


Held, That the question whether there had been a términation of the original 
contract was for the jury. The receipt of the money from the agent was 
a sufficient payment of the first premium. 


Epwarp A. Gorr (Alfred Russell, of counsel), for Appellant. 
Joun Arison, for Appellee. 


McGratu, C. J. 

Plaintiff, as administrator of the estate of Benjamin S. Krause, 
sues upon a policy of insurance issued September 12, 1889. Plain- 
tiffs evidence tended te show that the policy was actually issued. 
That defendant’s solicitor accepted the assured’s note at 60 days 
for the amount of the premium, and receipted for such premium. 
That the note so accepted was turned over to the general agent of 
the company, who held it, and paid the full premium to the com- 
pany. That the note was not paid at maturity. That the insured 
then requested the general agent to make the premium payable 
quarterly, instead of annually, and delivered the policy to such 
agent for the purpose of the change. That on March 6, 1890, de- 
fendant’s general agent wrote to a brother of the insured, who was 
then acting for the assured, as follows :— 

Your favor of the 5th received. Your demand for the policy, if the full 
annual premium is paid, is reasonable and right. There has been a misunder- 
standing in regard to this matter. Will explain briefly. Your brother applied 
for a policy with annual payments. The policy was issued and delivered. 
I paid the full premium to the company, and the agent his commissions, ac- 
cepting your brother’s note. He was unable to pay the full premium, and 
requested policy changed to quarterly premiums, and promised he would pay 
the quarterly premiums as they matured. The policy has been at this office 
ever since, uncalled for. The policy forfeited after his refusal to pay the 


* Decision rendered, March 27, 1894. 
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second quarter. The company is ready to reinstate the policy if health cer- 
tificate is furnished. Until that is done, we cannot deliver the renewal. 
The policy is of no value until the second quarterly premium is accepted by 
the company. As the matter now stands, if your brother refuses to furnish 
health certificate, we can only demand payment of the first quarterly 
premium of $12.91, as he was only insured for three months. 

That on March, 1890, the note was sent on for collection, and paid 
in full on March 13, 1890. That when the second annual premium 
became due, the amount thereof was tendered to defendant. That 
the insured died December 15, 1890, and proofs of death were 
furnished to the company. Upon these facts the case should have 
gone to the jury. There was no competent testimony that the policy 
was delivered up for the purpose of cancellation, and that another 
and different contract of a later date was to be substituted, and a 
health certificate required The change from an annual to a quar- 
terly premium did not necessitate a new policy. So far as appears, 
the contract was to be a continuing one. The delivery of the policy 
to the company was conditional, and the condition was not complied 
with. The note was not surrendered, nor was the unearned premium 
refunded. It is true that defendant was in default upon the note, 
but it was retained, and afterwards collected. It is insisted that 
the company did not collect the note, but it was collected by the 
agent of the company, without notice to the insured that it was 
being collected on individual, and not on company, account. The 
company had received the premium in full. In Ins. Co. vs. Curtis, 
(32 Mich., 402), it was understood when the insurance was effected 
that credit was to be given for the premium, and the agents received 
the note from the assured, and themselves paid the premium. 
There, as here, there was testimony tending to show that before the 
loss the policy had been canceled. The trial court instructed the 
jury that if the agents, acting for themselves, advanced the premium 
to the company, and afterwards took the note of the assured for 
the amount as their own, this was a sufficient compliance with the 
condition requiring the premium to be actually paid before the 
company should be liable, and that the company could not cancel 
the policy without notifying the assured, and returning the unearned 
premium. This court held that there was no error in the instruction, 
adding that, if the company actually received the premium, it was a 
matter of no sort of consequence who paid it, and the company 
could not afterwards cancel the policy without notifying the assured 
and refunding, or offering to refund, the unearned premium. In 
the present case the premium receipt recited the giving of the 
note, and the general agent of the company received the note. The 
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company, therefore, had ample notice of the situation. It did not 
either refund the unearned premium or deliver up the note. 

The testimony of the witness Heffron, so far as it related to mat- 
ters equally within the knowledge of the decedent, was inadmissible: 
Manufacturing Co. vs. Benjamin, 55 Mich., 330. Heffron solicited 
the insurance, and signed the premium receipt as agent, upon a 
blank furnished by the company. He was under a contract with 
the general agent of the company as such. He was to procure 
applications for assurance, and forward the same to the general 
agent of the company. He was to receive as compensation a broker- 
age on the premiums. He was to remit to the general agent or the 
company. He was not to be entitled to commissions on assurances, 
unless, in the opinion of the president of the society, he had been 
instrumental in securing the same. He agreed to devote bis whole 
time and energies to the service of the society, etc. It is true that 
his powers were limited, but the application of the rule does not 
depend upon the extent of the authority conferred, but upon the 
relation existing. The judgment is reversed, and a new trial 
ordered. The other justices concurred. 


SUPREME COURT OF PENNSYLVANIA. 


HOOK 
vs. 
MUTUAL FIRE INS. CO., or Berks Co.* 


The policy of a mutual company provided that it should be void in case of 
other insurance not approved by the company and indorsed on the policy. 


Held, That knowledge by the treasurer, who was also a director, in the ab- 
sence of evidence that he was authorized to receive notice or waive 
compliance, or that he attempted to do so, was not waiver. 


Isaac Hiester and Bens. F. Derrra, for Appellant. 
Aveustus 8. Sassaman and Cyrus G. Derr, for Appellee. 


Perr Curiam. 
The fire-insurance policy on which this suit is based contains this 
clause : “ Any member insuring in other companies covered in part 
by this company, his or her policy shall be considered sunk, provided 
the same is not approved by this company, and indorsed on his, her, 


* Decision rendered, March 12, 1894. 
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or their policy, in which case this company shall be liable only to the 
payment of aratable proportion of any loss or damage which may 
be sustained.” During the life of the policy in suit, plaintiff pro- 
cured additional insurance on same property in another company ; 
but it does not appear that any indorsement of approval thereof 
was made by the defendant company on its policy. The absence 
of such approval and indorsement thereof as are required by the 
clause above quoted was interposed as a bar to the plaintiffs recov- 
ery. The only answer that could be successfully made to this defense 
was that the company defendant had waived compliance with the 
requirements of said clause, or that it had so acted, in relation to 
the subject-matter thereof, as to estop itself from defending on the 
ground of noncompliance therewith. Testimony was introduced by 
plaintiff tending to show that Jacob Herbine, the treasurer of de- 
fendant, and also one of its directors, had knowledge of said 
additional insurance prior to February 9, 1883; but it did not 
appear that he was a general agent of the company, or was author- 
ized to receive notice of additional insurance, or waive compliance 
with the provisions of the policy in relation thereto, or that he even 
undertook to do either. There was also testimony tending to show 
that plaintiff subsequently paid to George W. Brenneman, a col- 
lector of the company, an assessment due under the terms of his 
policy, ete. Without further reference to the testimony relied on 
by the plaintiff, it is sufficient to say that it was not such as the 
court would have been warranted in submitting to the jury on the 
question of either estoppel or waiver ; and hence there was no error 
in directing a verdict for defendant. Viewing the evidence in its 
most favorable light, there is nothing in it that would have justified 
a verdict in favor of plaintiff. In principle, the case is similar to 
Bard vs. Insurance Co. (153 Pa. St., 257), and other cases that might 
be cited. Judgment affirmed. 





Hill vs. Ohio Ins. Co. 


SUPREME COURT OF MICHIGAN. 


vs. 


OHIO INS. CO.* 


The occupant left her home for several weeks to take charge of a house, with- 
out intending its abandonment or fixing on any definite term of absence, 
leaving behind her furniture and house in the charge of a neighbor who 
had the keys and who visited it daily. 


Held, That the house was not “‘ vacant or unoccupied.” 


Hannipar Hart, for Appellant. 
Wruutams, Wituiams & Borter, for Appellee. 


McGaata, C. J. 

This is an action on a fire-insurance policy. The defense was that 
the house was “ vacant or unoccupied” at the time of the fire, and 
had been for more than ten days. The policy provided thatit should 
be void if the building “ be or become vacant or unoccupied, and so 
remain for ten days.” The plaintiff, a widow, was living alone in the 
house, and continued to remain there until the evening of June 18, 
1892. She then went to Grand Rapids, thirty miles distant, to take 
charge.of a house belonging to one Bateman, and to take care of his 
children. She states that she went there for no definite length of 
time, and without intending to abandon her home; thatshe returned 
to the house July 5, 1892, and remained there until July 26, 1892, 
when she returned to Grand Rapids, and remained there until the 
time of the fire, September 20, 1892; that, when she went the 
second time to Grand Rapids, she did not intend to give up her home ; 
or residence, and did not intend to remain longer than the last of 
November, in any event, and that she was not engaged for any 
particular period; that she took with her, to Grand Rapids, her 
necessary wearing apparel only, leaving in the house the rest of her 
wearing apparel, all her household goods and furniture, and a quan- 
tity of provisions, and left in the barn upon the premises a horse 
which she owned; that she engaged a neighbor and his wife to visit 
the house from day to day, take care of the horse, and look after the 
things in the house generally, leaving the keys with them; that 
during plaintiffs absence the said neighbor so engaged did visit the 
house daily, and, by plaintiff's orders, fruit was put up and placed 
in the cellar of the house. 


* Decision rendered, March 27, 1894. 
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We think the case is ruled by Stupetski vs. Insurance Co., 43 Mich., 
373. The case of Cummins vs. Insurance Co. (67 N. Y., 260) cited by 
Mr. Justice Campbell, is strikingly similar to the present case. The 
court erred in instructing the jury that the policy had been in- 
validated, and the judgment is reversed. Inasmuch as other ques- 
tions are involved, a new trial is ordered. 

The other justices concurred. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


TirLte to Wire’s Poticy. 


In the case of Sheets vs. Sheets, decided by the Court of Appeals 
of Colorado, March 26,1894, the wife having furnished large sums 
of money to her husband insured his life payable to herself, 
she paying all the premiums except the first. It was held that 
upon its surrender, in which the husband was required by the com- 
pany to join out of abundant caution, she was the owner and was 
entitled to the surrender value as against her husband. The court 

ssaid: The policy being of this character, and subject in the hands 

of the owner to all the incidents attaching to any other chose in 
action, it was immaterial whether she commuted it for cash and 
surrendered it to the company, or sold or pledged it to a third 
party. Having the absolute control, she could, by contract with the 
other party, rescind and cancel it; and the proceeds would be as 
absolutely hers as though derived from the sale of any other part 
of her property. The fact that the insurance company, through 
excess of caution, required the husband to acquiesce in the trans- 
action, and release all claims, and that he did so, could in no way 
affect the legal rights of the wife. The contract was one in which 
he had no legal interest or right of control. 





1894. | Hamilton et al. vs. Phoenix Ins Oo. 


UNITED STATES CIRCUIT COURT OF APPEALS, 


SIxtTH CIRCUIT. 


HAMILTON et at. 
vs. 


PHCENIX INS. CO., or HARTFORD.* 


Several companies being interested in a loss jointly demanded an appraisal, 
and afterwards jointly notified the insured that if the form of submission 
which they had furnished contained any condition limiting the duties of 
appraisers which was not in conformity with the several policies, each 
company would submit its own form, that they desired « submission free 
from conditions by either party. One of the policies stipulated for a 
separate appraisal. 


Held, That the company by joining in the notification waived the right to an 
appraisal unless it afterwards submitted a separate form of appraisal 
within a reasonable time. 

Held, That the question whether seventeen days after the joint notification 
and less than sixty days after receiving proofs of loss was a reasonable 
time was for the jury. 

The loss was payable sixty days after satisfactory proofs. 

Held, That the company could not delay for an unreasonable time to reject 
proofs and then claim the benetit of the additional time in which to pay. 


This was an action by Robert Hamilton (for whom his executors, 
Cora B Hamilton and John W. Bryant, have been substituted) 
against the Phoenix Insurance Company on a policy of fire insurance. 
The circuit court directed a verdict for defendant, and rendered 
judgment accordingly. Plaintiffs sued out this writ of error. 

Robert Hamilton, the testator of the plaintifis in error, filed his 
petition against the defendant in error, the Phoenix Insurance Com- 
pany of Hartford, Conn., seeking to recover a judgment for the loss 
under a fire-insurance policy in the sum of $2,500. At the close of 
the evidence the court directed the jury to return a verdict for the 
defendant. This was a writ of error to reverse the judgment en- 
tered upon the verdict. The policy sued on was dated April 21, 
1885, and provided that in consideration of $25.78 the Phoenix In- 
surance Company insured Robert Hamilton to the amount of $2,500 
on his stock of tobacco, manufactured, unmanufactured, and in 
process of manufacture, and the materials for making same, in his 
tobacco factory, situated at No. 413 and No. 415 Madison Avenue, 
Covington, Ky. The policy further provided that the amount of 
loss or damage was to be estimated according to the actual cash 
value of the insured property at the time of the fire, and was to be 
paid to the insured, or to the insured’s legal representative, sixty 


* Decision rendered, April 3, 1894. 
VOL. XXIII.—36 
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days after due notice and satisfactory proof of the same should have 
been received at the office of the company, in accordance with the 
terms of the policy thereinafter mentioned. The policy provided, 
further, that 


No suit or action of any kind against this company for the recovery of a claim 
under this policy shall be sustainable in any court of law or chancery, unless 
commenced within the term of one year from the date of fire; such lapse of 
time to be deemed conclusive evidence against the validity of such claim. 

The proceedings to be taken in case of loss were noted in the 


policy as follows:— 

When a fire has occurred damaging the property hereby insured, the in- 
sured shall give immediate notice, and render a particular account of such 
loss, signed and sworn to by them; if there is other insurance (whether 
valid or not), shall give a detailed account of same, with copies of the written 
portion of all policies; shall also give the actual cash value of the property; 
their interest therein; the interest of all other parties therein (if any), giving 
their names; the amount of loss or damage; for what purpose and by whom 
the building insured, or containing the property insured, and the several 
parts thereof, were used; when and how the fire originated; shall also pro- 
duce a certificate, under the hand and seal of a magistrate, notary public, or 
commissioner of deeds, nearest to the place of the fire, not concerned in the 
loss as a creditor or otherwise, nor related to the insured, stating that he has 
examined the circumstances attending the loss, knows the character and con- 
dition of the insured, and verily believes that the insured has, without fraud, 
sustained loss on the property insured to the amount which he shall so certify. 

Further provisions were as follows:— 

This company may examine the books of account and vouchers of the in- 
sured, make extracts from same, and, if required, the insured shall submit to 
one or more examinations under oath, and sign same when reduced to writing; 
shall exhibit to the company or its representative all that remains of the prop- 
erty covered by this policy, and, if desired, certified copies of all bills and in- 
voices where originals have been destroyed; and until sixty days after the 
proofs, examinations, declarations, and certificates herein called for are ren- 
dered, including an award by appraisers, when an appraisal has been required, 
the loss shall not become payable. Proofs of loss in all cases shall be made 
and signed by the party insured. There can be no abandonment to the com- 
pany of the property insured, but the company reserves the right to take the 
whole or any part thereof, at its appraised value. Differences to be sub- 
mitted to appraisers: If cifferences of opinion arise between the parties 
hereto, as to the amount of loss or damage, that question shall be referred to 
two disinterested men, each party to select one (and, in case of disagreement, 
they to select a third), who shall ascertain, estimate, and appraise the loss or 
damage, and the award of any two in writing shall be binding on the parties 
hereto as to the amount of such loss or damage, and each party shall pay one- 
half the expense of reference. When personal property is damaged, the in- 
sured shall put it in the best order possible, and make an inventory thereof, 
naming the quality and cost of each article, and the amount claimed on each, 
and upon each article the damage shall be separately appraised in the man- 
ner above provided. Detailed reports of the appraisers in writing, under oath, 
shall form a part of the proofs hereby required. 
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The petition of the plaintiff, after setting out the terms of the pol- 
icy as above, averred that the property insured was worth $47,172.77; 
that on the 16th day of April, 1886, this property was partially de- 
stroyed by fire, with a loss of $30,000; that on the 24th day of April, 
of the same year, the plaintiff gave notice of the loss to the defend- 
ant, and delivered to the defendant due proofs of said loss, as pro- 
vided by said policy; that the plaintiff had done and performed all 
the conditions in the policy contained on his part to be kept and 
performed; that, in pursuance of the privilege in said policy con- 
tained, he (plaintiff) had further insurance on the property, amount- 
ing altogether, with the insurance provided by this policy, to the 
aggregate sum of $40,000; that, by the terms of said policy, he be- 
came and was entitled to recover of the defendant the proportion of 
the loss so sustained which the sum insured by the said defendant’s 
policy bore to the whole amount insured as aforesaid, to wit, the 
sum of $1,875, with interest thereon from April 16, 1886. 

In the answer the defendant company admitted the execution of 
the policy, and that there had been a loss, but denied the value set 
upon the property insured and the amount of the loss as averred. 
The answer further admitted receiving due notice of.the loss, but 
denied that proper proofs of loss had been filed, as required by the 
policy, and denied the performance of other conditions thereof as 
averred. The answer further averred “that serious differeiuce as 
to the amount of loss or damage, irreconcilable by the parties, did 
occur; the plaintiff claiming that damage amounting to $40,000 
arose, $2,500 of which was payable by the defendants, whereas the 
defendants claimed and believed that the loss was very slight, and 
but a small part of the amount so claimed by the plaintiff, and of an 
uncertain character, requiring a careful examination of disinter- 
ested arbitrators; that the damage and loss should be ascertained 
by such appraisal and award, and that the same should be sub- 
mitted as a part of the proof, and it insisted upon the same as a 
means of determining said loss and of such proof; that the plaintiff 
neglected and refused to permit any such appraisal and award, and, 
against the protest of defendants, sold at public auction all the said 
property, and thereby put it out of the power of the parties tu have 
the appraisal, arbitration, or award, or to take the property in whole 
or in part at such appraisal, or to have such proof of loss, and there- 
fore the defendant says the plaintiff cannot recover in this action.” 

Plaintiff, in reply, denied that the defendant requested the 
plaintiff, in writing, that the amount of said loss be left to compe- 
tent and impartial persons, as provided in the policy; denied that he 
did not permit an appraisement to be made in accordance with the 
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provisions of the policy; and averred, on the contrary, that the 
plaintiff demanded in writing that the amount of the loss sustained 
by the plaintiff should be submitted to arbitration, as provided in 
the policy, and that defendant refused so to submit same. The 
reply further denied that the plaintiff prevented an appraisal of the 
damaged stock, and deprived the defendant of the right to have an 
appraisal thereof made or to take the same at such appraisal, and 
averred that the only demand for a submission of such differences 
or any matter connected with said policy of insurance that was 
made by defendant upon plaintiff was made by defendant upon 
plaintiff in connection with and as part of a joint demand of divers 
other insurance companies having policies of insurance upon said 
property in favor of plaintiff, and covering the same loss; and that 
such demand was for the submission to arbitrators, whose award 
should be binding on the parties as to the amount of such loss or 
damage; and that it was not true that the defendant ever made any 
demand of plaintiff for a submission of such differences to appraisers 
and for appraisal. The third paragraph of the reply was as follows: 
“And plaintiff further says that he, on or about the 26th day of 
April, 1886, made and delivered to the defendant due proofs of his 
loss under said policy, as averred in the petition, with the request 
accompanying said proofs of loss that any defects in their substance 
or their form might be pointed out, and the proofs returned to 
plaintiff, so that he might perfect the same to the defendant’s satis- 
faction; that said proofs and request were then and there received 
by said defendant; but said defendant did not then, nor did it after- 
wards, object to or point out any defect or omission in the form or 
sufficiency of said proofs of loss, nor did it return the same to the 
plaintiff; that thereby, and by defendant’s further acts and silence 
in the premises, the defendant has waived its rights to now object 
in any manner to the form or sufficiency of said proofs of loss, and 
has waived its right to ask or require of the plaintiff any other or 
different proofs of loss than were heretofore made and delivered to 
the defendant by plaintiff as alleged in his petition.” 

On the trial, counsel for the plaintiff, after offering the policy of 
insurance sued on, also offered the arbitration and appraisement 
clause in the policies of the London & Liverpool & Globe Insurance 
Company and the Home Insurance Company issued to plaintiff, to 
show that the arbitration clauses in them were very different from 
that in the defendant company’s policy, and that there could not be 
a joint submission to arbitrators or appraisers conforming to the 
policies of all the insuring companies. Plaintiff introduced the 
following letter :— 
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Covington, Ky., April 26, 1886. 

Dear Sirs: I inclose proof of loss under policy of your company, with in- 
voice attached, in compliance with the requirements of the policy. If there 
is any defect in the substance or form of the above proof, please advise me 
thereof at once, that I may perfect the same to your satisfaction, and return 
the proof to me in such case for that purpose. The property described and 
damaged has been invoiced and arranged, and is ready for examination by 
your company. Such examination must be made at once, for the reason that 
I am obliged to occupy the premises in the prosecution of my business, and 
each day of delay involves considerable loss and expense tome. As before 
advised, I propose to send the entire stock to be sold at public auction in a 
few days, whereof I will give you notice. It can be readily inspected in a 
short time where it now lies. Please acknowledge receipt of above proofs by 
return mail. Very truly yours, ROBERT HAMILTON. 

The proofs of loss were also introduced. They contained an in- 
ventory of the property injured and an estimate that the amount of 
the loss on the property was $40,000, which the insured claimed as 
the loss on the whole property, and against this Phoenix Company 
the sum of $2,500. The parties stipulated that the amount of 
plaintiff’s recovery, if anything, should be fixed at $1,588, with in- 
terest from June 16, 1886. There was also introduced a letter from 
the agents of the Phoenix Insurance Company acknowledging receipt 
of proofs of loss, dated April 27, 1886, and stating that the same 
would be forwarded to the company, and that the plaintiff would 
hear from it- The plaintiff thereupon rested his case, and the de- 
fendant offered a letter of April 28th, signed by all the twelve 
insuring companies, and sent to plaintiff:— 

Cincinnati, O., April 28, 1886. 

Robert Hamilton, Esq., Covington, Ky.—Dear Sir: The undersigned, rep- 
resenting the several insurance companies against which you have made 
claim for loss under their respective policies of insurance upon stock in your 
tobacco factory, Nos. 413 and 415 Madison Street, Covington, Kentucky, 
claimed to have been damaged by tire of April 16, 1886, beg leave, jointly, 
to take exception to the amount of claim made, and to demand that the 
question of the value of and the loss upon the stock be submitted to com- 
petent and disinterested persons, chosen as provided for in the several poli- 
cies of insurance under which claim is made; and we hereby announce our 
readiness to proceed at once with this appraisement, so soon as your agree- 
ment to the demand is declared. We further desire, jointly, to protest 
against the removal, sale, or other disposition of the property until such an 
appraisement has been had, and to notify you that the insuring companies 
will in no way be bound by such ex parte action. You may address your 
reply to the joint demand made above in care of the London & Liverpool & 
Globe Insurance Company, Third and Main Streets, Cincinnati. Waiving 
none of the rights of the several companies under the terms of their re- 
spective policies, we are Very respectfully yours. 


There followed, in answer to this, a lengthy correspondence, which 
is known as “the joint correspondence” in the controversy. It is 
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set out in full in the case of Hamilton vs. Insurance Co. (136 U.S., 
242), beginning on page 247, and ending at the top of page 252, 
with the letter of May 7, which is as follows :— 
Cincinnati, O., May, 7, 1°86. 

E. W. Kittredge. Esq., City—Dear Sir: Referring to your letter of the 
4th, setting forth your understanding of the position taken by the two par- 
ties, permit me, on behalf of the companies, to take exceptions to your first 
statement, to wit: ‘I understand the companies demand that appraisers be 
selected by the companies and the assured, who shall estimate the loss by 
their own judgment, and without hearing the testimony of witnesses who 
may be called by either party, and that the parties shall be bound by their 
report or award as to the amount of the loss thus made.” This does not 
correctly state our position, which remains now as stated in our communi- 
cation of the 3d, to wit: ‘The appraisers may, at their discretion, seek 
any evidence they deem necessary for their own full information.” What 
we object to and protest against is the sale of the goods, or the consideration 
by the appraisers of evidence founded on that fact or result. Ifthe form of 
‘‘submission to appraisers” we submitted contains any provision or condition 
limiting or defining the duties of the appraisers, and not prescribed by the 
several policies, each company will submit its own form, as we desire and 
demand a submission free from any conditions imposed by either party. 

Very truly, J. M. De Camp, General Agent. 


The same joint correspondence is referred to and commented on 
in the case of Insurance Co. vs. Hamilton (8 C. C. A., 114), in the 
opinions of Judges Severens and Swan. There was no letter after 
May 7, 1886, between Hamilton and the defendant company, until 
May 20, 1886, when the following was written by Mr. Kittredge, 
‘as attorney for Robert Hamilton :— 


Cincinnati, O., May 20, 1886. 
The Phenix Insurance Company, of Hartford—Dear Sirs: I beg leave 
to inclose a notice from yesterday’s Covington Daily Commonwealth of the 
sale of the tobacco and articles in said notice named of Robert Hamilton, 
by you insured. Very truly yours, E. W. KITTREDGE. 
By E. K. STALLO. 


Upon May 24th the following answer was received from the gen- 
eral agent of the Pkcenix Insurance Company :— 


E. W. Kittredge, Attorney on Behalf of Robert Hamilton, Cincinnati, Ohio: 
Your favor of the 20th inst. is at hand, in which you inclose notice of sale of 
stock of Robert Hamilton, of Covington, Kentucky, the same being in part 
insured by this company, under policy No. 5,044. Our reply to this notice is 
a respectful reference to the conditions of the policy named, and a reiteration 
of our demand for arbitration in accordance with the provisions therein ex- 
pressly defined. The proposed sale of the property insured by this company 
is against our protest, it being in direct conflict with the spirit and inten- 
tion of the contract, as affecting the rights and privileges of the insured and 
insurer, and your client’s action in defiance thereof must be considered at 
his own risk and peril, and as barring him from maintaining any claim for 
loss or damage should he persist in so doing. We are still ready to arbitrate 
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as the policy provides (see extract below), and beg to say that none of the 

conditions of said instrument have by us, or by any one in our behalf, been 

waived, or are intended to be waived, by anything said in this communication. 
Respectfully, H. M. MAGILL, General Agent. 


—To which this reply was sent by Mr. Kittredge, for Robert Hamil- 
ton, under date of June 3d:— 


H. M. Magill, General Agent—Dear Sir: Your favor of the 24th ult. is 
received in respect to the matter of the insurance by your company of Robert 
Hamilton, of Covington, Kentucky, under policy No. 5,044. I regret to differ 
with your company in respect to the right of Robert Hamilton to make 
sale of the damaged property insured, but, inasmuch as Mr. Hamilton has 
already sold all the property in question in accordance with the notice sent 
to your company, it does not seem necessary to me to discuss this point 
further. If your company really desires to submit the question of the amount 
of the loss sustained by Mr. Hamilton to arbitration, notwithstanding all 
that has transpired, Mr. Hamilton is quite ready now to submit that ques- 
tion to competent and impartial arbitrators. He simply demands, the ar- 
bitrators being selected, that in the agreement for submission it be provided 
that the company and the insured shall be notified of the time of the hearing 
by the arbitrators, and that the arbitrators shall hear all competent legal 
testimony that may be offered by either party, and that a reasonable time 
be prescribed within which the award shall be made. If your company de- 
sire or will consent to a submission to arbitrators to fix the amount of loss 
as above proposed, and will select an arbitrator for that purpose, Mr. Ham- 
ilton will do the like, and the submission should be had forthwith. I will 
prepare an agreement for submission upon the above terms at once upon 
being notified by you of your willingness to make it. I beg to call your at- 
tention to the fact that your policy limits the time within which Mr. Ham- 
ilton must commence his action under it, and prescribes the time when a 
suit may be brought, and he cannot contemplate a postponement of this ques- 
tion of arbitration to any time inconsistent with his right to bring his action 
and to prosecute his right in a court of law. 

Yours very respectfully, E. W. KITTREDGE, 
For ROBERT HAMILTON. 


—To which the insurance company answered as follows;— 
June 5th, 1886. 

E. W. Kittredge, Esq., Cincinnati, Ohio--Dear Sir: We have carefully 
read and fully considered your valued favor of the 3d instant, relative to 
the Hamilton claim at Covington, Ky., under policy No. 5,044 of the company. 
For reply we deem proper to say that, in our judgment, at least, the aim 
and object of the arbitration having been defeated by the action of your 
client in disposing of the property on which a loss or damage is claimed, con- 
trary to our written protest, and in defiance of our stipulated rights under 
the contract, we do not see how it is possible now to arbitrate or to estimate 
the amount of such loss or damage, if any. The goods have been disposed 
of, and are beyond the reach of the claimant, and, this being the case, there 
is nothing further that we can possibly do under the contract. We must, 
therefore, be permitted to stand squarely upon the conditions of the insurance 
contract, which are fully set forth in the policy, and to respectfully refer you 
again to our letter of the 24th ultimo, and to previous letters sent jointly 
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with other companies interested in the claim. Referring to the closing para~ 
graph of your communication, permit us to say that the following is the 
clause in the condition of our policy alluded to by you, which limits the time 
in which the claimant may commence an action under a policy against this 
company: ‘No suit or action of any kind against this company for the re- 
covery of a claim under this policy shall be sustainable in any court of law 
or chancery unless commenced within the term of one year from the date 
of fire. Such lapse of time shall be deemed conclusive evidence against the 
validity of such claim.’’ From this you will observe that your client has. 
ample time in which to ‘‘commence this action,” should he desire to test the 
validity of the various clauses in our policy touching ‘ proceedings in case 
of loss” to ascertain, estimate, and appraise the same. In conclusion, for your 
personal convenience, permit us to inclose you herewith a copy of the Phenix 
policy, and remain, with much respect, 


Yours very truly, H. M. MaGILi, General Agent. 


KirrrepGE, Witsy & Smmons, for Plaintiffs in Error. 

Srepuens, Lincotn & Situ, THompson, Ricuarps & Parks, and 
Paxton, Warrineron & Bouter (Charles H. Stevens, Channing Rich- 
ards, and T. B. Paxton, of counsel), fur Defendant in Error. 


Before Taft and Lurton, Circuit Judges, and Ricks, District 
Judge. 


Tart, C. J., after stating the facts as above, delivered the opinion 
of the court. 

In the case of Insurance Co. vs. Hamilton, reported in 8 C. C. A., 
114, it was held by this court, all the judges concurring, that the 
joint demand for a joint appraisal by the 12 insurance companies 
contained in the joint correspondence was not within the terms of 
the policy of the Connecticut Fire Insurance Company, providing 
for an appraisal, for the reason that such a policy stipulated for a 
separate appraisal. This holding is equally applicable to the case 
at bar, for the appraisal clauses in the Connecticut and Phoenix 
policies are substantially similar. In the Connecticut case, Judge 
Severens, referring to the demand for an appraisal in the joint 
correspondence, said :— 

“This was not a demand for an appraisal by the insurance com- 
pany such as its policy gave it a right to make. It did not acquire 
its rights in any respect from the policies of other companies, and it. 
had no legal concern with their disputes or the mode to be adopted 
for their settlement, and had no obligation to champion their cause or 
mix its controversy with theirs ; and the insured was not bound to 
accept such proposition for determining the value and damage as 
was demanded by the companies, this among them. If he had done 
so, it would have been an arbitration aside and independent of the 
policy, standing on the general ground of common-law arbitration,” 
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Judge Severens was of the opinion, however, that the joint corre- 
spondence did contain a notice that the loss fixed in the proofs was 
not satisfactory to the insurer, and that, therefore, an appraisal be- 
came a condition precedent to the payment of any money under the 
policy, and that, by the sale of the property before the expiration of 
the 60 days, Hamilton had rendered such an appraisal impossible, 
had prevented the performance of the condition precedent, and had 
therefore deprived himself of any right of recovery under the policy. 
Judge Swan was of the opinion that the appraisal was not a condition 
precedent, and that the failure to make a demand for such appraise- 
ment within the terms of the policy was a waiver of it, and that the 
proof of loss having been filed, and not objected to otherwise than 
in the joint demand for an appraisement, the insurance company 
was estopped to deny that the proofs of loss were sufficient under 
the policy. I was of the opinion that, while the joint demand for the 
joint appraisal was not within the terms of the policy, that there - 
was enough in the correspondence to notify Hamilton that the Con- 
necticut Insurance Company did not agree with his valuation of the 
loss, and that this notice made proofs of loss with an appraisal a 
condition precedent to recovery of the loss under the policy. But 
it seemed to me that by the last letter from all the companies under 
date of May 7, 1886, each company assumed an obligation to take 
the initiative in the matter of appraisal, and submit a form of ap- 
praisal to Hamilton, failing which the Connecticut company waived 
the defect in the proofs of loss made by the absence of the appraisal. 
If an appraisal was waived, the right to take the goods at an ap- 
praised value went with it, and it was therefore immaterial what 
had been done with the stock by the insured. To quote the lan- 
guage used in the opinion :— 

“ By this letter the defendant company assumed an obligation to 
submit a form of appraisal to Hamilton. Whatever duty under the 
policy there might have been upon Hamilton to take the initial step 
towards an appraisement after receiving notice of a disagreement as 
to valuation so as to fulfill the condition precedent to his recovery, 
this communication was a clear waiver of that duty by the defendant 
company. It was a clear invitation to Hamilton todo nothing until 
the company had acted. The company never did act. It cannot 
now be heard to say that Hamilton lost all his rights under the 
policy by delay which the company itself occasioned. The appraise- 
ment was, under this policy, a part of the proof of loss. The conduct 
of the company was as much as to say: ‘ We have your proof of 
loss ; we object ‘to it ; and we will hereafter point out to you the 
method by which it can be remedied.’ Subsequent failure to point 
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out the method of remedying it estops the company from asserting 
that the proof of loss does not comply with the requirements of the 
policy.” 

I am authorized to say that the court, as at present constituted, 
concurs in the view just stated of the effect of the letter of May 7th 
upon the mutual relations and obligations of the parties to the policy 
involved in the Connecticut Fire Insurance Company Case ; and, as 
that policy is in all substantial respects the same as the one in suit 
at bar, we are of the opinion that if the Phoenix Insurance Company 
had failed, as the Connecticut Insurance Company did fail, to take 
any action after the letter of May 7th, it could not now be heard to 
claim that the proofs of loss already filed were not a sufficient com- 
pliance with every condition precedent to a recovery of the actual 
loss. In this case, however, the Phoenix Insurance Company did, on 
May 24th, make a demand for arbitration in accordance with the 
provisions of their policy, and protested against the proposed sale 
of the property insured, as in direct conflict with the right of the 
insurer. We are of the opinion that if this letter was written within 
a reasonable time after the letter of May 7, 1886, closing the joint 
correspondence, it did properly and unquestionably demand an ap- 
praisement, and that a failure to comply therewith was a failure of 
the condition precedent to the recovery under this policy, which 
must defeat the plaintiff's right of action. In other words, we think 
the sole question in the case, as now presented, is whether the de- 
mand for a separate appraisal, in accordence with the terms of the 
policy of the Phenix Insurance Company, was made within a rea- 
sonable time after the close of the joint correspondence. 

The court below treated the question of reasonable time as one of 
law, and told the jury that a sufficient demand for a separate ap- 
praisal within due time had been made, and thereupon directed a 
verdict for defendant. It is contended on behalf of plaintiff in error 
that, under the circumstances of this case, the question of what was 
reasonable time was a mixed question of law and fact, to be left with 
the jury with proper instructions. The delay between the close of 
the joint correspondence and the letter demanding a separate 
appraisement from the Phcenix Insurance Company was 17 days. 
The provision of the policy was that the loss was to be paid 60 days 
after due notice and satisfactory proof of the same had been received 
at the office in accordance with the terms of the policy. The learned 
trial judge seems to have thought the effect of this clause to be 
that the company had 60 days within which to object to the proofs of 
loss. Was this a proper inference? Could the company wait until 
the fifty-ninth day after receiving proof, and then object to it, and 
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postpone the time of payment for 60 days more? It seems to us 
clear that the company would have no right to do so. The 60 days 
is the period between the reception of the satisfactory proof and 
the time of payment, and not the period between the tendering 
of any proof and the acceptance of it as satisfactory. It is true 
that a delay of 60 days before rejecting a proof of loss would cer- 
tainly be unreasonable, but it by no means follows that any time 
short of 60 days would be reasonable. The reasonableness of time 
depends on all the surrounding circumstances. In the opening of 
the negotiations, Hamilton had informed all the companies, includ- 
ing the defendant, that delay in the settlement so much interfered 
with his business as to cost him $500 a day. The negotiations for 
a joint appraisal occupied from April 26th until May 7th, during 
which Hamilton was constantly pressing for an early settlement. 
When, then, on the 7th of May, the Phoenix Iusurance Company 
assumed to submit a form of appraisal, it was certainly under an 
obligation to act with greater celerity than at the beginning of the 
negotiation in April. If the company had the right to delay sub- 
mission of an appraisal for 17 days from May 7th, then it had the 
right to delay for a longer time the sale of the stock of goods, because 
appraisal and notice of sale must take place thereafter. These and 
many other circumstances might be relevant in considering the 


question of reasonable time. A case just like this has probably 
never occurred before. It is not quite clear what the delay was for. 
It might have been to investigate further the amount of the loss, or 
to secure the services of a proper appraiser. At all events, the 
circumstances are numerous enough to render the inference as to 
reasonable time from them not so certain as to make it a question 
of law. 


We are met in this view, however, by the vigorous contention on 
the part of counsel for the company that the question of reasonable 
time is always a question of law to be decided by the court. [If it 
were so, we then should feel compelled to go on and consider the 
question whether, as a matter of law, 17 days was not an unreasona- 
ble time for the company to delay its demand for an appraisement ; 
but, as we view the authorities, the contention by counsel for the 
company cannot be sustained. In Tindal vs. Brown (1 Term R., 
168), Lord Mansfield said :— 

“ What is reasonable notice is partly a question of fact and partly 
a question of law, and wherever a rule can be laid down with respect 
to this reasonableness, that should be decided by the court and ad- 
hered to by every one, for the sake of certainty.” 
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In Insurance Co. vs. Stark ( 6 Cranch, 268), the suit was ou a policy 
of marine insurance, and one question was whether the assured had 
made an abandonment of the captured vessel within a reasonable 
time. Chief Justice Marshall said :— 

“ The law is settled that an abandonment, to be effectual, must be 
made in reasonable time ; but what time is reasonable is a question 
compounded of fact and law, which has not yet been reduced to 
such certainty as to enable the court to pronounce upon it without 
the aid of a jury. Certainly the delay may be so great as to enable 
every man to declare, without hesitation, that all will admit it to 
have been made in reasonable time; but there may be such a me- 
dium between these extremes as to render it doubtful whether the 
delay has been reasonable or otherwise. If it was a mere question 
of Jaw, which the court might decide, then the law would determine, 
to a day and an hour, on the time left for deliberation, after receiving 
notice of the loss. But the law has not so determined, and it there- 
fore remains a question, compounded of fact and law, which must be 
found by a jury, under the direction of the court.” 

In Cocker vs. Manufacturing Co. (3 Sumn. 530, Fed. Cas. No, 
2,932), the question whether goods that had been ordered from Eng- 
land had been delivered within a reasonable time was submitted to 
the jury. Mr. Justice Story said to the jury:— 

“The whole question now before the jury is, whether these articles 
were manufactured and offered to be delivered within a reasonable 
time. That reasonable time must be judged of by all the cireum- 
stances, and, of course, with all the natural calculations which 
might fairly arise from the distance of the countries, the season of 
the year, the state of the markets, and orders, the pressure of busi- 
ness, and the common disappointments and retardations incident to 
the manufacture of any new article.” 

In Facey vs. Hurdom (3 Barn. & C., 213), the question was whether 
the crop out of which the tithe was to be collected had been left on 
the ground a reasonable time for the tithe owner to compare the 
tenth set out for him with the residue. The court said:— 

“ There are certainly cases where it is for the judge to say what 
is a reasonable time, but in this instance the question depended on 
a variety of circumstances, such as the residence of the respective 
parties, the time when notice was given that the corn would be 
tithed, the state of the weather, and other things most proper for 
the consideration of the jury; and I think the question was properly 
left to them.” 

In Donahue vs. Insurance Co. (56 Vt., 374), the suit was upon an 
insurance policy, which required that the person claiming remuner- 
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ation for loss should forthwith give notice thereof to the office of the 
company. This was held by the court to mean that he should give 
notice with due diligence, and within a reasonable time, without 
unnecessary delay, under all the circumstances of the case; and so 
it was further held that where the facts and circumstances were 
many, and the question of reasonableness depended on the general 
inference from those facts, the inference became a question of fact 
to be submitted to the jury. To sustain this, the language of the 
Supreme Court of Connecticut in Lockwood vs. Assurance Co. (47 
Conn., 553), is quoted as follows:— 

« Extreme vases offered here may be easily determined. Between 
them there is a wide belt of debatable ground, and cases falling 
within it are governed so much by the peculiar circumstances of 
each case that it is much better to determine the matter as a 
question of fact.” 

In Haskins vs. Insurance Co. (5 Gray, 432), the question was 
whether repairs made by insurers under the right reserved in the 
policy were made within a reasonable time. This depended on the 
dates of various notices given by the parties, the delay occasioned 
by the sickness and death of workmen employed, and the peculiar 
nature of the property. It was held that, although the particular 
circumstances were not disputed, the question was one of fact to be 
submitted to the jury. 

The case of Davis vs. Insurance Co. (8 R. I., 277), was quite like 
the present case in its facts. There the suit was upon a policy of 
fire insurance on the plaintiffs’ stock of dry goods in their sture in 
Providence. The goods were burned on the 22d of April, 1862. 
Preliminary proofs of loss were filed on the 3lst day of May, 1862. 
The defendants made no reply to the claim of proofs until the 19th 
of June following. The court left it to the jury to say whether the 
written objection of the defendants to the preliminary proofs of loss 
of plaintiffs was furnished within a reasonable time. And the 
Supreme Court of Rhode Island held this course proper. The court 
said :— 

“The question of reasonable time is in many and perhaps most 
cases a question for the court. It was said by Lord Mansfield, in 
Tindal vs. Brown (1 Term R., 167): ‘ Whenever a rule can be laid 
down with respect to reasonableness, it should be decided by the 
court, and adhered to by every one for the sake of certainty.’ The 
courts have accordingly in many cases, as in the case of notice of 
dishonor of a promissory note or bill of exchange, or of notice to 
quit between landlord and tenant, adopted fixed rules; and there 
are numerous cases depending on particular facts and circumstances 
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in which a court cannot dispense with the aid of a jury: 1 Starkie, 
Ey., 455; Howe vs. Huntington, 15 Me., 350. The case before us 
was not a case where, in the language of Lord Mansfield, a rule 
could be laid down in respect to reasonableness. It belongs to a 
class of cases in which the circumstances affecting the reasonable- 
ness of notice would seldom be the same, and therefore we think 
the court did not err in leaving the question of reasonableness to 
the jury.” 

See, also, Cochran vs. Toher, 14 Minn., 385 (Gil. 293); Luckhart 
vs. Ogden, 30 Cal., 548 ; Magee vs. Carmack, 13 IIl., 289; 1 Starkie, 
Ev., 514, 516, and note 1 on 517. 

The rule is sometimes stated to be that, where the facts are not 
in dispute, the question of reasonable time is always for the court; 
but in the foregoing cases the facts were not in dispute. The facts, 
though undisputed, were so numerous that the inferences from them 
as to reasonableness of the time taken were disputable as infer- 
ences of fact. 

The number of authorities on this subject is myriad; and there 
are many jn which the rule is stated without qualification that 
the question of reasonable time is a question of law for the court, 
but we think it will be found that such cases may be divided into 
two classes. The first class embraces commercial transactions 
which happen in the same way, day after day, and present the ques- 
tion of reasonable time on the same data in continually recurring 
instances, so that, by a series of decisions of the courts, the reason- 
able time has been rendered certain. The second class of cases is 
where the time taken is so clearly reasonable or unreasonable that 
there can be no room for doubt as to the proper answer to the ques- 
tion. Where, however, the answer to the question is one dependent 
on many different circumstances which do not constantly recur in 
other cases of like character, and with respect to which no certain 
rule of law has heretofore been laid down, or could be laid down, 
the question is one of fact for the jury. 

In Wiggins vs. Burkham (10 Wall., 129), the question was whether 
an account rendered had been objected to within a reasonable time, 
so that it could not be introduced as prima facie evidence of its 
correctness. It was held that the question of reasonable time, in 
such a case, was a question of law; that between merchants at home 
an account which has been presented, and no objection made thereto 
after the lapse of several posts, must be treated, under ordinary 
circumstances, as being, by acquiescence, a stated account. Now, 
it is obvious that in such a case the data upon which a reasonable 
time can be fixed are few and simple. It is also obvious that it is 
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of the class of cases constantly recurring with similar circumstances 
in dealings between merchants, so that for many years it has been 
settled law that, if a merchant allows several posts to go by without 
objecting to an account sent to him, it is to be regarded as stated. 
Mr. Justice Swayne used this language in delivering the opinion of 
the court :— 

“The proposition that what is reasonable time in such cases is a 
question for the jury, as laid down by the court below, cannot be 
sustained. Where the facts are clear, it is always a question exclu- 
sively for the court. The point was so ruled by this court in Toland 
vs. Sprague, 12 Pet., 336. Where the proofs are conflicting, the 
question is a mixed one of law and of fact. In such cases the court 
should instruct the jury as to the law upon the several hypotheses 
of facts insisted upon by the parties.” 

He was dealing with accounts, and it was to “such cases” that 
the rule, as he states it, applies. Toland vs. Sprague, referred to, 
was also a case of a stated account. 

In Nunez vs. Dautel (19 Wall., 560), the question was when money 
under the following contract became due :— 

Columbus, Ga., Sept. 1, 1865. 

Due Joseph Dautel, or order, $1,619.66, being. balance of principal and 
interest for four years and six months’ services. This we will pay as soon 
as the crop can be sold, or the money raised from any other source, payable 
with interest. I. M. NUNEZ & Co. 

Suit was brought more than five years after the date of the instru- 
ment. The court held that the stipulation secured to the defendants” 
a reasonable amount of time within which to procure, in one mode 
or other, the amounts necessary to meet the liability, and that five 
years was more than a reasonable time, so that the obligation was 
due at the time suit was brought. In this case there could be no 
doubt that five years was ample time within which payment should 
have been made. The case comes under the head of the second class 
of cases meutioned above, because, in the absence of all cireum- 
stances, except the instrument itself, every one would say that five 
years was an unreasonable delay in paying the debt. In neither of 
these decisions by the Supreme Court of the United States is the rule 
as laid down by Chief Justice Marshall in the case in 6 Cranch, 
already quoted, criticised or overruled. Indeed, in the very volume 
(10 Wall.), which contains the case of Wiggins vs. Burkhan, is the 
case of Field vs. Farrington, at page 141, in which the question 
was whether factors had held cotton too long in view of a falling 
market. They held it 10 months, during which time cotton fell 
from 43 cents to 20 cents. Said Justice Strong, delivering the 
opinion of the supreme court :— 





576 United States Circuit Court of Appeals. [Aug., 


“ Whether this long delay, in view of a falling market, was in the 
exercise of a sound discretion, good faith, and reasonable diligence, 
was a question that should have been submitted to the jury. Ifthe 
delay was unreasonable, if it was in violation of the plaintiffs’ duty 
as factors, they, rather than the defendant, should bear the loss that 
resulted from it.” 

In the case of Brewing Cv. vs. Bullock (8 C. C. A., 14), we held 
that a question of reasonable time was a question of law, citing as 
authority Wiggins vs. Burkham, 10 Wall, 129; but that was a case 
where the time was so long that no fair-minded man could have 
any doubt that the delay was unreasonable. There a dealer in 
rice at New York shipped to a brewing company in Cincinnati two 
car loads of rice, without any order for the same. The brewing 
company, by mistake, paid the freight, aud took the rice into its 
warehouse. Its officers discovered the mistake within a week after 
the receipt of the rice, and for more than 30 days, when rice was a 
commodity of fluctuating market value, with no excuse of any kind 
for the delay, they failed to notify the shippers that the company 
would refuse to take the rice. It was held that, from such delay in 
rejection, acceptance must be conclusively presumed, and that the 
trial court had the right to treat the matter as one of law. We 
think that because the case at bar presents so many facts which may 
more or less affect the question of reasonable time, and because it 
is not a case, parallels to which, by constantly recurring in courts 
of justice, have led to the establishment of any certain rule, the 
question of reasonable time was for the jury. The court erred, 
therefore, in not submitting it to that tribunal. 

For this reason, the judgment of the court below is reversed, and 
a new trial ordered. 





Nippolt vs. Firemen’s Ins. Co. 


SUPREME COURT OF MINNESOTA. 
NIPPOLT 
FIREMEN’S INS. CO., or Cuicaco.* 


A particular custom or usage of trade, to be valid, must be uniform and cer- 
tain, and, in the absence of special agreement, not optional with those 
to whom it applies, and the party bound by it must have knowledge of 
it, unless it is so general, well established, and notorious that he may be 
presumed to have notice of it, or unless he is engaged in the same line of 
business himself to such an extent that knowledge of it may be presumed. 
Held, a person having no connection with the insurance business except 
occasionally to take out policies of insurance on his property is not ordi- 
narily presumed to have knowledge of its customs. Held, further, a 
person having no knowledge or notice of such a custom cannot take 
advantage of it. Held, further, that plaintiff failed to prove any such 
certain and uniform custom for insurance agents to renew expiring 
fire-insurance policies in the same or other insurance companies without 
the special request of the insured, either express, or implied from the 
particular course of dealing between him and the agent. 

Where a loss by fire occurred a few days after a policy of insurance on the 
property expired, and the insured, on learning of the loss, and knowing 
that the agent who had issued the policy had not learned of it, inquired 
of such agent if he had renewed the insurance, and immediately after- 
wards received a new policy from the agent, dated back to the time of 
such expiration prior to the fire, he concealing from the agent the fact 
of such loss, and there being no agreement prior to the fire tor such new 
insurance. Held, such renewed policy was void for the fraud of the in- 
sured. Held. further, it is immaterial whether such new policy was 
actually drawn up and signed before or after the fire; in either case, 
there was no agreement to insure, and the policy did not take effect until 
after the fire. 


Kurrryer, Fauntieroy & Srarwes, fur Appellant. 
T. R. Pater, for Respondent. 


Oanty, J. 

Plaintiff was the owner of a carriage manufacturing establishment 
in St. Paul. His brother-in-law was the special agent of the Denver 
Insurance Company, and on January 9, 1891, he procured plaintiff 
to take out a policy of insurance in that company, insuring plaintiff's 
stock in trade to the amount of $1,000 for one year, and the poiicy 
was signed and delivered by L. R. Ware, the local agent. Plaintiff, 
during the year, procured from other agents two other policies of 
insurance in other companies on this stock for the amount of $1,000, 
each of which was in force at the time of the fire hereinafter men- 
tioned. The policy issued by the Denver Insurance Company ex- 
pired on January 9, 1892, and in the meantime it had gone out of 
business in this state. Five days later—on the night of January 


* Decision rendered, May 14. 1894. Syllabus by the Court. 
VoL. X XTII.—37. 
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14th—plaintiff’s stock in trade was damaged by fire. Next morn- 
ing, on discovering his loss, plaintiff telephoned to the insurance 
agents, E. M. & L. W. Ware (who had succeeded L. W. Ware in 
business), and asked them if the policy in the Denver Insurance 
Company, which had expired, had been renewed. They answered 
that it had, and he immediately sent his bookkeeper to their office 
to get it, and they delivered to him the policy here in suit, dated 
January 9, 1892, purporting to be issued by the defendant company, 
and to insure plaintifi’s stock in trade against loss by fire to the 
amount of $1,000 for one year from that date. At the time the 
agents delivered the policy to the bookkeeper they were ignorant 
that the fire had occurred, but learned of it immediately afterwards, 
and demanded a return of the policy, and disavowed any liability 
of defendant under it. Plaintiff's loss was $2,250. He recovered 
from the other companies $2,000, the amount of the other two 
policies. But all three of these policies contained pro rata clauses, 
and he entered into an agreement with the other two companies to 
prosecute this suit, and if successful, to pay them back the excess 
over their pro rata share; and accordingly this suit was brought to 
recover of defendant one-third of the loss, and plaintiff recovered a 
verdict. 

The defendant claims that said policy so received by plaintiff from 
its agents after the fire was in fact drawn up between the time of the 
telephone inquiry and the time the bookkeeper of plaintiff received 
it at the agent’s office. Plaintiff claims that, it being dated on January 
9th—tive days before the fire,—it was a question for the jury whether 
it was not drawn up on that day; but for the reasons hereinafter 
stated we are of the opinion that it is immaterial on which day it 
was in fact drawn up. The plaintiff does not claim that before the 
fire he ordered any renewal of the insurance which would expire 
with the Denver policy, except, as he claims, that such order would 
be implied by custom. He claims that there is a universal custom 
in this state, long prevailing between insurance companies, agents, 
and parties insured, to renew policies on the same terms, unless 
notice be given to the contrary by the agent to the insured. What- 
ever might be claimed for such a custom, it is only necessary to 
remark that his proof on the trial wholly failed to establish it. 
Most of the insurance agents called by him as witnesses to prove 
this custom testified that they had a class of customers with whom 
they had an understanding to renew policies in the same or other 
companies; that they had another class to whom they usually sent 
notice at or before expiration, and solicited renewal, and sometimes 
sent them new policies, with the request, if not accepted, to return 
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them; and that they had other customers, whose risks were unde- 
sirable, to whom they might give notice and they might not. But 
all of the witnesses testified in substance that, except as to the first 
class, the issuance and acceptance of a renewal policy was wholly 
optional; and none of the witnesses except one or two knew any- 
thing about what the custom was outside of his own office. It 18 
well settled that a custom, to be valid, must be uniform and certain: 
Lawson, Usages & Cust., §§ 9,10. It must be compulsory, and of 
binding force; not optional: Id.,§11. The party to ve bound by 
the custom must have knowledge of it: Id. § 19. The custom 
may be so general, long-established, and notorious that the party is 
presumed to have knowledge of it, and he may also be engaged in 
the same line of business himself to such an extent that he may be 
presumed to have knowledge of its customs. But a person having 
no connection with the insurance business except occasionally to 
to take out policies of insurance on his own property is not presumed 
to have knowledge of its customs: Insurance Co. vs. Harmer, 2 
Ohio St., 452; Hill vs. Insurance Co., 10 Hun., 26. It dves not 
appear that plaintiff had any knowledge of any such custom; on the 
contrary, it sufficiently appears that he had not. Then, if such a 
custom existed, and it was valid, it would not bind the plaintiff to 
pay the premium for such a renewal of policy; and, unless he was 
himself bound by such a custom, he cannot hold the opposite party. 
A party having no knowledge of a custom cannot take advantage of 
it: Lawson, Usages & Cust , § 28. Not only had plaintiff no knowl- 
edge of any such custom, but he testifies that he expected the in- 
surance to be kept up in the Denver Company. Then it necessarily 
follows that plaintiff was not bound to accept this policy, or pay 
the premium on it, until he actually did accept it, which was ufter 
the fire; and, even if the policy was drawn up before the fire, as 
plaintiff claims, it did not become a contract of insurance between 
him and detendant until be so accepted it; and it was a fraud on 
his part thus to enter into such a contract after the loss, knowing 
that loss and tailing to disclose it to the other party to the contract, 
whom he knew was ignorant of it, and thereby procure that other 
party to insure him against a loss which had already occurred. For 
these reasons plaintiff was not entitled to recover, and the order 
denying defendaut’s motion for a new trial should be reversed, and 
a new trial ordered. So ordered. 
Buck, J., absent, sick, took no part. 
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SUPREME COURT OF IOWA. 
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vs. 


STATE INS. CO., or DES MoINEs.* 


Where the policy insures in specific sums a house and barn for a single pre- 
mium and provides against the premises insured becoming vacant, the 
provision is against the vacancy of both and is not violated by the va- 
cancy of one. 

Where a house is insured for occupancy by a tenant, a brief temporary vacancy 
during a change of tenants while preparations are making for occupancy 
by the incoming tenant is not a vacancy contemplated in:the policy. 

Where the policy provides that the loss is payable 60 days after notice and 
proofs, and a statute provides that no action shall be begun within 90 
days after such notice, an action brought prior to 90 days ispremature. 

Where the loss is payable to mortgagee and the mortgage is for more than 
the loss, a renunciation of any claim on the policy by mortgagee will 
entitle insured to sue and recover in his own name. 


A. Hotiinesworts and James C. Davis, for Appellant. 

O. B. Ayers and Craic, McCrary & Crate, for Appellee. 

GIvEN, J. 

1. We first consider the case as presented on plaintiff's appeal, 
The question is whether the court erred in sustaining defendant’s 
motion on the second ground thereof. There is no conflict what- 
ever in the evidence as to the condition of the insured property at 
the time of the fire, and therefore there was no question of fact, as 
to its being vacant or not, to submit to the jury. It was for the 
court to determine, as a matter of law, whether, under the terms of 
the policy and the undisputed facts, the policy had become void. 
Numerous cases were cited wherein the policy was conditioned 
against the property becoming vacant or unoccupied, or vacant and 
unoccupied, and wherein it is determined that the facts did or did 
not constitute a breach of the condition. The language of this policy 
is so different that those cases have but little application. 

The second ground of defendant’s motion is that it appeared 
without dispute that at the time of the fire the house was vacant. 
The property insured was the dwelling house, and the barn in the 
rear of it. The condition of the policy is : 

Or if there is any change in the occupant or occupancy of the premises in- 
sured, or if they become vacant, * * * this policy shall be void. 





* Decision rendered, May 18, 1894. The facts are sufficiently stated in the syllabus.—Ep. 
Ins. L. Je 
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Forfeiture is claimed, not because of any change in the occupant 
or occupancy, but because the house became vacant. While it was 
entirely competent for the parties to have agreed upon a forfeiture 
in case any part of the insured premises should become vacant, such 
is not this contract, but it is, “ Or, if they [the insured premises, the 
house and barn] become vacant,” the policy shall become void. It 
is not claimed that the barn was vacant. The plaintiff was keeping 
a cow, horses, harness, vehicles, feed, etc., therein, and using it as 
such barns are generally used. It seems entirely clear that the 
condition of the policy is against the premises insured (tie house 
and barn) becoming vacant, and not against one or the other becom- 
ing vacant: Bryan vs. Insurance Co., 8 W. Va., 605 ; McQueeney 
vs. Insurance Co. (Ark.); Garver vs. Insurance Co, 69 Iowa, 202 ; 
Kimball vs. Ins. Co., 70 Iowa, 513. The only case cited by appellee 
on this point that required special mention is Insurance Co. vs. 
Tilley, 88 Va., 1024. That insurance was on 16 tenement houses, at 
$187.50 on each, aggregating $3,000. They were constructed in 8 
double houses, with lanes between, each of the 16 being a separate 
and distinct tenement. The policy provided, “if the premises be- 
come unoccupied,” etc. The court held that the insurance and 
condition as to nonoccupancy related to each house, and not to the 
whole, as one house. It does not appear, as in this case and in 
Garver vs. Insurance Co., supra, that the premium paid was a gross 
sum, or that the houses were intended to be occupied together, as 
are houses and barns such as those covered by the policy in suit. 

2. The facts concerning the house are these: The fire occurred 
on Saturday night, January. 30, 1892. On Wednesday preceding, 
one Shepherd, who occupied the house as plaintiff's tenant, moved 
out. Some time prior, plaintiff had occupied two rooms as a lodging, 
Shepherd’s family occupying the other rooms. When plaintiff went 
elsewhere to lodge, he left a stove, two chairs, some picture frames, 
step ladder, pick, shovel, and hatchet in his room, which remained, 
and were destroyed with the house. Some weeks before Shepherd 
moved out, plaintiff rented the house to one Williams ; and on the 
Friday and Saturday preceding the fire, plaintiff, Mr. Williams, and 
some of Mr. Williams’ family were engaged in repairing and clean- 
ing the house, with the view to Mr. Williams moving into it on the 
Monday following. The policy expressly provides that the house 
was “ to be occupied by a tenant, as a family residence only,” and it 
was for three years. It must surely have been contemplated by the 
parties that there would be changes of tenants during the life of 
the policy, and that some time would intervene between the going 
out of one and the coming in of another. The condition against the 
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premises becoming vacant must have been made in view of this 
probability, and it was not intended that the lapse of a reasonable 
time in changing tenants should render the policy void. Shepherd 
moved out on Wednesday, and returned the key to plaintiff on 
Thursday. Friday and Saturday, plaintiff and Williams, his tenant, 
occupied the house, cleaning and repairing it preparatory to Wil- 
liams moving in on Monday. Surely, the house was not vacant, 
within the meaning and intention of the parties, as expressed in the 
policy: Eddy vs. Insurance Co., 70 Iowa, 472. Our conclusion is 
that the court erred in sustaining defendant’s motion on the second 
ground thereof. 

3. We next consider the case as presented «n cefendant’s appeal. 
On March, 17, 1892, notice and proofs of the loss occurring January 
30th were served on defendant’s local agent at Keokuk, the agency 
from which the policy issued, and on March 20th said notice and 
proofs were received through the mail by the defendant. This action 
was commenced May 20, 1892,—less than 90 days from the time 
that notice and proofs of loss were given. Section 1734, McClain’s 
Code, provides that no action shall be begun on any policy of in- 
surance within 90 days after notice of the loss has been given. This 
policy provides for the payment of the loss “within sixty days 
after due notice and satisfactory proof of same are received at its 
office in Des Moines.” Plaintiff contends that by this provision the 
defendant waived the statutory requirement, and that, as payment 
was to be made within 60 days, an action could be commenced after 
the lapse of that time, and before the expiration of the 90 days. 
In Taylor vs. Insurance Co. (83 Iowa, 402), wherein the policy pro- 
vided for payment within 60 days after notice and proof of loss, this 
court held that the statute was controlling as to the time of com- 
mencing an action, and that the action, having been begun before 
the expiration of 90 days, was prematurely brought. Pending 
arguments on defendant’s motion for a verdict, plaintiff, with leave, 
filed an amendment to his petition, alleging that on February 11, 
1892, defendant waived notice and proof of loss. This allegation was 
denied, and no evidence whatever offered to sustain it. There 
being no evidence, the allegation of waiver cannot be considered, in 
passing upon the first ground of defendant’s motion, even if it be 
true, as stated by plaintiff in argument, that evidence was not 
offered because of the ruling on the second ground of the motion. 
We think the action was prematurely begun, and that the motion 
should have been sustained, on the first ground thereof. 

4. Nannie M. Smith, having sold the insured property to plain- 
tiff, assigned to him all her title and interest in the policy, defen d- 
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ant consenting thereto. Nannie M. Smith held a mortgage from 
plaintiff on the land and buildings, which prior to the fire had been 
assigned to George Engelhart, and on which $600 was unpaid. 
Plaintiff introduced in evidence a writing signed by said Engelhart, 
wherein he stated that he considered the real estate ample security 
for his mortgage. and waived all claim under the policy. Pending 
the argument on defendant's motion, said Engelhart, by leave of 
court, filed his petition of intervention, disclaiming any interest in 
the policy. With such a disclaimer on tile, Mr. Engelhart would 
surely be barred from ever claiming under the policy. The dis- 
claimer required no proof, and, whatever might be the rule in its 
absence, with it in the case the third ground for defendant’s motion 
was properly overruled. It follows from the conclusions reached 
that on both appeals the judgment of the district court is reversed. 


SUPREME COURT OF IOWA. 


MARTIN 
vs. 


CAPITAL INS. CO.* 


Rebuttal evidence by plaintiff as to the value of building is admissible. 

Instructions that an attorney having a claim for collection may not compro- 
mise without special authority, but that if authorized his representative 
is bound, is correct. 

The illegal sale of intoxicating liquor in a house insured as a dwelling will 
not per se avoid the policy in the absence of a prohibition against change 
of use. 

Where the policy provides against change or increase of risk, the question 
whether such sale was a change was for the jury. But instructions that 
an increase of risk would not forfeit unless it contributed to the loss 

was reversible error. 

The amount stated in the policy is not prima facie evidence of the v alue of 
personal property in Iowa. 


Reap & Reap, for Appellants. 

Cummins & Wriaeut, for Appellee. 

Kune, J. 

1. The policy under which the insurance is claimed ran to John 
Fitzsimmons and plaintiff, and was for $1,000 upon a frame build- 
ing, and for $500 upon furniture, wearing apparel, etc., contained 
therein. Plaintiff filed her petition in the usual form, asking tor 


* Decision rendered, May 26, 1892. 
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$1,500 upon said policy, and alleging the assignment to her of the 
claim of John Fitzsimmons and the due performance by her of all 
the conditions of the policy ; that the value of the personal property 
destroyed was $1,200, and the value of the building $2,000 ; and 
attached to her petition a copy of the policy and of the proofs of 
loss. Defendant, in its answer, admits its corporate capacity, and 
that it issued the policy sued upon, and denies all other allegations 
in plaintiffs petition. It also pleaded that since the commencement 
of the action the claim under the policy against it had been settled, 
and the sum agreed upon—$200—paid plaintiff. Also that the 
policy was procured by fraud and misrepresentation by plaintiff 
and her agents that said building was then used as a private dwell- 
ing house, and that it would be used for no other purpose during 
the continuance of the policy, and especially that said building was 
not then used, and should not thereafter during the life of said 
policy be used, as a saloon, or as a place where intoxicating liquors 
were kept or sold in violation of law. That said representations 
were relied upon by defendant, and it was thereby induced to issue 
its policy upon the property ; and that said representations were 
false, and defendant tenders plaintiff the premiums received. A fur- 
ther defense is that, contrary to the conditions of the policy, the risk 
was changed and increased by keeping and selling intoxicating liquors 
in the building insured ; that plaintiff did not use the proper means 
to save and protect the insured property from loss, as required by 
the policy. Plaintiff demurred to the third and sixth counts of the 
answer, and it was sustained, and defendant filed an amendment 
setting out substitutes for said counts, alleging in substance that at 
the time the policy was issued and afterwards the premises were 
used as a place where intoxicating liquors were sold in violation of 
law, etc., and that plaintiff, in making her proofs of loss, fraudulently 
concealed such facts for the purpose of defrauding defendant. The 
cause was tried to a jury, who found for plaintiff. 

2. It is said that the court erred in sustaining the demurrer to 
the third and sixth counts of the answer. We think the ruling on 
the demurrer to these counts of the answer was waived by defend- 
ant’s pleading over. 

3. The plaintiff, on cross-examination, was asked questions re- 
lating to officers having searched the house for intoxicating liquors, 
and how many times it had been thus searched. An objection was 
sustained thereto on the ground of immateriality, and because it 
was not proper cross-examination. The ruling of the court was 
correct. The witness had not been asked on direct examination 
anything touching that matter. 
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4, Witness Morgan was asked why he did not make any effort to 
remove anything from the house, and whether or not any one told 
him not to do so. We think these questions as put under the cir- 
cumstances were objectionable. Defendant then proposed to prove 
that the witness undertook to save the personal property which was 
in the house, and was told by persons in the presence of plaintiff 
not to do so; to let it go, as it was no good to her. The court 
directed defendant’s counsel to proceed and ask his questions, and 
he would rule upon them. This he did, and the testimony was 
admitted. The witness was asked : “ What, if anything, was said 
about Mrs. Martin’s directions to them?” An objection to it as in- 
competent was properly sustained. The evidence showed plaintiff 
was from 30 to 36 feet away at the time, and there is nothing to 
show that she could or did hear the conversation between the par- 
ties and the witness, or that she had been taking any part in the 
conversation. 

5. Witness Meyers was asked if Mrs. Martin informed him at the 
time the policy was issued that the building was used as a place 
where intoxicating liquors were sold in violation of law. An objec- 
tion was sustained to it as being incompetent. Defendant’s counsel 
then proposed to prove by the witness that at the time the policy 
was issued plaintiff did not disclose or state that the property was 
so used. The; court suggested that he ask the questions, and he 
would rule on them. Defendant declined, and excepted. Surely 
the court must have power to exercise a reasonable discretion as to 
the manner of introducing the testimony. The suggestion of the 
court was proper, and within its discretion, and, having failed to act 
thereon, defendant cannot complain. 

Complaint is also made because, after all the evidence on both 
sides was introduced, the court permitted plaintiff, against defend- 
ant’s objection, to call a witness as to the value of the building in 
controversy. There was no error in this. Under the statute the 
policy is prima facie evidence of the value of the building ; hence it 
was not incumbent on plaintiff in the first instance to prove its 
value. Acts 18th Gen. Assem., c. 211, § 3; Joy vs. Insurance Co. 
(Iowa), 20 Ins. L. J., 734. Defendant having introduced evidence 
relative to the value of the building, the court properly permitted 
plaintiff to rebut the same. 

6. Complaint is made because the court sustained objections to 
questions asked witnesses Campbell and Bell as to whether or not 
the use of a dwelling house as a place where intoxicating liquors 
were sold in violation of law increased the hazard of the risk. It 
was sought by one of these witnesses to show a certain classification 
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of risks which was printed in a book. It would seem, in such a case, 
that the book would be the best evidence ; but whether that be 
so or not is not material, as this testimony was afterwards admitted. 
So the ruling, in any event. was without prejudice. 

7. Error is alleged in refusing to give the first instruction asked 
by the defendant, and in giving the eleventh, twelfth, and thirteenth 
instructions by the court on its own motion. The instruction asked 
by defendant, in substance, was that Cardell and Nichols had au- 
thority as attorneys, if they acted in good faith in the exercise of 
their best judgment, to settle and compromise the claim of the plain- 
tiff. The eleventh instruction complained of, and which was given 
by the court, was in effect that, if the claim sued upon was fully 
settled by Cardell and Nichols, plaintiff's attorneys, and they had 
authority from plaintiff to make said settlement, she would be bound 
thereby. In the twelfth the court told the jury that an attorney 
having a claim for collection, in the absence of special authority, 
could not accept as payment a less amount than the whole sum due; 
and in the thirteenth the jury were told that, if such attorneys were 
employed by plaintiff to prosecute the claim sued upon, and she 
gave them full authority to act according to their best judgment, 
and to settle and compromise the claim for a less sum than that 
stated in the policy, she would be bound by any settlement made 
by them. We think the instructions given by the court embody the 
law correctly, and that the one asked by defendant was properly 
refused. We have held that an attorney may make a valid agree- 
ment for a judgment against his client, and a stay of execution 
(Potter vs. Parsons, 14 Iowa, 286); that an attorney can bind his 
client that judgment in a cause shall be the same as in another 
cause involving the same question (Ohlquest vs. Farwell, 71 Iowa, 
231); that an attorney who has a claim for collection has no power, 
in the absence of special authority, to accept as payment a less 
amount of money than the whole sum due (Bigler vs. Toy, 68 Iowa, 
688). The same doctrine is fully recognized in Ohlquest vs. Far- 
well, 71 Iowa, 231. The holding in Bigler vs. Toy, supra, is in 
accord with the great weight of authority. Hamrick vs. Combs, 14 
Neb., 381 ; Kelly vs. Wright, 65 Wis., 236; Semple vs. Atkinson, 64 
Mo., 506; Davis vs. Hall, 90 Mo., 659 ; Fritchey v. Bosley, 56 Md., 
96 ; Isaacs vs Zugsmith, 103 Pa. St., 77; Whipple vs. Whitman, 13 
R. I., 512 ; Granger vs. Batchelder, 54 Vt., 248 ; Wadhams vs. Gay, 
73 Ill., 415; Mechem, Ag., § 813; 1 Amer. & Eng. Enc. Law, p. 
965. The same rule above laid down may be said to be almost uni- 
versal in this country, though in England it is otherwise. 
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8. Appellant insists that the evidence shows that the building 
was in fact at the time the policy was issued used for the illegal 
sale of intoxicating liquors. For the sake of the argument it may 
be conceded. There is no such issue presented in the pleadings. 
We are not called upon to decide what the effect of an occupancy or 
use for selling liquors would be where the policy described the prop- 
erty as a dwelling house, and where it was so used, as well as for the 
unlawful sale of liquors. It will be observed, however, that there 
is no provision in the policy expressly prohibiting any change in the 
use of the property by the insured. 

9. Counsel urges that the court erred in refusing to give the jury 
the second and fifth instructions asked by defendant. The main 
thought of these two instructions is that, if the buiiding was used 
for any other purpose than a dwelling house, it would invalidate 
the policy. It will be observed that there is nothing in this policy 
which in express terms prohibits the use of the building for any 
other purpose than a dwelling house. The policy does, however, 
provide “that the risk shall not be changed or increased in any 
manner,” and if it is it shall avoid the policy. Defendant’s conten- 
tion is that, if the property was used for an unauthorized purpose, 
the court should hold as a matter of law that that was a change and 
an increase of the risk which would avoid the policy. That there 
was a change in the use of the building is clear. The evidence 
shows that intoxicating liquors were for a period of several months 
sold in said building in violation of law. Whether such use increased 
the risk could only be determined by the jury: Wood, Ins., § 243 ; 
Russell vs. Insurance Co., 78 Iowa, 216 ; May Ins., §§ 218, 222, 223. 
See Lee vs. Insurance Co., 79 Iowa, 382. The court keene refused 
to give the instructions. 

10. Exception is taken to the ninth instruction given by the 
court, the latter part of which reads as follows: ‘But should you 
find that the use she made of said building was in violation of the 
terms of the warranties of the policy in suit, and that the same did 
increase or enhance the risk, and that the same caused or contrib- 
uted to the loss, then the same would be material, and would render 
the policy null and void.” A similar thought is also found in the 
eighth instruction, which is aiso objected to. In other words these 
instructions announce the doctrine that the unauthorized and 
illegal use, in order to avoid the policy, must not only increase the 
risk or hazard, but must also have caused or contributed to the loss. 
We do not understand this to be the law. If the unauthorized use 
of the building increases the risk, it is entirely immaterial as to 
whether or not such use caused or contributed to the loss: May, 
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Ins., §§ 218, 220 ; Stout vs. Insurance Co., 12 Iowa, 371 ; Kyte vs. 
Assurance Co. (Mass.), 18 Ins. L. J., 558. The giving of these in- 
structions was error. 

11. The fifteenth instruction tells the jury that the amount stated 
in the policy is prima facie evidence of the insurable value of the 
property at the date of the policy. As to the real estate the amount 
stated in the policy is prima facie evidence of its insurable value at 
the date of the policy. But this is not true as to personal property. 
Acts 18th Gen. Assem., c. 211, § 3; Joy vs. Ins. Co. (Iowa), 20 Ins. 
L. J., 734. The instruction was then, in so far as it referred to the © 
personal property, erroneous. The jury found for plaintiff in the 
sum of $1,203. The amount insured by the policy was $1,000 on the 
real estate and $500 on certain personal property. While the verdict 
is less than the gross amount claimed, yet it is impossible to say 
what portion of the gross sum found by the jury represents real 
estate, and what portion personal property. The testimony as to 
the value of the real estate was conflicting, and we cannot say that the 
instruction was without prejudice to the defendant. We have ex- 
amined the other errors assigned, and find no ground for complaint 
on part of defendant. For the errors of the court heretofore men- 
tioned the judgment of the district court must be reversed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


PAINE 
v8. 


PACIFIC MUTUAL LIFE INS. CO.* 


Where the applicant to a solicitor for a life policy dies before a policy is issued, 
and none is issued, the presumption is that there was no purpose to con- 
tract except by the simultaneous delivery of a policy and payment of 
premium. 

Such presumption is conclusive when the application provides that there 
shall be no contract until the policy is delivered upon payment of premium 
while in good health, and the fact that part of the premium was accepted 
by the solicitor at the time of taking the application. 

The death of the applicant before the receipt of the application at the home 
office revokes the proposal, and the subsequent approval by the medical 
director in ignorance of the death does not complete the contract when 

notice of acceptance is not given to the representative of insured. 





* Decision rendered, August 9, 1892. 
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Statement of facts by Sanzory, C. J. 


This was an appeal from a decree of the Circuit Court for the 
District of Nebraska, dismissing the bill of appellant to enforce 
specific performance of a contract which the bill alleged the appellee 
made with Forrest L. Kendall on May 29, 1890, to insure his life for 
$10,000, and to recover of the appellee for his death that amount, 
less a few dollars of unpaid premium. The answer denied that such 
a contract was made, and the court below, after hearing the cause 
on the pleadings and proofs, dismissed the bill. From the pleadings 
and proofs the following facts appear: 


The complainant was the administrator of the estate of Forest L. 
Kendall, and the defendant was a corporation organized under the 
laws of California, and authorized to insure lives in the state of 
Nebraska. Its home office and principal place of business was in 
San Francisco, Cal. One Limback was the agent of the defendant 
at Grand Island, in Nebraska, to solicit applications and collect 
premiums, but without authority to make, or to agree to make, con- 
tracts of insurance for the defendant. On May 29, 1899, he solicited 
and obtained from Kendall his application to the defendant, in 
writing and print, for a policy of insurance on his life. ‘This 
application was signed by Kendall, and contained the following 
stipulations :— 


Do you understand and agree that only the officers of the home oftice have 
authority to determine whether or not a policy shall issue on any application, 
and that they act only on the statements and representations in the applica- 
tion, and that no statements, representations, or information made or given 
by or to the person soliciting or taking this application for a policy, or to 
any other person, shall be binding on the company, or in any mamner aftect 
its rights, unless such statements, representations, or information be reduced 
to writing, and presented to the officers of the company at the home office in 
this application? Yes. * * * And it is agreed that there shall be no contract 
of insurance until a policy shall have been issued and delivered by the said 
company, and the first premium thereon paid, while the person proposed for in- 
surance is living and in the same condition of health described in this applica- 
tion; and that if said policy be issued, the declarations, agreements, and war- 
ranties herein contained shall constitute a part of the contract, and the con- 
tract of insurance, when made, shall be held and construed at all times and 
places to have been made in the city of San Francisco, in the state of California; 
* * * policy to be dated the firstday of June, 1890. (All policies of the company 
are issued as of the first day of each month.) * * * It is agreed that the fore- 
going statements and answers, as well as all others made or to be made to the 
company’s medica] examiner or soliciting agent, are warranted to be true, 
and are offered to the company as a consideration of the contract, which 
shall not take effect until the first premium shall have been paid during the 
life and good health of the person herein proposed for insurance. 
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When he obtained the application, the agent, Limback, agreed to 
take $10 of the first quarterly premiums in trade at Kendall’s store, 
and after Kendall’s death he did get from that store, on this account, 
a box of cigars. Kendall agreed to pay the balance of this pre- 
mium, $59.90, when the policy was delivered. The application was 
forwarded to the home office. On June 3, 1890, Kendall was 
drowned. On June 6, 1890, the application first reached the de- 
fendant’s home office, and on June 7, 1890, it was examined and 
approved by its medical director, in ignorance of Kendall’s death. 
On June 9, 1890, defendant learned of his death, and refused to issue 
a policy. On June 30, 1890, complainant tendered $59.90 to Lim- 
back in payment of the first quarterly premium, but he refused to 
receive it, and offered to pay $10 to complainant, which he refused 
to accept. This suit was then brought. 


R. W. BreckxensripGe and C. A. Assorr, for Appellant. 
Cuarzes O. Wuepon, for Appellee. 


Before Caldwell and Sanborn, Circuit Judges, and Shiras, District 
Judge. 


Sanpory, C. J., (after stating the facts as above). 

The court below found that the defendant company never made 
any contract to insure the life of Kendall, and on this ground dis- 
missed this bill. The complainant assigns this finding and decree 
as error, and the only question to be considered is whether or not 
the proofs fairly established such a contract, for, if they did, the bill 
should not have been dismissed, but a decree should have been ren- 
dered for the complainant for the relief he sought. On May 29, 
1890, Kendall made his written application to defendant for insur- 
ance, and caused it to be forwarded to its home office, where alone it 
could be accepted or rejected. On June 3, 1890, he was drowned. 
On June 6, 1890, the defendant first received the application at its 
home office. On June 7, 1890, its me lical director, in ignorance of 
Kendall’s death, approved the application. Kendall knew the ap- 
plication could be accepted and a contract of insurance made by the 
officers of defendant at its home office only. 

The material facts in this case are undisputed, and the evidence 
calls for no comment. There is neither doubt nor difficulty as to 
the rules of law applicable to these facts. To discuss them would 
be futile, for they are not debatable; they are founded in reason, 
settled by long lines of decisions, and conclusively demonstrate that 
there could have been no contract by this defendant, under the facts 
of this case, to insure the life of the decedent. Ample reason for 
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this conclusion will appear from the bare statement of some of these 
rules. As no policy was issued, and the custom of insurance com- 
panies is to issue a policy when a contract of life insurance is made, 
the presumption is that on May 29, 1890, when the application was 
signed, there were negotiations, but no contract, and no purpose to 
contract otherwise than by a policy made and delivered upon simul- 
taneous payment of premium: Heiman vs. Insurance Co., 17 Minn., 
153, 157 (Gil., 127); Markey vs. Insurance Co., 103 Mass., 92; 
Insurance Co. vs. Kennedy, 6 Bush, 450. 

The provisions of the application thut the decedent understood 
and agreed that only the officers of the home office of the defend- 
ant company had authority to determine whether or not a policy 
should issue on any application, that he agreed that there should be 
no contract of insurance until a policy should have been issued and 
delivered by the company, and the first premium thereon paid, while 
he was living and in the same condition of health described in the 
application, and that the statements in the application were true, 
and were offered to the company as a consideration for the contract, 
which should not take effect until the first premium should have 
been paid during his life and good health, make conclusive this legal 
presumption, and establish the fact that by the transaction of May 
29, 1890, and the delivery of the application to the local agent of the 
company, the decedent merely made a proposal to become insured 
by the defendant company, which could not become a contract until 
it was accepted by the officers of the defendant at the home office 
in San Francisco: Tayloe vs. Insurance Co., 9 How., 390; Insurance 
Co. vs. Young’s Adm’r, 23 Wail., 85, 106; Insurance Co. vs. Ewing, 
92 U. S., 377, 381. 

There is no room here for the application of the rule that as to 
third persons the power of the local agent of a corporation is some- 
times measured, not by his actual, but by his apparent, authority, 
because the decedent in his application stated and agreed that he 
knew that no one but the officers at the home office could accept 
his application or make a contract to insure ,him. That the appli- 
cation provided that the date of the policy should be June 1, 1890, 
when it also provided that all policies should be dated the first of 
some month, is immaterial, in view of the fact that the decedent 
twice expressly stipulated in this app ication that the contract of 
insurance should not take effect until the first premium was paid 
and the policy delivered during the life and good health of the 
applicant. That the local agent agreed to take, or did take, $10 of 
the first premium of $69.90 in trade from decedent’s store in no way 
modified or affected the positive and clearly expressed terms of this 
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proposal relative to the time when, and the conditions upon which, 
the contract should take effect. 

There is no room for the application of the rule that, where the 
prepayment of the premium is a condition precedent to the delivery 
of a policy, an agent authorized to collect it may sometimes give 
credit, and thereby waive the condition, because the time never 
came when the premium was due or payable, and no credit was 
given, no waiver made. The death of Kendall on June, 3, 1890, 
before the application had reached defendant’s home office, revoked 
his offer to become insured by the defendant company, which was 
contained in this application, and rendered the making of the pro- 
posed contract of insurance impossible. An offer is revoked by the 
death of the proposer, or by the death of the party to whom the 
offer is made before acceptance. ‘The continuance of an offer is 
in the nature of its constant repetition, which necessarily requires 
some one capable of making a repetition. Obviously, this can no 
more be done by a dead man than a contract can in the first in- 
stance be made by a dead man:” Pratt vs. Trustees, 93 IIl., 475, 
479; Dickinson vs. Dodds, L. R. 2 Ch. Div., 463, 475; Phipps vs. 
Jones, 20 Pa. St., 260, 264; Wallace vs. Townsend, 43 Ohio St., 537. 

Conceding that the defendant could and did determine to accept 
the application on June 7, 1890, one day after its receipt and four 
days after the death of Kendall, still such acceptance and the con- 
tract, if so made, were void, because the life that was the subject- 
matter of the contract was not then in existence. The first party to 
this proposed contract was Kendall; the second, the defendant; the 
subject-matter of the contract, Kendall’s life. The contract was 
not made, in any event, before June 7th, when defendant's medical 
director approved the application, and at that time the first party 
to it was dead, and its subject-matter did not exist. Neither party 
would have knowingly made an insurance contract regarding a life 
that was not in being. Parties make no contract where the thing 
which they supposed to exist, and the existence of which was indis- 
pensable to the making of their contract, had no existence: Frank- 
lin vs. Long., 7 Gull. & J., 407, 419; Gibson vs. Pelkie, 37 Mich., 380; 
Strickland vs. Turner, 7 Exch., 208, 219; Couturier vs. Hastie, 5 H. L. 
Cas., 673, 682; Clifford vs. Watts, L. R. 5 C. P., 577; Hazard vs. Insur- 
ance Co., 1 Sum., 218, 226; Insurance Co. vs. Ewing, 92 U. S., 381. 

Conceding that the action of the medical director in approving 
the application on June 7th, in ignorance of the applicant’s death, 
was a determination to accept the application by the defendant, still 
there was no contract, because no notice of the acceptance of the 
application was in any way communicated to the applicant or his 
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representatives. The acceptance of an offer not communicated to 
the proposer does not make a contract: Jenness vs. Iron Co.; 53 
Me., 20, 23; McCulloch vs. Insurance Co.,1 Pick., 278; Thayer vs. 
Insurance Co., 10 Pick., 325,331; Borland vs. Guffey, 1 Grant Cas., 
394; Beckwith vs. Cheever, 21 N. H., 41, 44; Duncan vs. Heller, 
13 S. C., 94, 96; White vs. Corlies, 46 N. Y., 467. 

Conceding that the application was accepted on June 7, 1690, by 
the defendant, it expressly provided that the contract of insurance 
should take effect and be in force only upon compliance with three 
conditions precedent, viz., that a policy should be delivered, that it 
should be delivered during the life and good health of the appli- 
cant, and that the premium should be paid when the policy was 
delivered. These conditions were never complied with. The vital, 
indispensable condition was that the policy should be delivered and 
take effect during the life and good health of the applicant; but 
that life had ended, that applicant was no more, and that condition 
could never be complied with, and therefore the contract could 
never take effect: Eliason vs. Henshaw, 4 Wheat., 227, 229; Carr vs. 
Duval, 14 Pet., 77, 81. 

There is no view cf the facts or the law under which it can be 
found that there was a contract between the decedent and the de- 
fendaut company in this case, and the decree below is affirmed, 
with costs. 


——— +e 


COURT OF CIVIL APPEALS OF TEXAS. 


HIBERNIA INS. CO. 
v8. 
MALEVINSKY.”* 


Where the agent authorized to contract is notified of other insurance prior to 
the issue of the policy, the company is estopped from setting up that such 
other insurance was not indorsed on the policy as required by its terms. 


When the policy provides that its provisions can only be waived by indorse- 
ment, the acceptance of premium by an authorized agent with knowledge 
of other insurance not indorsed, in violation of its terms, parol evidence 
is admissible to show a waiver. 


Statewent of facts by Cotxarp, J. 
Appellant states the nature and result of the suit, which appellee 
accepts as correct, as follows: “This is a suit brought by the ap- 


pellee in the District Court of Travis County, on September 27, 1889, 
for $1,250, claimed to be due under an insurance policy issued by 





"Decision rendered, Jan. 10, 1894. 


VoL. XXIII.-38 
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the appellant on October 4, 1888, for the term of one year, on a 
stock of general merchandise situated in the city of Austin, Texas, 
and which was partially destroyed by fire, damaging same $10,000. 
Appellee further alleged that the amount of concurrent insurance 
permitted by his policy, as written, was $8,750, and that he had 
more than that amount at the date of the issuance of the policy, and 
also at the date of the fire; but further averred that appellant, 
through its agents, knew of the existence of said insurance, and 
the amount thereof, ut and before writing said policy, and subse- 
quently accepted premiums paid on same, and that it was thereby 
estopped from insisting upon the amount limited on the face of the 
policy; and further set out that after the fire there was an agree- 
ment to arbitrate the loss among all the different companies having 
insurance on the property, including appellant and the appellee, 
and that the loss was so arbitrated and prorated, and that, by reason 
thereof, he had accepted a less sum from the other insurance company 
for his goods than he would have been entitled to, and would have 
gotten, if the appellant had not gone into this arrangement, and that, 
for that reason ulso, appellant was estopped from denying liability 
to him. On November 7, 1889, appellant filed its answer, consisting 
of a general demurrer and general denial, and also setting up ap- 
pellee’s overinsurance, and claiming that, under the terms of the 
policy, this overinsurance destroyed the policy, and denying expressly 
any knowledge of said overinsurance, or having directly or indirectly 
agreed or assented thereto, or having accepted any premiums after 
being advised thereof, and also denying the giving of any proof of 
loss by appellee, or any waiver thereof by appellant. The case was 
tried before the court and a jury on April 14, 1891, resulting in ver- 
dict and judgment for appellee for $1,029.71, principal, and $129.28, 
interest and costs. Appellant made a motion for a new trial, which 
being overruled, an appeal was taken to this court, and the record 
perfected, and the cause is now here for revision.” 


Fisuer & Townes, fur Appellant. 
J. L. Peeter, for Appellee. 
Cotuarp, J. (after stating the facts.) 

Defendant below filed a general demurrer to the petition, which 
was overruled by the court, and now insists that the ruling was 
error. We understand from the propositions insisted upon by ap- 
pellant that the objection specially relates to the following portion 
of the petition: “ Plaintiff further represents that one of the con- 
ditions in said policy was that the same should be void unless other- 
wise provided by agreement indorsed thereon or added thereto, if 
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plaintiff had or should hereafter make or procure any other contract 
of insurance, whether valid or not, on said property, in whole or in 
part. Plaintiff says consent for other insurance cn said property 
‘was indorsed by defendant on said policy in the following words, at 
the time same was issued, viz.: ‘Permission for $8,750 other insur- 
ance concurrent herewith.’ And, at the time of said fire, plaintiff 
held additional concurrent insurance on said property, as follows: 
Policy of the Atna Insurance Company of Harttord, Conn., No. 525, 
issued July 29, 1888, for $2,500; policy of the Pennsylvania Insur- 
ance Company of Philadelphia, No. 202, issued July 28, 1888, for 
$2,000; policy of the Home Insurance Company of New York, No. 
1,242, issued July 28, 1888, for $2.000; policy of the Phoenix Insur- 
ance Company, of Hartford, Conn., No. 3,875, issued February 27, 
1889, for $1,250; policy of the Phenix Insurance Company of Brook- 
lyn, New York, No. 867, issued October 14, 1888, for $1,500; and the 
policy herein sued on,—amounting in all to the sum of $10,500 in- 
surance on said property at the time of said fire. Plaintiff says that, 
although he had a greater amount of insurance on said property 
than the policy in suit provided for, nevertheless the defendant, 
through its duly and legally authorized agents, E. T. Eggleston & 
Co., they having authority so to do, waived the above-mentioned 
condition at the time said policy was issued, and that the defendant 
is now estopped from relying on or enforcing said condition in any 
manner whatever, because he says that said L. N. Goldbeck, mem- 
ber of the firm of E. T. Eggleston & Co., as aforesaid, wrote said 
policy for the defendant in Austin, Tex , on the 4th day of October, 
1888; that at the time said policy was written, or before the same 
was delivered to plaintiff, he (plaintiff) notified said Goldbeck, in 
person, and as the agent of defendant, that he already had $9,250 
of other insurance on said property, and that when he received the 
policy herein sued on he would then have $10,500 insurance on said 
property; that said Goldbeck did not object either to said $9,250 or 
said $10,500 insurance, but, upon the contrary, he said it was all 
right, and then and there, after he had been notified of other insur- 
ance, as aforesaid, demanded and received from plaintiff the sum of 
$18.15 premium for issuing said policy; and that immediately after 
said Eggleston & Co. paid said sum of money, less their commission, 
to the defendant. Plaintiff says that the defendant is also estopped 
from insisting on or enforcing the aforesaid condition, because he 
says that on or about the 27th of February, 1889, in Austin, Tex., 
he again notified E. T. Eggleston & Co., in person, and as the agents 
for defendant, that he had $10,500 insurance on said property; that 
said Eggleston & Co. did not object to said $10,500 insurance, but, 





596 Court of Civil Appeals of Texas. [Aug., 


upon the contrary, they said it was all right, and then and there, 
after they had been notified of such insurance, demanded and re- 
ceived from plaintiff an additional premium of $3.40 on said policy, 
and immediately after which they paid said sum of money, less their 
commission, to the defendant; and that said defendant has never 
canceled, or offered to cancel, said policy, or to return said premiums 
to plaintiff, or any part of same.” 

There was no error in overruling the demurrer. An insurance com- 
pany is estopped from claiming a forfeiture of its policy when it accepts 
and retains the premium with notice of the facts constituting the for- 
feiture. The company itself would be deemed to have notice if its 
agent, with power to issue the policy and receive the premium, had no- 
tice at the time he exercised such power. The same principles apply 
when an agent, with knowledge of acts on the part of assured working 
a forfeiture, having authority so to do, accepts a premium for a re- 
newal of the policy, or additional consideration for increased risk. 
In such cases the forfeiture is waived by the company if it retain 
the premium or additional price. It is the duty of the company to 
object, and claim forfeiture, at the time it is deemed to have notice 
of a breach of the conditions of the policy. It cannot receive the 
premium without objection, and, upon loss, claim the right to repu- 
diate. It should act promptly; otherwise it waives the forfeiture. 
The company is affected with notice through the knowledge of its 
agent, legally authorized to do the act constituting waiver. The 
waiver is by the company, and will bind the company, upon the 
doctrine that it has notice through its agent: Insurance Co. vs. Lee, 
73 Tex., 646; Insurance Co. vs. Ende, 65 Tex., 118; Morrison vs. 
Insurance Co., 69 Tex., 363; Cohen vs. Insurance Co., 67 Tex., 328; 
Insurance Co. vs. Shook, 59 Tex., 510; Insurance Co. vs. Blum, 76 
Tex., 653; Insurance Ass’n vs. Griffin, 66 Tex., 232; Insurance Co. 
vs. Lyons, 38 Tex., 254; Wood, Ins., §§ 89, 90; Insurance Co. vs. 
Garfield, 60 Tll., 124; Hadley vs. {nsurance Co., 55 N. H.,110; Sher- 
man vs. Insurance Co., 39 Wis., 108; Richmond vs. Insurance Co., 
79 N. Y., 239; Insurance Co. vs. Wells, 89 Ill., 82; Fishbeck vs. In- 
surance Co., 54 Cal., 422; Roberts vs. Insurance Co., 41 Wis., 321; 
Pitney vs. Insurance Co., 65 N. Y., 23; Rowley vs. Insurance Co., 36 
N. Y., 550; Yon Bories vs. Insurance Co., 8 Bush., 183; Horwitz vs. 
Insurance Co., 40 Mo., 557; Hubbard vs. Insurance Co., 33 Iowa, 
325; Couch vs. Insurance Co., 37 Conn., 248; Pechner vs. Insurance 
Co., 6 Lans., 411; Post vs. Insurance Co., 43 Barb, 351; Insurance 
Co., vs. Taylor, 73 Pa. St., 342; Gloucester Manuf’g Co. vs. Howard 
Fire Ins. Co., 5 Gray, 498; May, Ins., §§ 129, 369, 370; Insurance 
Co. vs. Gallatin, 48 Wis., 36. The agent’s powers may be restricted, 
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and he may not have the power to waive; but this does not affect 
the power of the company to waive. It is the duty of the agent to 
inform his principal of acts known to him inconsistent with the terms 
of the policy, and, if he fails to do so, it is the fault of the agent 
towards his pincipal, and will not exonerate the latter: Von Bories 
vs. Insurance Co., supra. Testing the petition by the foregoing 
rules, it must be held sufficient to show a good cause of action. 

The petition showing a good cause of action upon the grounds 
stated; other objections to it, upon other grounds, need not be con- 
sidered, as they could not be reached except upon special demurrer, 
which was not pleaded. But we will not be understood as holding 
that the petition was defective upon other points. The policy de- 
clared on was offered in evidence by the plaintiff, executed and 
signed by the president, and attested by the secretary of the com- 
pany, and delivered, for the consideration of $18.15 paid by the as- 
sured to defendant, and acknowledged paid in the body of the in- 
strument. It contained the following: “ Permission for $8,750 other 
insurance concurrent herewith.” It also contained the following :— 

This policy is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, or conditions as 
may be indorsed hereon or added hereto, and no officer, agent, or other repre- 
sentative of this company shall have power to waive any provision or con- 
dition of this policy, except such as, by the terms of this policy, may be the 
subject of agreement indorsed hereon or added hereto; and, as to such pro- 
visions and conditions, no officer, agent, or representative shall have such 
power or be deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached hereto; nor 
shall any privilege or permission affecting the insurance under this policy 
exist or be claimed by the assured, unless so written or attached. 

{ndorsed on the policy is the following :— 

Austin, Texas, Feby. 27th, 1889. 
‘The within-insured property having been removed from location herein 
described to the stone, metal roofed building, two stories in front, one story 
in rear, occupied by assured as a dry-goods store, and tenant as a wholesale 
liquor store, situated No. 115 East Pecan (6th) Street, in block No. 56, of 
Austin, Texas, this policy is transferred to cover the same at new location. 
Risk ceasing at former location from date hereof. Rate at new location 1.90 
per cent. Rate at old location 1.45 per cent. Collected from assured $3.40 
for difference in rate. [Signed] E. T. EGGLESTON & Co., Agts. 

The goods of plaintiff were removed, as alleged, to the stone 
house, and the additional amount paid for increased risk. as alleged. 
The original policy and the amendment thereof were obtained from 
and signed by E.T Eggleston & Co., duly commissioned by the 
company, as agents, “to receive applications for insurance, moneys 
for premiums, and to countersign, issue, and renew policies of insur- 
ance, signed by the president and attested by the secretary,” sub- 
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ject to the rules and regulations of the company, and such instruc- 
tions as may be from time to time given by the officers. L. N. 
Goldbeck was a member of the firm of E. T. Eggleston & Co. The 
firm keep blank policies of the company, signed by the president 
and secretary, countersign the same, solicit insurance, fix the amount 
of insurance, receive premiums, and issue policies. At the time the 
policy issued, and at the time of the removal of the store to the 
stone house on Pecan Street, and transfer of the policy to the goods 
at that place, Goldbeck, of the firm of E. T. Eggleston & Co., knew 
that the plaintiff had, with the policy sued on, insurance amounting 
to $10,500, having been so informed by the plaintiff,—at least, the 
jury so found, upon evidence sufficient to warrant the finding,—and 
when Goldbeck was so informed, he agreed thereto, and said it was 
all right. We do not think the court erred in admitting the testi- 
mony of the witness Malevinsky, the plaintiff, to prove such know- 
ledge of defendant’s agent, or that the agent assented thereto. 
Such knowledge and assent by the agent, as we have before seen, 
would estop the company from claiming the forfeiture set up in 
defense of the action, whether it was indorsed on the policy or not. 
We hold the same view as to the testimony of the same witness as to 
the knowledge and assent of the agent of the same facts at the time 
of removal of the goods to Pecan Street, and the payment of the 
additional premium for the increased risk. 

The court instructed the jury that, “under the written authority 
from defendant to E. T. Eggleston & Co., and other evidence upon 
the subject, said Eggleston & Co. were the agents of defendant, and 
had the power, without making any indorsement upon, or addition 
to, the policy, to waive the right to object to the policy sued on on 
account of excessive concurrent insurance, and to consent to other 
concurrent insurance in excess of the $8,750; and they also had the 
authority to cancel or repudiate said policy because of the excessive 
concurrent insurance; and, if they knew that the plaintiff was rely- 
ing upon said policy as valid, then it was their duty to cancel or re- 
pudiate the same, if they knew he had such excessive concurrent 
insurance.” Upon the same subject, the defendant asked the court 
to charge as follows: “The policy sued on provides that no waiver 
of any of its provisions and conditions can be made except by its 
duly-authorized agents, and then such waiver must be in writing, 
and you will not consider any matter set up and attempted to be 
proven as a waiver of any of such conditions, unless such waiver is 
in writing.” The fact that the agent, having the power to issue 
policies and represent the company, has notice of excessive insur- 
ance, not indorsed, the policy being permitted to run, constitutes a 





1894. ] Hibernia Ins. Co. vs. Malevinsky. 599 


waiver, upon the ground that his knowledge is the knowledge of the 
company. He represents the company in such case, and the com- 
pany is bound to the same extent as it would be by its own acts, 
though there be a stipulation that waivers by an agent must be in- 
dorsed in writing on the policy. Such a waiver is as effective as if 
indorsed on the policy. It has the effect to estop the company as 
fully as if indorsed. Applying this principle to the facts of this case, 
it must be held that the agents did waive the indorsement. With 
knowledge of the fact of excessive insurance, it was the duty of the 
company to restore the unearned part of the premium; and, upon fail- 
ure to do so, the waiver was complete, and the company was estopped. 

It has been held by our supreme court that to deliver a policy 
with knowledge of facts which would avoid it, and then to insist 
upon the facts as a ground of avoidance, would be to attempt a 
fraud: Insurance Co. vs. Ende, 65 Tex., 123. In Cohen vs. Insur- 
Co. (67 Tex., 328), the court said: “There can be no doubt that an 
insurance company, through its authorized agent, may contract by 
parol for the renewal of a policy, although it may be stipulated on 
the face of the instrument itself that this shall not be done.” In 
the case of Insurance Co. vs. Lee (73 Tex., 646), the court used the 
following language: “The limitations contained in a policy as to 
powers of the agents of the corporation, and the manner of their 
- exercise, are not conclusive. The corporation cannot so limit or 
regulate its own powers to contract, and, if it chooses to bind itself 
through its agents otherwise in any respect, it may unquestionably 
do so. If the act is within the scope of the authority of the agent 
at the time it is done, it will be binding upon the corporation, with- 
out reference to its conformity to restrictions contained in the © 
policy.” The reason of the rule, the court says, is “ that the agent 
represents the company, and through him it bas knowledge of every 
fact of which its agents have, and by failing to promptly repudiate 
such acts, it is held to have ratified them, or to be estopped by its 
silence when it ought to have spoken:” Morrison vs. Insurance Co., 
69 Tex., 363; Insurance Co. vs. Blum, 76 Tex., 653. In this 
case it cannot be denied that the agents had the power to issue the 
policy, permitting the other insurance claimed to be excessive, and 
the power to continue it upon the goods removed, and to stipulate 
the amount of other concurrent insurance allowed. In such case 
the acts of the agents would be the acts of the company, and the 
company would be bound, though the prescribed form of exercising 
the power was not followed. We conclude there was no error in 
refusing the requested charge. From the foregoing it will be seen 
that it was not necessary for the court to instruct the jury as to 
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notice of the contents of the policy imputed by law to plaintiff, or 
in refusing a special charge asked by defendant upon the subject. 
It was immaterial whether plaintiff knew how much additional in- 
surance was permitted by the indorsement on the policy or not. 
The indorsement permitted only $8,750. If plaintiff knew this, it 
would not affect the liability of the company, upon the grounds 
before discussed. 

The appellant insists that the court erred in “ refusing the second 
special instruction asked by defendant, relating to the written agree 
ment to arbitrate the amount of damage occasioned by the fire.” 
The following is the requested charge: “The written agreement 
submitting the matter of the amount of.loss sustained by the plain- 
tiff by the fire, by its terms, expressly limits its scope and effect to 
an estimate of the amount of such loss; and you cannot consider 
said agreement nor award for any purpose, except to enable you to 
fix the amount of damage done to the said stock of goods by said 
fire, and you will not give it any weight in any other connection in 
the case.” The court’s charge upon the subject is as follows: ‘(3) 
The uncontroverted testimony clearly shows that plaintiff was the 
owner of the property alleged to have been injured by the fire; and 
that the fire occurred at the time and place alleged, and injured 
said property; and that, at the time of the issuance of said policy and 
of the fire, plaintiff had $9,250 additional insurance to the $1,250 
claimed in this suit; and that, after the fire, plaintiff and defendant 
and other companies agreed upon appraisers to assess the damage 
done to said property by the fire, and said appraisers did assess and 
fix such damage at $8,650. But the written appointment of said 
appraisers having stipulated that the fact of such submission to ap- 
praisement should not be construed as a waiver of any rights de- 
fendant had under said policy, the jury are instructed that, by sub- 
mitting the amount of loss to appraisement, the defendant did not 
waive any other right it had under the policy. But defendant, 
having by its letter dated September 21, 1889, and in evidence, de- 
nied all liability to plaintiff under said policy, and refused to con- 
sider the proof of loss sent to it, is held in law to have waived the 
right to have such proof of loss presented within thirty days.” We 
adopt the statement in appellant’s brief upon this question as stat- 
ing the facts correctly: ‘‘The stipulations of the policy as to agree- 
ment to arbitrate are as follows: 

In the event of disagreement as to the amount of loss, the same shall, as 
above provided, be ascertained by two competent and disinterested appraisers, 
the insured and this company each selecting one, and the two so chosen shall 


first select a competent and disinterested umpire. The appraisers together 
shall then estimate and appraise the loss, stating separately sound value and 
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damage, and, failing to agree, shall submit their differences to the umpire; 
and the award in writing of any two shall determine the amount of such loss. 
The parties thereto shall pay the appraisers respectively selected by them, 
and shall bear equally the expenses of the appraisal and umpire. This com- 
pany shall not be held to have waived any provision or condition of this 
policy, or any forfeiture thereof, by any requirement, act, or proceeding on 
its part relating to the appraisal, or to any examinations herein provided 
for; and the loss shall not become payable until sixty days after the notice, 
ascertainment, estimate, and satisfactory proof of the loss herein required 
have been received by this company, including an award by appraisers, when 
appraisal has been required. 

The agreement to arbitrate is as follows:— 

In considertion of the terms of the policy of insurance issued by the above 
company to I. Malevinsky, and pursuant thereto, and of the loss alleged 
thereunder, it is agreed by I. Malevinsky, of the first part, and the Phenix 
Insurance Company and such other insurance companies as sign this agree- 
ment, parties to the second part, that A. T. McKeen and I. Reinhardt shall 
be, and they are hereby, appointed as appraisers, to appraise and estimate, 
at the true cash value, the loss and damage by fire and water to the property 
belonging to I. Malevinsky, as specified below, which appraisement and esti- 
mate by them, in writing, as to the amount of such loss or damage, shall be 
binding on both parties, if made in accordance with the terms thereof, but to 
be binding only so far as regards the actual cash value of or damage to such 
property covered by policy numbered 867 of said company, issued at Austin, 
Texas; agency. No question other than the actual cash value of and damage 
to the property aforesaid is submitted hereby, nor any construction of, or 
matter of difference within, the terms and conditions of the policy aforesaid. 
This submission is not to be taken as a waiver by the said company of any 
rights under said policy, but, upon the contrary, all rights whatsoever are 
expressly reserved, and the said company stands as to them as though this 
submission had not been made. The property upon which loss and damage 
is to be estimated and appraised is on his stock of staple and fancy dry goods, 
ladies’ underwear, notions, and such other merchandise as is usually kept for 
sale in a general dry-goods store. It is further agreed that the appraisers 
shall take into consideration the age, condition, and location of said property 
previous to the fire; also the value of any material and any portion of said 
property which have been saved; and, after making an estimate of the cost 
of repairing or replacing said property, a proper deduction shall be made by 
them for the difference between the value of new or replaced property and 
the property insured and destroyed or damaged. They shall also estimate 
what was the actual cash value before the fire of the property which has 
been damaged. They shall exclude from their estimate of damage any sum 
upon account of previous depreciation from age, location, ordinary use, or 
any cause whatever, and are simply to arrive at the actual damage caused by 
said fire, and from no other cause. Witness our hands, at Austin, this 25th 
day of June, 1889. I. Malevinsky. J.N. Murphy, S. A. Phenix of Brooklyn. 
R. F. Stewart, for Atna & Penna. J. L. Wood, S. A. Home Ins. Co. J. B. 
George, S. A. Phenix Ins. Co. of Hartford. L N. Goldbeck, for Hibernia 
Ins. Co. of N. O., La. Subject to non waiver clause as above. 


The award made in accordance with the submission assessed the 
damages of plaintiff against defendant company at $1,029.80 —the 
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amount of principal found by the jury. The fire occurred on the 
18th day of June, 1889, destroying plaintiff's property as alleged. 
The letter referred to in the court’s charge is dated at Galveston, 
Tex., September 21st, and addressed to plaintiff, and is as follows:— 

Dear Sir: In reply to your letter of September 13th, addressed to the 
Hibernia Insurance Company at New Orleans, and which has been referred 
to us, as managers of the company in Texas, for reply, we beg to advise you 
that the Hibernia Insurance Company denies all liability whatsoever under 
its policy issued to you on your stock of goods, which we are informed were 
lately burnt. We herewith beg to return you alleged proofs of loss, and 
further to say that we have no use for these papers, inasmuch as we deny en- 
tire liability. We have written our agents, E. T. Eggleston & Co., exactly 
what we propose to do in this matter, further than what we have already ex- 
plained to you, and have told them that we would give you as a compromise 
what our lawyer would cost, which we do purely as a compromise, not recog- 
nizing any liability, but prefer to pay this money rather than be put to the 
trouble of a lawsuit. If you are disposed to accept that sum, you can advise 
Mr. Goldbeck. Very truly yours, C. E. ANGELL, G. A. 

The charge of the ccurt, as will be seen by inspection, plainly tells 
the jury that the submission of the amount of loss to appraisers 
“did not waive any other right the company had under the policy.” 
The requested charge by defendant demanded no more than this. 
The court’s charge told the jury that the letter of the 21st of Sep- 
tember, 1889, waived the right of defendant to have the proof of 
loss presented within thirty days. Appellant does not object to 
this, nor does its requested charge ask any amendment of it. The 
court, having given substantially the charge requested, was not 
required to repeat it. 

According to our views of the rights of the parties as herein- 
before expressed, there was no error in refusing an instruction asked 
by defendant which denied plaintiff's right to recover, in the 
absence of some proof of some affirmative action on the part of 
Goldbeck (one of the firm of defendant’s agents), taken by him 
after he had full knowledge of the facts. If it should be admitted 
that nothing was done by Goldbeck after he was informed of the 
amount of other insurance on the goods, the company would not be 
exonerated. Such fact cannot be admitted, however, as the evi- 
dence shows that he knew the facts at the time he delivered the 
original policy, and certainly at the time the additional price was 
paid for the increased risk. The charge asked would have been im- 
proper and misleading. It was not error for the court to refuse to 
set aside the verdict. It was sustained by the testimony. We find 
no error in the judgment of the court below, and it is affirmed. 

Key J., did not sit in this case. 





1894. Tripp vs. Northwestern Live-Stock Ins. Co. 


SUPREME COURT OF IOWA. 


TRIPP 
v8. 


NORTHWESTERN LIVE-STOCK INS. CO.* 


The policy in a live-stock company insured a horse against death by ‘“ disease 
or accident.” It provided that the insured should use all diligence for 
the health and preservation of the horse, and in case of sickness or acci- 
dent should procure the best veterinary surgeon, and at once notify the 
company or its agent; also that it should not be liable for any fatal in- 
jury through the sufferance or act of the agent. It was claimed that the 
company, on being notified of the sickness, sent a veterinary surgeon, 
who advised that the horse be killed; that the president, on being told 
of the advice, told plaintiff to follow the directions of the surgeon; and 
that accordingly, under his advice, the horse was killed two hours before 
the policy expired. 


Held, That the officers were not authorized to impose a liability on the com- 
pany by ordering the destruction of the horse. 


Held, That the policy was not liable. 


Axanson Crark and E. J. Sautmon, for Appellant. 
Guernsey & Barty and H. S. Winstow, for Appellee. 


Rosinson, J. 

In April, 1890, the defendant issued to the plaintift a policy of in- 
surance which, by its terms, was to terminate on the 14th day of 
April, 1891. The policy insured the plaintiff against loss from death, 
caused by disease or accident, of a stallion known as Bar Non, to an 
amount not exceeding $500. Two hours before the expiration of 
the policy, the horse was intentionally killed. The plaintiff alleges 
that the horse was suffering from a disease from which he appeared 
to be recovering when insured; that serious illness was not appre- 
hended until October, when the disease again appeared, and con- 
tinued until the death of the horse; that defendant sent one Ray, a 
veterinary surgeon, to treat the horse, with full power to do with 
him what seemed proper; that Ray became satisfied that the horse 
could not recover, and in the morning of the 14th day of April, 
1891, as an act of mercy, and to relieve the horse from its suffering, 
directed that he be killed, and that in consequence of that direction 
he was killed, by shooting, and the opening of a vein in his neck; 
that the vein was opened by Ray; and that in all that he did he 
acted for defendant. The defendant denies that the death of the 
horse was the result of disease or accident; denies that Ray was 
authorized by it to kill the horse; and avers that he was employed 





* Decision rendered, May 21, 1894. 
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to treat and, if possible, to cure him. The defendant further al- 
leges that the plaintiff did not use the diligence and care for the 
preservation and safe-keeping of the horse required by the policy, 
and that he was killed for the purpose of attempting to impose upon 
the defendant a liability which was not created by the policy. The 
evidence shows that the horse, when insured, was suffering from the 
disease which he had when killed. He had been under treatment 
for it several months before that time, and plaintiff had written to 
defendant several letters in regard to the matter. On the 4th day 
of April, 1891, the plaintiff called on the secretary of defendant in 
Des Moines, and after some conversation they called in Dr. Ray and 
had some conference with him in regard to the condition and treat- 
ment of the horse. At the close of the conference the secretary said 
they would try to send Ray out, to see if anything could be done 
for the horse. A few days later Rav appeared at the residence of 
the plaintiff, and said the defendant had sent him there to take 
charge of the horse. On the 9th day of April, Ray told the plain- 
tiff that the horse was worthless, and never would be worth any- 
thing, and that he thought it would be best to kill him. The plain- 
tiff said that he would not feel like doing that without first seeing 
the company, as it had insured the horse, and asked Ray if he would 
be willing to make a statement in writing. Ray said he would, and 
wrote and signed a statement, which we do not find in the record, 
but which we understand was to the effect that the horse was worth- 
less, and could not recover, and that it would be best to kill him. 
On the 13th day of April, the plaintiff visited the president and sec- 
retary of defendant, in Des Moines, and conversed in regard to the 
horse. The plaintiff told the officers that the horse was in a bad 
condition, and that Ray had advised his destruction. The president 
said he doubted that, but finally told the plaintiff to go home and 
follow Ray’s directions. At that time the plaintiff had in his pocket 
the statement signed by Ray, but did not disclose the fact. The 
plaintiff returned to his home, and asked Ray further in regard to 
the horse. Ray said he was not worth a cent, and never would be; 
that the disease he had would certainly prove fatal; that he was 
liable to drop dead at any time, and would die within a few days at 
the furthest. Plaintiff asked him what he would advise, and he 
said he would take the horse out and shoot him. Ray then turned 
to an employe of plaintiff, and told him to take the horse out, and 
shoot him, and he was taken out and shot by the employe and an- 
other, under the immediate direction of Ray, who also assisted by 
opening a vein. The horse was dead two hours before the expiration 
of the policy. 
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We have examined the entiré record with much care, and reach 
the conclusion that the destruction of the horse was not authorized 
by the defendant; that it was not caused by disease or accident, 
within the meaning of the policy; and that it was brought about by 
the active and skillful management of the plaintiff in order that he 
might make a claim under the policy. It is not shown that the 
horse was in pain, nor that his death was required as an act of 
mercy to relieve his sufferings. It is possible, though not at all 
probable, that his death would have occurred during the life of the 
policy had it not been hastened asstated. But itis certain that neither 
disease nor accident was the direct and immediate cause of the death, 
The defendant had undertaken to insure against loss from death 
which should result from either of those causes, and its liability for 
such loss was conditioned upon the exercise by the assured of “all 
diligence, precaution, and care in the use, and for the safety, health, 
and preservation of said live stuck; and in case of sickness or acci- 
dent ” the plaintiff agreed to “ promptly summon to his aid the best 
veterinary surgeon to be had in the vicinity, or, if none can be had, 
to otherwise provide the best available care and attention,” and he 
was required to notify the defendant, or its nearest agent, at once 
of the fact of the sickness or accident. The policy also provided 
that its benefit should not extend to any fatal injury which occurred 
through the connivance, sufferance, or act of the plaintiff, his agent, 
or employe. The entire contract of insurance shows that it was not 
intended that the defendant should be liable for any willful act 
which tended to hasten the death of the horse insured, but that it 
should be relieved from liability by such act. When Ray was em- 
ployed by the defendant to treat the horse, it was to preserve him, 
aud to prolong his life; not to take it. It must be accepted as true 
that the president of defendant told plaintiff to go home, and follow 
the advice of Ray, and that plaintiff did so; but we are satisfied that 
the president did not intend to authorize the creating of liability 
against the defendant by the killing of the horse, and that Ray did 
not intend to act for the company in advising and assisting in the 
killing, but that what he said and did was in response to the inquiry, 
and for the beuefit, of plaintiff. We are also satisfied that plaintiff 
knew that Ray was not assuming to act for the company when he 
advised the destruction of the horse, and assisted to accomplish it. 

If it be conceded that the president and secretary of the company, 
or either of them, intended to authorize Ray to do what was done, 
their power to bind the defendant by doing so is not shown, and 
cannot be presumed. The business of the defendant appears to 
have been to insure against loss which resulted from the death of 
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live stock; not to destroy it and then pay for its loss. The obliga- 
tion which it is said the president attempted to create was of the 
latter kind, and therefore was not, so far as is shown, within the 
scope of his powers. See Templin vs. Railway Co. (73 Iowa, 552), 
and cases therein cited. The officers of defendant reached the limit 
of their authority when they had used every reasonable effort to 
preserve the life of the horse. Ifa liability was created by killing 
him, it was not one provided for by the policy, and an action there- 
on cannot be maintained for the loss. The burden was upon the 
plaintiff to show that the disease from which the horse suffered was 
the cause of, and not merely a pretext for, his death during the life 
of the policy, and that he has wholly failed to show. We conclude 
that the district court rightly directed a verdict for the defendant, 
and its judgment is affirmed. 


SUPREME COURT OF ARIZONA. 


MUTUAL LIFE INS. CO., or NEw York, 


v8. 
ARHELGER.* 


The answers in the application were warranted to be true and were ‘‘ offered 
as a consideration to the contract.’’ Theapplicant stated that he had not 
consulted a physician since childhood and did not remember the names of 
physicians who had treated him. It appeared that he was aged 45, and 
had consulted physicians within two years and knew their names. 


Held, That there was a breach of warranty. 


J. B. Earty, for Appellant. 
E. J. Evwarps, for Appellee. 
Baker, C. J. 

This suit was commenced by Edward Arhelger, administrator of 
the estate of Alexander Graydon, deceased, against the Mutual Life 
Insurance Co. of New York upon a life policy issued by the appel- 
lant to the appellee’s intestate. The case was tried before a jury, 
and a verdict rendered in favor of the appellee in the sum of $5,- 
462.21. Judgment followed the verdict. The court denied a motion 
for a new trial, and the appeal is taken from the judgment and the 
order denying the new trial. The policy was issued to the deceased, 
Graydon, December 16, 1890, for the sum of $5,000, and is what is 
commonly called a “ 15-year distribution policy.” Graydon was 45 


* Decision rendered, March 8, 1594. 
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years of age at the time, and died February 28, 1891. Several de- 
fenses were interposed at the trial, but we shall consider only one, 
viz., that there was a breach of warranty in the application for the 
insurance, wherein the deceased represented that he had not con- 
sulted any physician for sickness since childhood, and did not re- 
member the name or address of any physician attending him. If 
we are right in our determination concerning this defense, none 
others need be discussed. The following questions and answers 
were asked of and made by Graydon in his application for the pol- 
icy: Question 17. When did you last consult a physician,and for what 
disease? Answer. Not since childhood. Question 18. Give names 
and addresses of the physicians who have attended you. Answer. 
Don’t remember.” The truth of these answers was warranted in the 
same application for the policy as follows :— 

I also agree that all the foregoing statements and answers, as well as those 
that I make to the company’s medical examiner in continuation of this appli- 
cation, are by me warranted to be true, and are offered to the company as a 
consideration of the contract (policy), etc. 

The following written stipulation, signed by the attorneys for 
the respective parties, is a part of the record, and was read in 
evidence to the jury at the trial: “The plaintiff admits that the 
following facts are true: That Dr. H. H. Huff was called to see 
the said Alexander Graydon, deceased, on the day of his death, and 
administered to said Graydon’s wants as a physician ; that Dr. H. H. 
Huff found said Graydon in a drinking condition ; that Graydon 
said that he (Graydon) had been drinking, and was afraid to go to 
sleep, and wanted Huff to give him an opiate to make him sleep ; 
that Dr. Huff had treated Graydon before, and then gave Graydon 
the opiate ; that Graydon remarked to Huff that he (Graydon) pre- 
ferred the opiate, as the other treatment made him sick ; that Huff 
had been Graydon’s physician from July, 1890, up to the date of 
Graydon’s death.” The court also submitted the following specia] 
inquiries to the jury, and they returned the following answers : 
“Question 6. Did Graydon receive medical attention or have a 
physician within two years prior to December 15, 1890? If so, for 
what disease, ifany?” In answer to the sixth interrogatory the jury 
says : “ Yes; for cold and inflammation of the bowels.” “Question 8. 
If any physician attended Graydon, did he know the name or names 
of the physician or physicians who attended him within two years 
prior to December 15, 1890?” In answer to the eighth interroga- 
tory the jury says: “ Yes.” “ Question 9. If any physician attended 
Graydon, did he know the address or addresses of the physician or 
physicians who attended him within two years prior to December 15, 
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1890?” In unswer to the ninth interrogatory the jury says: “ Yes.” 
The stipulation must be construed as establishing the falsity of the 
applicant’s answer to the question about consulting a physician for 
sickness. To be one’s physician means to attend upon him or to 
consult with him in a professional capacity about his state of health ; 
that is to say, to prescribe treatment, if necessary, and give direc- 
tions and advice calculated to relieve from sickness and restore to 
health. The questions put to the applicant were comprehensive 
enough and clear enough to fully advise him of the fact the company 
desired to ascertain,—if he had consulted, or had been attended by, 
any physician for any sickness, and, if so, the name and address of 
such physician, and the character of such ailment. If he had con- 
sulted any physician in a professional character, or received any 
treatment or advice at the hands of one, it was his bounden duty to 
disclose the fact in answer to the inquiries, for his warrauty fully 
covers such matters. The stipulation was a competent one for the 
attorney of the appellee to make, and, so far as the efidence is con- 
cerned, was justified ; and, in our opinion, it clearly shows a breach 
of the warranty of the truth of the answers quoted. If there is any 
doubt of this, we add that the uncontradicted evidence unquestion - 
ably shows that the deceased was attended and treated by another 
physician, Dr. Cook, upon other occasions during the year 1888 or 
1889, when he had indulged in protracted sprees and become sick. 

The appellant had a perfect right to make the questions and 
answers in the application a part of the contract, and we have no 
right to make any other or different contract for the parties. Such 
answers were material to the policy. They were made so by its terms, 
and no rule of construction will be suffered to destroy the effect of 
plain language. We hold that the statements by the deceased in 
the application for the insurance about a physician were warranted to 
be true, and that the stipulation and the evidence show a clear breach 
of such warranty. The policy is voided : Dwight vs. Insurance Co., 
103 N. Y., 541 ; McCollum vs. Insurance Co. (Sup.), 8 N. Y. Supp., 
249 ; Boland vs. Association (Sup.), 26 N. Y. Supp., 483. It makes 
no difference whether the deceased knew them to be untrue or not. 
It is a good defense to show that, as a matter of fact, they were un- 
true, without showing that he knew or believed them to be untrue : 
Society vs. Llewellyn, 7 C. C. A., 579. 

Counsel for appellee directs our attention to the case of Moulor 
vs. Insurance Co. (111 U. S., 335), and thinks that case should gov- 
ern this. The cases are clearly distinguishable: Society vs. Llewel- 
lyn supra In Moulor vs. Insurance Co. it was held, in effect, that 
there was Coubt of the meaning of the contract, and it was there- 
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fore proper to consider the statements of the applicant as “ repre- 
sentations ” and warranties only to the extent that they were made 
in good faith, and were true as far as the insured knew. The state- 
ments of the applicant were referred to in the body of the policy as 
being representations, and this expression was made to govern. But 
there is no doubt of the meaning of this contract. Read it as you 
will, it remains a strict warranty. The words used are plain, and are 
comprehended as soon as read. In such a case there is no room for 
construction, for the very good reason that there is no need of it: 
2 Pars. Cont., 500. The term “rule of construction ” is confined by 
general usage to rules for the interpretations of written documents 
in matters on which, in the absence of a rule to aid, there might 
be a doubt: Pol. Cont., 456. The judgment is reversed, and the case 
remanded for a new trial. 

Sloane, J., concurs. 

Tlawkins, J. I concur in the reversal of the case. 

Rouse, J. I concur in the reversal of the case, but not in the 
opinion : Moulor vs. Insurance Co. (111 U. S., 335.), is not distin- 
guishable from this case. 


SUPREME COURT OF LOUISIANA. 
STATE 


WILLIAMS.* 


In an open policy of insurance, in which an aggregate amount is expressed, 
there are as many contracts of insurance as there are indorsements on the 
policy of separate shipments of goods. 

If the open policy contains all the conditions which govern the shipments of 
goods specially insured under the policy, and the company reserves the 
right to reject or accept each special insurance in each shipment, the con- 
tract must be considered as made at the domicile of the company issuing 
the open policy. 

Under such a policy, the insurance company having no agent in Louisiana, it 
cannot be considered as doing an insurance business in the state. 

There is a clear distinction between the business of insurance agency and the 
conducting of an insurance business. 


A person who takes out policies in a foreign company having no agent here, 
and which does no business here, cannot be made to pay a license which 
the company would pay if doing business. 


It is within the power of the legislature to define what acts of a person in in- 
suring and procuring the issuance of insurance policies may constitute 
* Decision rendered, May 7, 1894. Syllabus by the Court. 
Vou, XXIII.—39. 
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him an insurance agent; but, after defining his occupation, it is not 
within its power to make him pay a license for a foreign corporation 
whose business he undertakes. 


The legislature cannot appoint, by statute, an agent for a foreign insurance 
company, for any purpose, as its legally constituted agent, as it is in vio- 
lation of article 236 of the constitution. 


The right to prohibit foreign corporations from doing business in the state 
without complying with article 236 ofthe constitution carries with it the 
right to enforce the prohibition by appropriate legislation. 


E. H. McCatep, Jr., for the State. 
Brancu K. Mitter (Thomas J. Semmes, of counsel), for Appvilee. 


McEnery, J. 

The defendant is a cotton buyer, engaged in purchasing cotton 
and shipping it from the port of New Orleans. The cotton so pur- 
chased is insured in an open policy in the Atlantic Mutual Insur- 
ance Company, a foreign corporation, having no agent in the state 
of Louisiana, appointed as the law requires. The state-tax collector 
proceeded by rule against the defendant to compel him to pay per- 
sonally the license which it is alleged is due by said insurance com- 
pany under the provisions of section 7 of Act 150 of 1890. This 
section graduates licenses on 

Each and every insurance company, association, corporation or other or- 
ganization or firm, or individual doing and conducting an insurance business 
of any kind, * * * whether such company * * * or other organization or 
firm or individual is located or domiciled here or operating here, through a 
branch department, resident board, local office, firm, company, corporation, 
or agency of any kind whatsoever shall pay a separate and distinct license 
on said business foreach company represented, * * * and on all risks located 
within the state, and upon risks located in otber states or foreign countries, 
upon which no license has been paid. 

In the proviso to the section there is a prohibition to any foreign 
corporation doing business in this state except through an agent 
duly authorized and accredited for the purposes of said business, 
and for all purposes connected with licenses and taxation and service 
of process. The agent is to be appointed by authentic act, a copy 
of which is to be deposited with the secretary of state. The proviso 
further states that any person or firm who shall fill up or sign a 
policy or certificate of insurance on open marine or fire-insurance 
policy, for a corporation, association, or persons not located or rep- 
resented in this state, shall be considered the agent of such corpora- 
tion, firm, or association or persons, and shall be liable for all taxes, 
licenses, and penalties enforced by the provisions of this act upon 
such persons, corporation, or association, as if represented by a 
legally appointed agent. The open policy issued by the Atlantic 
Mutual Insurance Company is one in which an aggregate amount is 
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expressed in the body of the policy, and the specific amounts and 
subjects are to be indorsed from time to time in the policy. There 
is no dispute as to the fact that this open policy was consented to 
in New York, and the policy issued directly from the domicile of 
the company. It was issued to the defendant, 


J. Herbert Williams. on account of himself, and to cover cotton in bales 
purchased and shipped by him, on which drafts are drawn for the purchase 
upon whom it may concern. The amount of the open policy is $200,000, 
covering shipments of cotton from September 23, 1893, to September 23, 1894, 
to ports in Great Britain direct, or via New York for transshipment, and to 
ports on the continent between Hamburg and Trieste, inclusive, direct, or 
via New York for transshipment; including the risk of fire at New Orleans 
while in preparation for or in process of shipment or awaiting shipment, but 
no tire risk prior to shipment to be covered unless the vessel is in port, load- 
ing, or ready to load, or until the cotton is discharged from the railroad cars, 
and at the risk of J. Herbert Williams; premium to be paid by the assured at 
the rates of this company. No risk is to be insured by this policy until a 
letter signed by J. Herbert Williams and addressed to the president of this com- 
pany, detailing. name of vessel, particulars of shipment, with description of 
the property and amounts to be insured, is deposited in the post office at New 
Orleans, which must be done while the property is in good safety, in all cases 
prior to the departure of the risk from New Orleans; a duplicate letter to be 
sent by the following mail. A new and separate policy to be issued for each 
risk, the premium on which is to be paid in cash upon the delivery of such 
policy in New York to J. Herbert Williams. Risks indorsed hereon, and sub- 
sequently taken off, and new and separate policies issued, not to exhaust 
this policy. The said goods and merchandise hereby insured are valued, in- 
cluding premium, at the sums expressed in the letter of advice, as provided 
for herein, but not to exceed the invoice cost and 10 per cent. 


The policy requires the notice, or “ application,” as it is called in 
the testimony, to be mailed prior to the shipment;:and on its receipt 
the company has a right to accept cr reject the application for in- 
surance on the particular shipment. We presume the notice is re- 
quired to inform the company whether or not the conditions pre- 
scribed by the policy previously issued in New York have been 
complied with. The policy required the premium on the insurance 
of any particular shipment of cotton to be paid on the presentation 
of the invoice or bill of lading and notice of shipment. The defend- 
ant, in pursuance of the terms of the policy, makes an application 
through his broker in New York to insure prior to the shipment of 
the cotton. His broker pays the insurance. 

In the case of Douville vs. Insurance Co. (12 La. Ann., 259), this 
court interpreted an open policy similar in all essentials to the one 
under consideration. In that case the plaintiff had failed to furnish 
the defendant company with an invoice of goods purchased in Paris, 
which were lost under an open policy. This court said: “On a 
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policy of insurance in this form there must necessarily exist as many 
contracts of insurance as there are indorsement upon the policy of 
separate shipments of goods. The delivery of the policy four years 
previously did not constitute a contract of insurance upon goods 
which might be shipped by the Arctic. Something more was re- 
quired, viz., consent on tbe part of the plaintiff, a production of her 
invoices, and the payment of the premium on her behalf, and a com- 
raunication of the unusual manner in which these goods were in- 
tended to be brought over, viz., in the trunks of a partner and an 
employe of the house, as baggage; and, on behalf of the company, 
an agreement to take the risk in this form.” The principle an- 
nounced here will govern this case. The company, by the terms of 
the policy, had the right to have notice of the mode of shipment, 
and it could accept the policy or reject it if the shipment was by 
unusual methods, and incurred extra and hazardous risks. The 
open policy in this case is even stronger in favor of the separate 
contract of insurance being completed in the state of New York by 
the acceptance of the company. Or it would be more accurate to 
say that each shipment of cotton, and the insurance thereon, is part 
and parcel of the original contract of insurance, as it must be re- 
referred to the open policy for construction and interpretation. In 
that policy are found all the conditions for each separate shipment 
and insurance of cotton covered by the open policy. In the separate 
contracts or shipments there is no agreement or condition that is 
not found in the open policy. While the open policy is a separate 
insurance on each shipment of cotton, and the risk is to commence, 
as stated in the policy, from its loading on shipboard, or awaiting 
shipment, this is only an incident of the contract, material and im- 
portant, but does not control the fact as to the place of making the 
contract. This is to be determined by the final assent to it, when it 
becomes complete and perfect. To illustrate: Suppose a resident 
of New York City takes out a policy of insurance on property owned 
by him in New Orleans, and the agreement is that the risk is to 
commence instantly on the issuing of the policy. The entire con- 
tract having been made in New York, the assent having been given 
there, and the contract completed, the risk is only an agreement or 
stipulation in the contract; so that the stipulation in the open policy 
that the risk is to commence from a certain time in New Orleans 
does not make the contract a Louisiana contract. The original 
policy and the special insurance effected under it are New York 
contracts, as the policies were issued from the domicile of the foreign 
corporation and assented to there: Claflin vs. Mayer, 41 La. Ann., 
1048. We have decided that a foreign insurance company which 
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issues policies directly from its domicile, who has no agent here, 
and who ouly agrees to accept risks placed for it by a person resid- 
ing here, cannot be compelled to pay a license: City of New Orleans 
vs. Rhenish Westphalian Lloyds, 31 La. Ann., 781. The Atlantic 
Mutual Insurance Company not having done any business in the 
state, the defendant cannot, even under the provisions of Act 150 
of 1890, § 7, be considered as its agent. That part of section 7 of 
Act 150 of 1890 quoted above constitutes the person making these 
special contracts of insurance under an open policy the agent of the 
company, as though he had been duly appointed by law. If such 
is the effect of the act, and the agent thus appointed becomes the 
agent of the company, upon what principle can he be made person- 
ally liable for the debt of the principal? “A clear distinction exists 
in law as well as in fact, and must be observed by courts, between 
the business of an insurance agent and that of a person or firm or 
corporation conducting or doing an insurance business:” State vs. 
Woods, 40 La. Ann., 175; City of New Orleans vs. Rhenish West- 
phalian Lloyds, 31 La. Ann., 781; City of New Orleans vs. Virginia 
Fire & Marine Ins. Co., 33 La. Ann., 11. If the defendant is liable 
at all, it is because of its agency for an insurance company domiciled 
out of the state. We think it is within the power of the general 
assembly to declare what acts of a party in issuing or procuring the 
issuing of insurance policies may constitute him an insurance agent, 
and subject him to the license required of such agents. But, after 
defining his occupation, it is not within its power to make him per- 
sonally liable for the license of a foreign corporation whose business 
he undertakes. The business of an insurance agent is a separate 
and individual industry or occupation, and only taxable as such: 
City of New Orleans vs. Rhenish Westphalian Lloyds, 31 La. Ann., 
781. In the case of State vs. Woods (40 La. Ann., 177), this court 
said: “The attempt of the state, by means of this proceeding, is to 
make them personally liable for the license which is contemplated 
for the companies or corporations which they represent, and to 
subject their own property to the privilege created in favor of the 
state against the property of the parties who may owe the license 
provided by the statute. Such a proposition finds no sanction in 
reason or justice, and much less in the very law under which the 
proceeding has been instituted.” In that case the proceedings 
were instituted against certain insurance agents to make them liable 
for licenses for conducting an insurance business. The licenses ex- 
acted were for the amount of business done by the corporation in 
this state which they represented. The suit was instituted under 
the provisions of Act 101 of 1886, § 7, which are identical with 
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those of Act 150 of 1890, § 7, except the proviso in the latter act 
The present proceedings, in effect, are the same as in that suit,—to 
make the agent responsible as one who conducts an insurance busi- 
ness. No Jaw can make a person answerable for a debt which he 
does not owe. The defendant does not do an insurance business, 
and he cannot be made to pay a license for that occupation. Const., 
Art. 236, requires the foreign corporation which desires to do.a 
business in this state to appoint its own agent; therefore the legis- 
lature cannot appoint one for it. It is safe to say that the legisla- 
ture cannot appoint an agent for an insurance company, to repre- 
sent said company for any particular purpose as its legally-appointed 
agent, in violation of article 236 of the constitution. We do not 
mean to be understood that the legislature cannot designate per- 
sons who transact the business of a corporation domiciled out of 
the state, and having no agent here, as proper persons upon whom 
process may be served. Nor do we wish to be understood to an- 
nounce that the state is powerless to prevent the evil attempted to 
be suppressed by section 7 of Act 150 of 1890. The right to pro- 
hibit foreign corporations from doing business in the state unless 
they comply with its regulations cannot be denied, and this right 
carries with it the power to enforce the prohibition by appropriate 
legislation: Moses vs. State (Miss.), 3 South., 140. The state can 
therefore prohibit its own citizens from conducting tke business of 
taking out an open policy, covering special contracts of insurance, 
in a foreign insurance company which has not complied with con- 
stitutional and statutory regulations, as it has the exclusive right by 
virtue of its sovereignty to regulate the conditions and capacity of 
all persons within it, the validity of contracts and other acts done 
within its limits, the resulting rights and duties growing out of these 
contracts and acts, and the remedies and modes of enforcing justice 
and subjection to its will. Story, Confi. Laws, Par. 18. 
Judgment affirmed. 
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SUPREME COURT OF IOWA. 


UNION BUILDING ASSOCIATION 
v8. 


ROCKFORD INS. CO.* 


The policy provided that it should not be liable until the premium was paid, 
also that loss was payable to mortgagee as interest might appear. The 
policy was sent to the insured at his request, with instructions to remit 
the premium, which he agreed but failed to do, but forwarded to the 
mortgagee who had no knowledge that the premium was unpaid. The 
policy acknowledged receipt of premium. 


Held, That the company was not estopped as to the insured, and therefore not 
as to the mortgagee, from setting up the non-payment in defense. 


The petition shows that on the 16th of October, 1888, the defend- 
ant company issued to one George R. Moore its policy of insurance 
against loss by fire on certain property in Oxford Junction, Iowa ; 
that at the time the plaintiff company held a mortgage on the prop- 
erty for $2,500; and the policy contained a provision as follows :— 


Loss, if any, is payable to Union Building Association of Clinton, Iowa, as 
its interest may appear. 


That on the 5th day of February, 1889, the building was partially 
destroyed by tire, resulting in damage to the plaintiff in the sum of 
$1,500. The policy also contained a provision as follows :— 

This company shall not be liable by virtue of this policy, or any renewal 
thereof, until the premium thereof is actually paid. 

Jt is pleaded in the answer, as a defense, that the premium for the 
policy in question was never paid. Plaintiff, to avoid this defensive 
plea, replied as follows : “That said policy of insurance set out in 
plaintiff's petition was obtained by said George R. Moore for the 
purpose of protecting the interest of plaintiff in said property 
therein insured, as mortgagee, of which fact defendant had full 
knowledge at said time ; that defendant issued said policy, and sent 
the same to plaintiff, and recited in said policy that the same was 
issued ‘in consideration of forty-two dollars to.them in hand paid 
by the insured hereinafter named, the receipt whereof is hereby ac- 
knowledged ;’ that at no time, either prior to or subsequent to said 
loss, has defendant notified plaintiff that said premium was not paid, 
nor has defendant ever demanded the same of plaintiff, and plaintiff 
had no knowledge that the same was not paid, or that defendant 


* Decision rendered, Oct. 24, 1891. 
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claimed the same was not paid ; and said defendant isnow estopped 
from asserting that said premium is unpaid, as against this plaintiff.” 
The cause was submitted to a jury, that returned a verdict for the 
plaintiff, and from a judgment thereon the defendant company 
appealed. 


Marsnat & Taccart and SHean & McCam, for Appellunt. 

Remvey & Ercanprack, for Appellee. 

GRaNGER, J. 

1. It is urged by appellee that the assignments of error by ap- 
pellant are not sufficiently specific to justify us in a consideration of 
them. With our view of the case it is only important that we con- 
sider the fourth, which is as follows: “The court erred * * * 
in sustaining plaintiffs objections to the testimony and evidence of- 
fered by defendant tending to prove that the premium named in the 
policy sued on had never been paid by plaintiff, or by any one else, 
nor any part thereof, and in refusing to permit defendant to prove 
that no part of said premium had ever been paid ; which ruling and 
proceeding were prejudicial to defendant, and to which ruling and 
proceeding defendant excepted at the time.” It is said this assign- 
ment “does not state what questions were asked to which the objec- 
tions made by plaintiff were sustained, nor to what witnesses the 
questions were put.” In case of an assignment as to the admission 
or exclusion of evidence, the law does not require that the questions 
shall be embodied therein. It is not the province of the assign- 
ment to contain the part of the record relied upon as showing error, 
nor is the name of the witness of whom questions are asked mate- 
rial. The error, if any, consists in the exclusion of the evidence of- 
fered to establish a material fact in issue. The assignment specifies 
the fact, and states wherein the court erred, as by refusing evidence 
proper to sustain such fact. We think the assignment sufficiently 
specific. 

2. We have omitted from the statement of the case issues not es- 
sential to to the question which we think’ it important to consider. 
The application for the policy was by letter, and concluded as follows: 

If you wish to renew at compact rates, you can send renewal to yours truly, 
and I will remit, and am, GEORGE R. MOORE. 

In pursuance of the application the policy was sent from Rockford, 
Ill., to George R. Moore, at Oxford Junction, Ia., with a letter re- 
questing him to remit the amount of the premium due, and the pol- 
icy was by Moore delivered to the plaintiff company. To sustain the 
allegation of the answer, that the premium had never been paid, the 
defendant offered the deposition of one Charles E. Sheldon, who was 
secretary of the company, in which appears the following question : 





1894.} Union Building A-s’n vs. Rockford Ins. Co. 617 


‘‘ State whether or not the premium mentioned in said policy has 

been paid.” There was an objection to the question “as being in- 

competent and immaterial, for the defendant is estopped from de- 

nying the receipt of the premium asstated in the policy.” The court 

_ sustained the objection, and the ruling is made a ground of com- 
plaint to us. 

As we view the record and the arguments, we are brought fairly 
to consider the questivr whether the defendant company, by issuing 
the policy as it did, with an acknowledgment of a receipt of the pre- 
mium, and a statement therein that the “loss, if any, is payable” to 
the plaintiff company, estops the defendant, as against the plaintiff, 
from proving nonpayment of the premium. It will be seen that the 
policy ws not delivered to Moore upon a credit, but that tbe parties 
to the contract of insurance intended it as acash transaction. Moore 
agreed to remit the premium on receipt of the policy, and the policy 
was sent to him with a direction to remit. Until the premium was 
paid, there was not a complete transaction between the defendant 
company and Moore ; and it is not questioned but that, as to Moore, 
the policy would be void if the premium was not paid. Itis thena 
question, how does the relation of the plaintiff company to the trans- 
action change the rule as to the defendant company’s liability ? The 
defendant company sent to Moore the policy with the words therein, 
“Joss, if any, is payable to Union Building Association of Clinton, 
Ta., as its interest may appear.” Mr. Flanders, in his work on Fire In- 
surance (page 441), says: ‘“ Where the policy provides that the loss 
if any, is payable to another, to a mortgagee, for example, instead of 
the assured, it is merely a designation of the person to whom it is to 
be paid, and is not an assignment of the policy. Hence it is the 
damage sustained by the party insured, and not by the party ap- 
pointed to receive payment, that is recoverable from the insurers. 
The insurance being upon the interest of the insured, if he parts 
with that interest before the fire no loss is sustained by him, and, of 
course, none is recoverable by his assignee or appointee.” In other 
words, a policy made “ payable to A, in case of a loss,” is an agree- 
ment on the part of the insurers that “A” shall recover what- 
ever the person originally insured may be entitled to receive in case 
of loss ; that is, it is a contingent order or assignment of what may 
become due under the contract, and not an absolute transfer, by 
virtue of which the assignee acquires the full rights of an assignee 
of a chose in action.” 

The rule thus stated has the support of many well-considered 
cases. In Insurance Co. vs. Hulman (92 IIl., 154), where this prin- 
ciple in question was involved, the language above is quoted, and the 
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court says : “ Making the loss, if any, payable to Hulman & Cox, 
mortgagees, was not an insurance of their mortgage interest in the 
property.” The Supreme Court of Massachusetts has repeatedly held 
to such a rule. In Franklin Sav. Inst. vs. Central M. F. Ins. Co. (119 
Mass., 240), the plaintiff was a mortgagee ; and the policy provided 
that it was to be payable, in case of loss or damage, to the mortga- 
gees, “as their mortgage claim may appear.” The policy was de- 
clared void because, in violation of its terms, the property after- 
wards became unoccupied. The court says: “It has been repeatedly 
held by this court that such an indorsement does not operate as an 
assignment of the policy, nor as a contract to insure the interest of 
the mortgagees, but that they can claim only what the party origin- 
ally insured is entitled to recover under this contract.” he case 
cites Fogg vs. Insurance Co.,/10 Cush., 387; Hale vs. Insurance Co., 
6 Gray, 169; and Loring vs. Insurance Co., 8 Gray, 28. Bergson vs. 
Insurance Co. (38 Cal., 541), involves the essential facts and the 
principles that should govern in this case. The non-liability of the 
company was held because of a failure to pay the premium. The 
policy had been assigned, and contained a receipt of the premium. 
After the assignment, the company gave notice to the assured 
that, if the premium was not paid by a certain day, the policy 
would be canceled, which was done. The case, in harmony 
with other cases, marks a distinction between those involving an 
assignment of the property insured and an assignment of the 
policy. In case of a mere assignment of the policy. the case says : 
“ The assignee cannot claim any benefit from the fact that he is a 
bona fide holder without notice.” The notice referred to must have 
been that of the nonpayment of the premium for which the policy 
contained a receipt. Such are the facts upon which the estoppel is 
claimed in this case. In Grosvenor vs. Insurance Co. (17 N. Y., 391), 
the policy had issued to one McCarty, with the clause : “Loss, if 
any, payable to Seth Grosvenor, mortgagee.” Afterwards McCarty, 
in violation of the terms of the policy, transferred the property so 
as to defeat the policy as to him. As to Grosvenor, the court says : 
“The mortgagor must sustain a loss for what the insurers are liable 
before the party appointed to receive the money would have a right 
to claim it. It is the damage sustained by the party insured, and not 
by the party appointed to receive the payment, that is recoverable 
from the insurers.” In Carpenter vs. Insurance Co. (16 Pet., 498), 
speaking of the assignment of a policy, the court says : “ The rights 
of the assignee under the policy cannot be more extensive than the 
rights of the assignor.” Many other authorities are of like import. 
Appellee cites some cases as holding a contrary doctrine, but we 





1894. ] Union Building Ass’n vs. Rockford Ins. Co. 619 


think, when carefully examined, they do not. We notice two on 
which we think most reliance is placed. In Basch vs. Insurance Co. 
(35 N. J. Law, 429), the policy was sent to the agent of the company 
containing a clause that “the policy is to have no effect until the 
premium shall have been paid.” The agent delivered the policy to 
the assured, with the understanding that the premium, with other 
premiums, should be paid. The case holds that evidence to show 
that the premium was not paid was incompetent, and contradicting 
the receipt in the policy, and the court, by Beasley, C. J., says: “I 
think, when the assured received this policy; he had a right to pre- 
sume either that the agent had settled the premiums with the com- 
pany, or that they, by their receipt, intended to relinquish the clause 
requiring payment.” The record in that case does not show that 
the company, in sending the policy to the agent, required a payment, 
and from the record that court regarded the facts sufficient to just- 
ify the assured in assuming that the payment had been made by the 
agent of the company or waived. In this case, Moore, in receiving 
the policy, acted directly with the company, and he knew that its 
delivery was conditional upon his promise to remit the premium. In 
this case, the policy was retained, if the premium was not paid, in 
plain violation of the understanding of the parties, and there is no 
ground whatever for assuming either a payment or a waiver, as held 
in the New Jersey case. In Insurance Co. vs. Gilman (Ind. Sup.), 
the company sought to escape liability because of nonpayment of 
the premium, when the facts were that the assured gave to the agent 
of the company a credit for which the agent agreed to pay the pre- 
miums, and “transmitted the amount of the premium to the com- 
pany in due course.” The case holds that, “ for all that appears, the 
assured was fully justified in presuming that the agent was author- 
ized to make the arrangement disclosed.” While the state of the 
law on this subject is somewhat confused by a statement in some 
cases of abstract rules, we have found no case in which the party 
designated in a policy to which the loss, if any, is made payable, 
whether he be designated an assignee or an appointee to receive the 
money (both of such terms are employed in the cases), is entitled 
to recover where, under the facts, the assured could not. The lan- 
guage under which the payment can be claimed and the authorities 
lead to the conclusion that the rights of such a party depend on the 
liability of the company to the assured. Such a liability being es- 
tablished, the payment is to be made to the party designated to re- 
ceive it. If this premium has not been paid, the case as to Moore is 
this : ‘The company, relying on his promise to pay the premium on 
receipt of the policy, sent itto him. No credit was intended, nor 
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had the company reason to suppose he would wrongfully deliver it to 
others. Properly speaking, it was not a delivery to Moore, because 
not intended as such without the payment. The case is not different 
in principle from what it would be if Moore had been present at the 
office of the company, and the policy had been handed to him with 
the intent that the premium would then be paid, and he wrongfully 
detained it without payment. We believe no case has or will hold 
that with such facts the company would be estopped to deny and 
prove nonpayment of the premium. If not estopped as to Moore, 
it would not be as to the person entitled to receive the loss, if any, 
in his stead. If not estopped, it must follow that the testimony was 
admissible to show the fact of nonpayment, and that the court erred 
in excluding it. Believing that this discussion of the case will be a 
sufficient guide on another trial, other questions need not be consid- 
ered. The judgment is reversed. 


SUPREME COURT OF IOWA. 


MOORE 
v8. 
ROCKFORD INS. CO.* 


Where the premium is not sent to the company until after the fire the pre- 
sumption is that it is too late, and the burden of proof to the contrary is 
on the agent. 

Where the agent claimed that credit was allowed him on the premium which 
insured his own property, evidence as to whether he had given a bond to 
the company was immaterial. 


When it was clear that there was no intention of giving or of receiving credit, 
evidence as to past dealings in this respect was immaterial. 


Remuey & Ercanprack, for Appellant. 
Saeean & McCarn and Marsnatt & Taaaart, for Appellee. 
Kinye, J. 

1. The petition in this case was originally filed by the Union Build- 
ing Association, and in substance it stated that on October 16, 1888, 
defendant issued to George R. Moore its policy of insurance against 
loss by fire on certain buildings in Oxford Junction, Ia.; that at that 
time said association held a mortgage on the property for $2,500, 
and the policy contained a provision : “Loss, if any, is payable to 


*Decision rendered, Jan. 23, 1894. 
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Union Building Association of Clinton, Ia., as its interest may ap- 
pear ;” that on February 5, 1889, the building was partially des- 
troyed by fire, resulting in a damage to said association in the sum of 
$1,500. The policy contained a statementas follows : “ This company 
shall not be liable by virtue of this policy, or any renewal thereof, 
until the premium thereof is actually paid.” The defense pleaded 
is that the premium for this policy was never paid. The plaintiff in 
a reply, and for an estoppel, pleaded a certain recital in the policy 
wherein the receipt of the premium was acknowledged, and also 
averred that plaintiff had no knowledge that the premium had not 
been paid, and that defendant had never demanded same. On the 
issues thus made, the case was submitted to a jury, who found a 
verdict for plaintiff, from which defendant company appealed. The 
cause was reversed. See Union Building Association vs.Rockford Ius. 
Co. (Iowa, ante p. 615). After the case was reversed, an amendment 
to the petition was filed, whereby it was made to appear that George 
R. Moore had become the owner of the interest of the Union Build- 
ing Association, and he was substituted as plaintiff. In this amend- 
ment, he avers that, at the time the policy was issued, he was solic- 
iting insurance for the defendant company, and collecting premiums 
for it, and received a commission thereon ; that, as agent of defend- 
ant, he kept an account with it, and that, when said policy was is- 
sued, defendant was credited upon said account with the amount of 
the premium, less commission due plaintiff, and the same was sub- 
ject to the order of defendant ; that defendant mever demanded said 
premium of him ; that the year before this, and in other years, de- 
fendant had not demanded that the premium for the insurance of 
the property covered by said policy should be puid to it, but per- 
mitted it to lie in plaintiff’s hands; that, by the manner in which 
defendant conducted its business, plaintiff was led to believe that it 
did not require the premiums remitted, but only required that 
credit should be given it upon the account with said agency ; that 
after said loss defendant refused to accept said premium, and to ad- 
just said loss, claiming said premium had not been paid. Defendant 
answered, denying all the allegations in said amendment. After- 
wards, plaintiff filed an amendment to his reply, in which it is averred 
that it was verbally agreed between the plaintiff and defendant that 
a credit should be, and was, extended to plaintiff for the premium on 
said policy, and plaintiff should remit same to defendant, with any 
other money due to defendant for premiums received by plaintiff, as 
defendant’s agent in the course of business in the future ; that the 
premium on this policy was not exacted in advance as a condition of 
the delivery of the policy, but plaintiff was to have such time as he 
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might desire in which to remit, as had been the custom before that 
time ; that a credit was given defendant for the premium. After the 
evidence of plaintiff was in,and after defendant had made its motion 
for a verdict, plaintiff amended the amendment to his petition by 
striking out the words, “ Defendant refused to accept said premium.” 
The court sustained defendant’s motion, and directed a verdict for 
defendant. 

2. It is insisted that the court erred in not permitting plaintiff to 
testify as to what commission he was allowed on the policy in con- 
troversy, and that such commission was the same as that allowed 
him on other policies, and that defendant had carried insurance on 
this property for prior years. Aun examination of the record shows 
that while objections were taken, and sustained, to the questions in- 
dicated above, yet during the course of the examination of the wit- 
ness he did testify fully and without objection to the same matters ; 
so that the error, if any, was without prejudice. Plaintiff was asked 
if he had not executed a bond to the company as agent. An objec- 
tion to the question was sustained. The ruling was proper. Whether 
or not he had given a bond as agent could in no way tend to establish 
his claim that he had an agreement with the company to credit them 
with the premium in his account with them. The proposed evidence, 
in any view, was wholly immaterial. 

3. Plaintiff contends that he sent-the premium to the defendant a 
few days after the fire, and that it retained same, and hence must be 
held to have waived payment in advance of the premium. Touching 
the payment of this premium, the pleadings make the following 
allegations: In the petition there is no direct allegation relating 
thereto. In the answer it is averred that no premium was ever paid. 
In the original reply it is averred that “ said premium was paid at 
the time said policy was issued, and was either remitted by said 
Moore to defendant, or was in the hands of said agent, and defend- 
ant had been credited therewith on defendant’s aecount with said 
agent.” ‘The reply also states that defendant, since the loss, had re- 
fused to pay or adjust the same, because it claimed the premium had 
not been paid. In an amendment to the petition, there is no claim 
that the premium was paid after the loss, but it is alleged to have 
been paid when th2 policy was issued, by crediting the amuunt in 
plaintiff's account with defendant. It 1s expressly averred therein 
that, after the loss, defendant refused to accept the premium, and 
denied its liability, because the premiuin had not been paid. It is 
true that after all the plaintiff's evidence was in, and after defendant 
had moved for a verdict, plaintiff amended the amendment to the 
petition by striking out the allegation that “defendant refused to 





1894. ] Moore vs. Rockford Ins. Co. 623 


accept such premium.” Now, it is claimed that, inasmuch as defend- 
ant had a denial in to the petition, and plaintiff introduced evidence 
relating to sending the premium after the loss, therefore the ques- 
tion as to whether defendant had waived advance payment of the 
premium should have been submitted to the jury. Plaintiff testified 
that he sent the money to defendant a few days after the loss oc- 
curred, but there is nothing to show that defendant ever received 
or accepted it. On the contrary, plaintiff introduced in evidence a 
letter from defendant’s secretary, written after the loss, in which 
defendant denies liability, on the ground that the premium had not 
been paid. This letter was written long after plaintiff claims he sent 
the premium. Now, we think that, when a premium is sent in after 
a loss, the presumption is it was sent too late, and the burden in such 
case of showing an acceptance by the company is on the plaintiff. 
Plaintiff has failed to show that defendant accepted the premium after 
the loss. The case was not tried upon any such theory. The claim 
of plaintiff was that the premium was paid when the policy was is- 
sued, either directly or by placing the amount thereof to defendant’s 
credit in its account with him as its agent. 

4. It will be observed that on the former appeal it was found and 
held that the policy was not delivered to Moore upon a credit, but 
that the parties to the contract of insurance intended it as a cash 
transaction. The evidenee on that appeal, as in the present one, 
shows that Moore agreed to remit the premium on receipt of the 
policy. The policy was sent him under that agreement. That acree- 
ment contemplated no credit, either on Moore’s account as agent or 
otherwise. The obligaticn of the defendant company to pay did not 
exist, because the premium had not been paid. It being clear, from 
all the circumstances surrounding the execution of the policy, that 
there was no intention on the one hand, nor expectation on the 
other, that time should be given in which to pay the premium, any 
and all evidence as to the course of past dealings between the parties 
in respect to extending time in previous years for the payment of the 
premium, either by crediting the company in his account with them 
or otherwise, was wholly immaterial. The provisions of the policy 
itself, taken in connection with plaintiff's letter wherein he promised 
to “remit” if the policy was sent, and of defendant’s letter inclosing 
the policy, wherein plaintiff was asked to remit the amount of the 
premium, clearly show that there was no ground for claiming that 
there was any thought of credit being extended for the payment of 
this premium. As this branch of the case was fully considered in 
the former appeal, there is no call for more extended discussion. 
The court below properly directed a verdict for defendant. Affirmed. 





Supreme Court of Illinois. 


SUPREME COURT OF ILLINOIS. 


TRADERS’ INS. CO. 
v8. 


PACAUD ET AL. 


The owner of an elevator employed another to take charge of the business in 
their joint names, in-consideration of half the protits. the owner advanc- 
ing all the money necessary to buy grain and conduct the business. Held, 
That he was the sole owner of the grain within the meaning of an insur- 
ance policy. 

Where insurance is taken out in the name of one person, loss payable to an- 
other, and the latter obtains the insurance and pays the premium. he is 
the insured, and the one to whom the conditions in the policy apply. 


Insurance obtained by a third person upon a distinct and insurable interest 
does not constitute ‘ other insurance ” within the meaning of a clause in 
a policy providing for apportionment in case of other insurance. 


This was an action brought by A. L. Pacaud and George W. Pa- 
caud, a firm doing business under name and style of A. L. Pacaud 
& Co., against the Traders’ Insurance Co. on a policy of insurance 
issued by the defendant to J. H. Million, of the firm of Million & 
Bott, doing business at Kahoka, in the state of Missouri, for the sum 
of $3,500, with the recital therein, “ Loss, if any, payable to A. L. 
Pacaud & Co., as interest may appear.” It appears from the record 
that the policy of insurance was issued onthe 25th day of November, 
1890, and that, prior tc the issuing of the same, John H. Million and 
John A. Bott were engaged in the grain business, and were running 
and operating an elevator at Kahoka, in the state of Missouri,and that 
the policy was taken out to cover the interest of the plaintiffs in the 
grain in the elevator at the time it was destroyed by fire on the 16th 
day of December, 1890. The firm of Million & Bott had been en- 
gaged in the business of buying and shipping grain for several years 
before the destruction of the elevator by fire, and, some months be- 
fore the fire, the plaintiffs had made advances to Million & Bott, so 
that, at the date of the fire, the advances made by them, for which 
they held warehouse receipts of the firm of Million & Bott, amounted 
to the sum of $6,200. It further appears that, at the date of the 
fire, the firm of Million & Bott had in the elevator at Kahoka corn 
amounting to 6,858 bushels, and 2,406 bushels of wheat. The pol- 
icy was issued on the application of plaintiffs, and the premium paid 
by them. Million & Bott had nothing whatever to do with it, and, 
so far as appears, no connection with it. They held policies which 


*Decision rendered, May 8, 1894.—From the Northeastern Reporter, 
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they had taken out in their own names on the grain, amounting to 
some $6,700, payable to themselves. The plaintiffs, A. L. Pacaud & 
Co., first began making advances to Million & Bott on May 1, 1890, 
and these advances continued during the summer and fall, until they 
aggregated the sum of $6,200. With these advances Million & Bott 
purchased grain, and stored it in their elevator at Kahoka, Mo., and, 
in return for these advances, A. L. Pacaud & Co. received ware- 
house receipts for the grain so purchased, signed by Million & Bott. 
The policy contained the following conditions :— 

(1) That, if the interest of the assured in the personal property be other than 
its unincumbered and sole ownership, without such fact being indorsed upon 
the policy, the same shall be void. (2) In case of any other insurance upon 
the property hereby insured, whether valid or not, or made prior or subsequent 
to the date of this policy, assured shall be entitled to recover of this company 
no greater proportion of the loss sustained than the sum thereby insured bears 
to the whole amount so insured thereon ; and it is hereby agreed that in case 
of assured holding any other policy in this or any other company on the prop- 
erty insured, subject to conditions of average, this policy shall be subject to 
average in like manner. Any insurance, floating or otherwise, attaching in 
whole or in part to the property covered by this policy, shall, as between as- 
sured and this company, be considered as contributing insurance for the full 
amount thereof, and liable as such to pay pro rata any loss, total or partial, 
on the property hereby insured. 


Scuuyter & Kremer, for Appellant. 
Roserr Rag, for Appe lees. 
Craia, J. (after stating the facts.) 

The principal grounds relied upon to reverse the judgment of the 
circuit court are the following : (1) That the interest of J. H. Mill- 
ion in the property destroyed by fire and covered by the defendant’s 
policy was other than its unincumbered and sole ownership, and that 
he had no insurable interest therein in his own name. (2) That the 
court erred in not instructing the jury that all insurance on the 
property at the date of the fire should contribute to the loss, and 
the plaintiff could only recover from the defendant its proportionate 
share of such loss. Under the first point relied upon, it is said that 
the property covered by the insurance was owned by the firm of 
Million & Bott, and hence the title was not in J. H. Million, and his 
interest was not an incumbered and sole ownership within the mean- 
ing of the policy. While the grain business at Kahoka was trans- 
acted in the name of Million & Bott, upon looking into the evidence 
in the record it will be found that Bott had no real title to the grain 
covered by the policy. The elevator where the business was trans- 
acted, and the ground vpon which it was located, were owned by J. 
H. Million. Bott advanced no money to carry on the business, but, 

Vol. XXIII.—40. 
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under an agreement with Million, he took charge of the business 
at the elevator, and was to receive as sulary one-half of the profits 
realized out of the business. Under this arrangement, Bott cannot 
be regarded as a real owner of the title to one-half of the grain in 
the elevator at the time the pulicy issued. His liability with Million 
to Pacaud & Co. to hold and ship the grain to them or their order, 
as provided in the warehouse receipts, and his right to share in the 
profits on payment of his salary, may be regarded as an insurabie 
interest in the property, upon which he could take out a policy for 
his own benefit, but his interest in the property itself was not one 
which the plaintifis were required to disclose when they took out a 
policy to protect their own interest. Moreover, the provision that the 
interest of the insured should not be other than an unincumbered and 
sole ownership in the property insured, in our opinion, had no ap- 
plication to Million, but it had reference to the plaintiffs—the par- 
ties who were insured by the policy. The plaintiffs held an insurable 
interest in the property. They applied to the insurance company for 
insurance. They, and they alone, made the contract and paid the 
premium, and the policy was delivered to them, containing the fol- 
lowing provision: ‘‘The Traders’ Insurance Co. of Chicago, in 
consideration of $87.50, do insure J. H. Million against loss or dam- 
age by tire to the amount of $3,500 on grain, the assured’s property, 
or held by assured in trust or on cammission, or sold but not deliv- 
ered, while in the Kahoka elevator, at Kahoka, Missouri ; loss, if 
any, payable to A. L. Pacaud & Co., as interest may appear.” While 
the decisions in different states may not be entirely harmonious in 
regard to the person who bolds the legal interest, and in whose name 
an action may be maintained, as we understand the subject, the de- 
cided weight of authority is, where the party contracts for the in- 
surance, pays the premium, and the company makes the loss payable 
to such party, the agreement to pay is a contract with a person who 
pays the consideration, and he has a right of action in his own name, 
although the insurance is in the name of another. Hathaway vs. 
Insurance Co. (134 N. Y., 409,32 N. E. 40) is a late case on the sub- 
ject. In Insurance Co. vs. Foster (90 Ill., 121), it was held that the 
person who pays the premium, and to whom the loss is payable, is 
the party to sue for the loss) The ground upon which the persons 
to whom loss is payable may maintain a suit in their own names 
would seem to be predicated on the fact that they have the legal in- 
terest in the contract, and, in order to have the legal interest in the 
contract, they must be the party insured. 

It will be observed that the policy provided that, in case of any 
other insurance upon the property insured, made prior or subse- 
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quent to the policy in suit, assured shall be entitled to recover of 
the company no greater proportion of the loss sustained than the 
sum thereby insured bears to the whole amount so insured thereon. 
It appears from the testimony that Million & Bott had procured in- 
surance on the property in their own names, amounting to some 
$6,700, which was in force at the time of the fire, in addition to the 
policy held by plaintiffs, and, under the clause of the policy provid- 
ing for contribution, it is denied by appellant that plaintiffs could in 
any event recover the full amount of the policy. The plaintiffs had 
no connection whatever with the policies issued to Million & Bott. 
These policies were procured by Million & Bott for their own sole 
benefit, and the loss in case of fire was payable to them. Under such 
circumstances, was the appellant entitled to claim an apportionment ? 
The appellant had the right to rely on the apportionment in case 
of other insurance upon the property. The question resolves itself 
into this : Was there other insurance upon the property within the 
meaning of the policy? We think it plain there was not. We think 
that the provision for apportionment of loss, if there should be other 
insurance, applies only where the insurance covers the same interest. 
That was not the case here. The plaintiffs insured their interest in 
the property, and Million & Bott insured their interest. The one was 
separate and distinct from the other. The case is not different from 
what it would be if the two parties occupied the relation of mort- 
gagor and mortgagee, where each may insure his own interest, and 
the insurance obtained by one has no connection with the insurance 
obtained by the other. But, if there was a doubt in regard to the 
question, we think it was settled. by Insurance Co. vs. Scammon, 
144 Ill. 500, 28 N. E. 918, and 32 N. E. 914. It. is there said: “It 
is to be noted that the provision for an apportionment is only to be- 
come operative ‘if there shall be other insurance uponthe property,’ 
and, as we have seen, insurance which is obtained by a third person, 
and upon another distinct and insurable interest, cannot be regarded 
as other insurance. We understand the rule to be that a provision 
for apportionment of loss, if there is other insurance, applies only 
to cases where the insurance covers the same interest.” See, 
also, Insurance Co. vs. Foster, 90 Ill., 121; Titus vs. Insurance 
Co., 81 N. Y., 415; Fox vs. Insurance Co., 52 Me., 333 ; Phila. 
Ins., § 359. The policies obtained by Million & Bott were, after the 
fire, assigned to the plaintiffs, but that fact has no special bearing 
on the case. We find no substantial error in the record, and the 
judgment will be affirmed. Bailey, J., dissents. 





Supreme Court of Pennsylvania. 


SUPREME COURT OF PENNSYLVANIA. 


McKELVY 
v8. 


GERMAN-AMERICAN INS. CO., or NEw York.* 


The policy provided that it should be void in case of other insurance. The 
insured, in his proofs of loss, denied other insurance. Proofs of loss on 
apparently other insurance were submitted to another company. It was 
claimed by plaintiff and his wife that the second policy had been pro- 
cured by the wife for the husband, neither knowing until after the loss 
that the other had insured. 


Held, That the husband, on discovering such other insurance, was bound in 
good faith to at once notify the company, and disclaim any benefit. 


Lazear & Orr, for Appellant. 
Perry & Frienp, fr Appellee. 
McCotuum, J. 

The policy in suit was, by its terms, void if, without the consent 
of the insurer indorsed thereon, there was, when it was issued, or 
at any time during its continuance, other insurance upon all or any 
portion of the property covered by it. It is conceded that the 
plaintiff was the exclusive owner of this property, and that at the 
time of the fire, and for seventeen months previous thereto, there 
was other insurance in his name on a part of it. Prima facie, there- 
fore, a case of double insurance was presented, and to the extent of 
it, at least, the policy issued by the defendant company was void. 
The “other insurance” was obtained from the London Assurance 
Corporation six months after this policy was issued, and soon after 
the fire an itemized statement and appraisement of the loss upon 
the property included in it was furnished to the corporation with 
the assistance of its agents, who had been duly notified of the loss. 
Four months after the fire the plaintiff forwarded to the defendant 
company his proofs af loss, and declared therein there was no other 
insurance on his property “ known, authorized, or acknowledged ” 
by him. These proofs having been returned to him for correction 
in accordance with the requirements of the company, he made and 
forwarded an amended statement, accompanied by a copy of the 
policy issued upon his property by the London Assurance Corpora- 
tion, and declared that he then disclaimed any benefit under. said 
policy, and looked wholly to the defendant company for compensa- 
tion for his loss. The facts above stated are not controverted, and 
~¥ Decision rendered, April 30, 189%. | ||||\\.\.\... 
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they seem upon their face to constitute a bar to any recovery by 
him in this action of compensation for the loss of preperty covered 
by the London policy. But he testified on the trial that he did not 
know of the existence of this policy until after the fire, and that he 
then learned that his wife had procured it, and had, with the aid of 
the agents of the London company, made and delivered to it the 
statement and appraisement already referred to. He was corrobo- 
rated by his wife, who testified that she obtained and carried the 
policy without notice to him, and that she did not know of the exis- 
tence of other insurance upon the property covered by it before she 
made for the London company a statement of the loss. In other 
words, there was a concurrence in their testimony to the effect that 
before the fire each was without knowledge of the insurance pro- 
cured by the other. They testified also that since they discovered 
there was a double insurance neither of them had made any claim 
upon the London company for the loss of the goods on which its 
policy was issued, but they did not testify that they had surren- 
dered the policy, or notified the company that the insured disclaimed 
any benefit thereunder. We cannot find in their evidence any no- 
tice to the defendant company, or its agents, of such disclaimer until 
the record or amended proofs were filed, more than five months 
after the loss occurred. The reference to other insurance in the 
plaintiff's first proofs of loss was disingenuous, because it was so ex- 
pressed that it might convey the impression that he did not then 
know of the additional insurance upon the property, when the fact 
was that he knew of it immediately after the fire. 

The learned judge instructed the jury to the effect that ‘if the 
plaintiff did not authorize or ratify the additional.insurance, and if, 
when he was informed of it, he promptly repudiated it, his claim 
upon the policy in suit was not affected by it. From that portion 
of the charge which related to the claim of the plaintiff that he did 
not kuow until after the fire that his wife had taken out additional 
insurance, we quote as follows: “ Did he know that before the fire? 
He says he did not, and she says he did not. After the fire, what 
was his duty? As soon as he found it out, his duty was immedi- 
ately to disavow it, which he says he did. He says he told the 
agent about the policy, and told him he did not recognize it at all. 
I say to you that if you find that he really did not know it,—did not 
know his wife had taken out this policy,—and as soon as he found it 
out he told the agent of the defendant company: ‘I do not recog- 
nize that at all. I know nothing about it. I stand on my policy 
with you’—he can recover, provided the other facts are made out.” 
The vice of this instruction was that the plaintiff was inadvertently 
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represented by it as having sworn to that which nowhere appears 
in his testimony. It was a clear misstatement of the evidence on a 
vital point in the case, and, as it is probable that the defendant com- 
pany was injured by it, we sustain the first specification of error. 

The majority of the court are not satisfied that the learned judge 
erred in the other instructions complained of, and the second, third, 
and fourth specifications are overruled. 

Judgment reversed, and venire facias de novo awarded. 


SUPREME COURT OF MICHIGAN. 


IONIA, EATON & BARRY FARMERS’ MUT.\ 
FIRE INS. CO. er au. 


vs. 


( 
IONIA CIRCUIT JUDGE.* ) 


A member of a mutual company who obligates himself to pay his share of the 
losses and expenses for the period during which he is insured is liable to 
a subsequent assessment for his share of such losses as may not have been 
assessed during the period by reason of litigation and adjustment. 


Where an assessment had been declared void, and the money collected used 
for other purposes, the sum so collected may be reassessed, and the mem- 
bers who paid may be credited on the new assessment. 


A liberal assessment of a sum for contingencies is proper where made to cover 
deficiencies which cannot be collected by a second assessment. 


Gro. E. and M. A. Nicuots, for Relators. 
Vernon H. Surrua, for Respondent. 
: Hooker, J. 

The Ionia, Eaton & Barry Company, above named, is a mutual fire 
insurance company, organized and doing business under the laws of 
this state: In the year 1889 it had losses and expenses, and an as- 
sessment was made for the purpose of providing a fund with which 
to discharge its liabilities. Relators allege that this assessment was 
insufficient to cover all of said liabilities existing for that year, and 
that a large indebtedness existed that they did not attempt to as- 
sess. The amount of the indebtedness unprovided for consisted (1) 
of undisputed losses and expenses in excess of the assessment ; (2) 
two losses, unadjusted, which were subsequently litigated, known as 
the “ Van Alstine and Towle Losses ;” (3) costs and expenses of 
such litigation ; (4) interest upon the amounts mentioned. An 


*Decision rendered, June 2, 1894. 
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assessment was made to raise a fund to pay this indebtedness, and 
upwards of $5,000 was paid upon it. Such assessment being de- 
clared void, no further effort was made to collect it, but the money 
collected had been used in payment of the obligations of the com- 
pany. Thereupon, a new assessment was ordered, for an amount 
sufficient to cover the sums mentioned, and thirty per cent additional, 
to cover expenses of collection, and shrinkage. One William D. 
Place, who from January, 1884, until the date of filing his bill, was 
a member of, and insured in, said company, filed a bill of complaint, 
stating the facts hereinbefore outlined, and praying an injunction re- 
straining the levy of such assessment, which he asserted would be a 
cloud upon his title The bill alleges the following grounds for the 
claim that such assessment should not be made, viz.: First, the 
Towle and Van Alstine losses did not become a liability during the 
year 1889, inasmuch as they were not adjusted, and were subse- 
quently litigated, and were therefore not chargeable upon policy- 
holders for that year ; second, the costs and expenses incident to 
that litigation were not chargeable to policyholders of that year, as 
they were incurred later; third, the amount voluntarily paid upon the 
void assessment of 1892 could not be lawfully assessed to reimburse 
those who had paid it, who were to be credited such amounts upon 
the new assessment ; fourth, there was no authority to assess 30 per 
cent for contingencies. An injunction pendente lite was issued, a 
motion to dissolve which was denied, whereupon this proceeding 
was instituted to compel such dissolution. — 

Ordinarily, this court does not review the action of the circuit 
judge in injunction cases. Where, however, as in this case, the re- 
turn shows the question in dispute to be one of law merely, it will 
consider the case. The points raised by the bill are those which 
will be discussed. 

Questions arising over matters involved in this case were consid- 
ered in the case of Insurance Co. vs. Otto (96 Mich., 558), and it 
was there held, in substance, that where an assessment was made to 
cover certain losses and expenses, subsequent assessments, made 
necessary by a failure to collect, would not be levied upon those 
who.e policies had been canceled previous to the former assessment. 
But it was plainly intimated in that case that a member could not 
avoid his liability upon accrued losses and expenses by cancellation 
and payment of assessments theretofore made. He who insures ob- 
ligates himself to pay a proportionate share of the losses and ex- 
penses for the period during which he is insured ; and, as said in 
the Otto Case, if the liability has not been covered by assessment, it 
continues, though he may have meanwhile ceased to be a policy- 
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holder. Much can be said against the doctrine that such member 
should not be liable for deticiencies arising from failure to collect 
assessments, but we think that question settled by authorities cited 
in the (:tto Case. We consider it clear, however, that until the as- 
sessment has been once made the liability continues. The Otto Case, 
(page 561, 96 Mich.), expressly states that the Towle and Van Alstine 
losses were existing liabilities at the time of their occurrence. We 
think it cannot be said that the managers of a company of this kind 
cau relieve present policyholders, and burden future ones, by delay 
in adjusting, or by litigating, losses. These logses were a part of the 
legitimate cost of insurance for that year, whenever and however 
adjusted. The subject was alluded to, and the validity of these 
claims recognized, on motion for rehearing of the Otto Case. (97 
Mich., 525.) In the case of Insurance Co. vs. Spaulding (Mich.) cited 
by counsel, the assured had surrendered his policy, and paid an as- 
sessment which not only covered all existing losses, but also a large 
sum for contingencies. The court said that ‘‘ there can be no doubt, 
on the findings, that defendant did pay in full all that was his pro- 
portion of any existing losses of the company, as well as of any as- 
sessment levied. Whatever losses subsequently arose from failure to 
collect, or from other cause, were not existing losses.” No assessment 
having been made for these losses, or for the amount of liability for 
1889 not covered by the first assessment, the directors might legiti- 
mately make an assessment to cover them, with interest and expenses 
incident thereto, including costs of litigation. It was the duty of the 
company to pay all of this within sixty days. It chose to do other- 
wise, and interest and money spent in trying to avoid the payment 
of a lawful obligation can hardly be chargeable to subsequent policy- 
holders, who have no interest in, or liability upon, such obligations. 
The assessment of 1892 was void. Being void, it was no impediment 
to a new assessment, in making which the officers of the company 
have reassessed the amounts paid upon those who paid them, and 
propose to credit on such assessments such sums. This is equity, 
and we see no reason for complaint on the part of those who did not 
pay their void assessments. Certainly, equity has no injunctions for 
those who seek to escape honest liabilities by imposing undue bur- 
dens on others: May, Ins., § 559; Insurance Co. vs. Allen, 10 Gray, 
300 ; Nelson vs. Milford, 7 Pick., 18. The assessment of a sum for 
contingencies is not uncommon ; and where, as under our decisions, 
a new assessment for a deficiency arising from a failure to collect 
cannot be made, it is proper to include a liberal sum. It is usually 
within the discretion of the directors: Insurance Co. vs. Babbit, 7 


Allen, 235 ; May, Ins, § 559; Bangs vs. Gray, 12 N. Y., 477. 24 
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per cent was held reasonable in Re People’s Mut. E. F. Ins. Co. 
(9 Allen, 319.) In view of the probabilities of litigation, we are 
of the opinion that 30 per cent was not unreasonable: See Wardle 
vs. Townsend, 75 Mich., 385. 

There is another reason why we think that the circuit judge should 
have dissolved the injunction. The complainant’s bill shows that he 
has been a member of said company from 1884 until he filed the 
bill, and therefore liable for his proportion of all these liabilities. 
We fail to discover any reason why he should complain of an assess- 
ment to pay debts which the company is legally bound to pay. Writ 
gravted. The other justices concurred. 


SUPREME COURT OF MISSISSIPPI. 


NICHOLLS ET AL. 
v8. 


SUN MUT. INS. CO.* 


Where fire results from the fall of the building, there can be no recovery if 
the policy excepts such cause of loss. 


Carvin Pergins, for Appellanis. 
F. A. Monteomery, Jr., for Appellee. 
CaMPBELL, C. J. 

The judgment is right. The stipulation of the policy is unmis- 
takable, to the effect that if a building fall, except as the result of 
fire, insurance was immediately to cease. The building fell, not 
as the result of fire, and fire broke out as the result of the fall of the 
building. Therefore, the insurer was not liable for the loss. ‘The 
fire did not produce the fall, but the fall produced the fire, and the 
destruction was by the former.” 2 May, Ins., § 412 ; Ostr. Ins., 
§ 248 ; Wood, Ins., § 85 ; Fireman’s Fund Ins. Co. vs. Congregation 
Rodeph Sholom, 80 Ill., 558 ; Insurance Co. vs. Ende, 65 Tex., 118 ; 


~ and other cases cited in the text books. Affirmed. 


* Decision rendered, Jan. 8, 1894, 
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LOWER COURT DECISION. 
LEX LOCI AS TO PROOFS OF LOSS—EVIDENCE OF NEGLIGENCE. 
St. Louis Court of Appeals, March Term, 1894. 


JACOB H. FLEISCH er At., Respondents, 
v8. 
INSURANCE COMPANY OF NORTH AMERICA, Appellant.* 


In the absence of any stipulation to the contrary, the place of location of a 
trading concern is the proper place for the examination of its books, and 
the insured may not demand that such examination shall be made at a 
distant place to which he has removed after the fire. 


Where there was evidence that insured had been seen to leave his store by 
one who noticed the fire, and who called his attention to it, and that, 
upon being asked whether it should not be put out, answered ‘‘ You can’t 
get in,” refusal to instruct that if such were the case, and the fire could 
have been extinguished by him by reasonable effort, he was guilty of such 
culpable negligence as to defeat recovery, was reversible error. 


Rompaver, J. 

This is an action upon a fire-insurance policy by the assignee of 
the assured. The assured was one Abe Strouse, doing business 
under the name of Strouse & Co. in Glasgow, Missouri, and the 
property insured was merchandise in a store. At the date of the 
fire this merchandise was covered by insurance to the amount of 
$20,500. Of this amount the defendant carried $3,000 on the policy 
now sued upon; such policy expiring May 1st, 1892. February 19th, 
1892, the store burned down, and the property insured became a 
total loss. 

The plaintiff's petition states the insurance and total loss, and also 
that the property destroyed was of the value of $24,000, with an in- 
surance of $21,000 thereof. The petition also states the performance 
of all conditions precedent by the assured, and prays judgment for 
the amount of the policy with interest. The petition also states, by 
way of anticipation, that an arbitration is outstanding, but that suit 
is brought to avoid a bar by the one year limitation contained in 
the policy. 

The defendant’s answer interposes a number of defenses, part of 
which are in abatement of the action, and part in bar of a recovery. 
The defenses are burning by design, fraudulent neglect to ex- 
tinguish the fire after its discovery, fraudulent neglect to save goods 


* Decision rendered, May 29, 1894. 
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after the discovery of the fire, false swearing in proof of loss, re- 
fusal of the assured to submit his books and papers to examination 
after the loss, refusal of the assured to submit to a personal exam- 
ination under oath, the pendency of arbitration proceedings to de- 
termine the extent of the loss, the pendency of a garnishment pro- 
ceeding against the defendant instituted and pending in the state 
of Pennsylvania. 

The aftirmative defenses are denied by reply. The cause was 
tried by a jury, who brought in a verdict for the plaintiff for $2,171, 
which, as a computation shows, is based upon a valuation of the en- 
tire loss at $14,000, although the sworn proof of loss by the assured 
claims the loss to be $22,614.34. 

The main complaints of the defendant on this appeal are the re- 
jection of evidence offered on its behalf and the refusal of instruc- 
tions. Complaint is also made that the court rejected proof of the 
pendency of garnishment proceedings in Pennsylvania, where the 
defendant resides. As the judgment will have to be reversed for 
other reasons, and as the question of jurisdiction over the debt in 
such cases is now before the Supreme Court on a certificate from 
the Kansas City Court of Appeals in Wyeth Hardware Co. vs. Lange 
(54 Mo. App., 147), we refrain from expressing our opinion as to the 
merits involved in that complaint. The supreme court will probably 
have settled the point before this case is retried. 

The defendant’s answer set out specifically a clause of the policy 
which provides that when personal property is totally destroyed the 
character and value thereof must be verified by proper books of ac- 
counts, bills, invoices, and other vouchers to be furnished by assured, 
certified copies of such bills, invoices, and vouchers to be furnished 
by assured when the original cannot be had. Also that the assured 
shall, if requested, either before or after making proofs as herein 
required, submit to an examination under oath, or affirmation by an 
agent or attorney of the company, touching all matters\relating to 
the claim and to the cause of the fire, and subscribed to the same 
when reduced to writing. Refusal or failure to comply with any of 
the foregoing provisions shall be deemed and taken as an abandon- 
ment of the claim. 

The reply stated that the plaintiff had complied with these terms 
of the policy. 

Upon the trial the following facts appeared: The assured sent 
preliminary proofs of loss to the defendant on March 25th, 1892. 
April 1st, 1892, the defendant’s adjuster wrote to the assured that 
he would be required to produce his books and papers and vouchers 
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relating to the loss before him at Glasgow, Missouri, within a reason- 
able time, and upon such a date as could be agreed upon between 
them; also that the assured would be required to submit to an ex- 
amination under oath in the manner required by the policy. This 
letter requested the assured to answer by return mail at what time 
he could meet the adjuster at Glasgow. Not receiving any reply to 
this letter, the adjuster wrote to the assured again under date of 
May 7th, requiring him to meet at Glasgow on May 17th for the 
purposes stated in the above letter. To this letter insured replied 
under date of May 16th, stating that he had just received the letter, 
and stating further that he was a resident of New York City, and 
that, as the policy was silent on the point where the books were to 
be produced, he was prepared to undergo the examination and pro- 
duce the books and papers for inspection in New York City where 
he resided. To this letter the adjuster replied at once, naming June 
7th as the time, and Glasgow as the place, of examination. In reply 
to the request that the examination take place in New York City, 
the adjuster suggested that the assured might with the same show 
of reason demand that the examination take place in Jerusalem or 
on the plains of Asia, and continued as follows: ‘“ Your policy was 
obtained at Glasgow, Missouri, on property situated at that place. 
The fire which you allege destroyed the property mentioned in the 
policy occurred there. You were there at that time; your books of 
account which we are entitled to have you produce are still there, 
and common sense, as well as the decisions of numerous courts, 
prevent the company from requiring this evidence or to present 
yourself at any other place.” The adjuster might have added 
with equal propriety that the contract was a Missouri contract, and 
since the company was bound to perform all its promises in that 
state, it necessarily followed that the assured was bound to perform 
conditions imposed upon him in that state, no other place being 
named in the contract. To this letter the assured replied, declin- 
ing to produce his books at Glasgow, or to submit to a personal 
examination there. 

When this correspondence was offered in evidence, the plaintiff 
objected to it on two grounds: Ist. That in regard to the letter of 
May 27th, the sixty days within which the loss was to be paid after 
furnishing proofs of loss had expired, and in regard to all the cor- 
respondence that the demands of the company were unreasonable. 
This objection was sustained and the correspondence was excluded. 

This ruling of the court was erroneous. The conditions provid- 
ing for inspection of books, furnishing of vouchers, and personal 
examination of the assured, is upheld by all the authorities as a 
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reasonable condition, even to the extent that its violation works an 
absolute forfeiture: Mueller vs. Insurance Co., 45 Mo., 84; Grigsby 
vs. Insurance Co., 40 Mo. App., 76; O’Brien vs. Insurance Co., 63 
N. Y., 108; Clafflin vs. Insurance Co., 110 U. S., 81; Farmers’ Ins. 
Co. vs. Mispelhorn, 50 Md., 180; 53 Md., 473. As was said in the 
case last. cited, the object of such a condition in the policy is pro- 
tection to the insurance company; as furnishing the mode and 
means whereby the ordinary proofs of loss may be scrutinized and 
their accuracy tested. The objection that the demand was not 
timely is not worthy of serious notice. The demand was made 
within a few days after the receipt by the company of the prelimi- 
nary proofs of loss, and the further delay in correspondence was 
due to the fact that the assured paid no notice whatever to the first 
demand for more than one month after it was made upon him. The 
objection that the demand was unreasonable is equally untenable. 
In the absence of any stipulation to the contrary in the policy, the 
place of location of a trading concern is the proper place for the 
examination of its books. The books and vouchers are presumed to 
be kept there, and if destroyed by the fire there are certified dup- 
licates can be sent as easily to that place as to any other. The mar- 
ket value of the goods destroyed is to be determined at the place of 
loss. , That place is a place certain, while the place of residence of 
the assured may be shifting, whereby an examination of the books, 
vouchers, and of the person of the assured at a place of residence 
other than his place of business may be wholly impracticable. 

That the rejection of the evidence was prejudicial admits of no 
doubt. That the demand for the examination of the books was 
made in good faith is apparent. The evidence discloses that the 
day before the loss the assured was anxious to c'ose out the entire 
property by sale for $12,500; that bis indebtedness exceeded $12,- 
000; the jury found that the value of the property was not exceed- 
ing $14,000, although it was insured for $20,500, The assured had 
furnished sworn proofs of loss claiming its value to have been 
$22,614.34. Under these circumstances.it must be evident that the 
defendant had not only the legal right, but on the plainest prin- 
ciples of fair dealing was entitled to prove the extent of the loss by 
‘ means conferred upon it by the terms of the policy, as well as to 
investigate fully whether the loss was the result of a mere fortuit- 
ous accident in behalf of an insolvent trader, or whether it was 
brought about by the fraud and connivance of the assured. 

While we are inclined to hold that the outstanding arbitration 
would have furnished good grounds for an application for continu- 
ance of the cause, we are not prepared to say that it was pleadable 
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either in bar or abatement of the suit. The arbitration merely de- 
termines the extent of the loss, leaving other questions open. It has 
been held recently in Clover vs. Insurance Co. (101 N. Y., 279), and 
MeNalley vs. Insurance Co. (50 N. Y. State Reporter, 680), that where 
the policy makes the loss payable in a certain number of days after 
the furnishing of proofs of loss, an institution of a suit after.the ex- 
piration of that time is not premature, even though an arbitration 
be pending. Proofs of loss in that connection would seem to imply 
the formal proofs in due form, and not their subsequent investigation 
by the company. 

On the other hand, we must hold taat the court erred in refusing 
the following instructions asked by the defendant :— 

“The court instruct the jury that if you find from the evidence 
that Abe Strouse was present at the store when the fire first origi- 
nated, and his attention was called to the fact that said store was on 
fire, and said fire could then have been extinguished by him by 
reasonable effort, and tbat he closed and locked the door and went 
away without giving any alarm, and made no attempt to extinguish 
the fire or save the goods until the fire had made such progress that 
no goods could be saved, then he was guilty of such culpable negli- 
gence as precludes a recovery in this case by the plaintiff.” 

The policy contains this clause: “The company will not be liable 
for any part of the damage resulting from negligence in protecting 
property when exposed to loss or damage. The court did instruct 
the jury fully and fairly upon the facts of the case as far as it tended 
to show a fraudulent burning by design, but on the condition of the 
policy last hereinabove recited the court gave no instruction what- 
ever. It was conceded by the evidence that a very short time prior 
to the breaking out of the fire the assured had visited the store be- 
tween four and five o’clock in the morning; that it was then quite 
dark; that he lit several matches to see the combination of the safe; 
that he left the store after doing so; and that the fire broke out 
immediately afterwards. There was also evidence tending to show 
that the fire was noted by a passerby, who called the attention of 
the assured (who had just come out of the store) to the fact, and 
asked him whether it better not be put out, to which the assured 
answered, ‘“‘ You can’t get in.” 

Neyligence of the assured is one of the risks insured against, but 
fraud is not. Regardless of the clause in the policy, the assured 
could not recover if he knew a fire had originated on the premises 
by his negligence which he could readily put out if so inclined, and 
if he failed to use any effort to put it out. The instruction, there- 
fore, states the law correctly. It is claimed by the respondent that 
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the instruction is objectionable because it is a comment upon the 
evidence. To group together a series of facts of which there is 
evidence, and tell the jury that such facts as are shown will or will 
not constitute fatal negligence, is not error. 

For the reasons hereinabove stated, the judgment is reversed and 
the cause remanded. Bond, J., concurs. Biggs, J., absent. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etce., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current informatiou, and are not 
intended as digests, nor for citation. 


AssIGNMENT TO CREDITORS. 


The Supreme Court of Michigan decided in the case of McDonald 
vs. Boiss, March 20, 1894, that when a life policy was assigned to 
one having no relationship on condition that the assignor should be 
cared for, and the assignee petitioned as a creditor for the appoint- 
ment of an administrator of the estate of assignor, an allegation in 
the petition that he was a creditor showed that the assignment was 


not absolute, and his recovery was limited to the amount of his 
claims. 


BENEVOLENT SocteTY—PLEaDING. 

In the case of Mutual Accident Association vs. Tuggle, decided 
by the Supreme Court of Illinois, November 2, 1891, the policy pro- 
vided that the beneficiary should receive the principal sum repre- 
sented by the payment of two dollars by each member, not exceed- 
ing $5,000. It was held that a declaration which failed to aver the 
number of members or to furnish such facts as would enable the 


court to determine the amount to which claimant was entitled, was 
bad on demurrer. 


BENEVOLENT Soctery—Winow as Herr. 


In the case of Lyons vs. Yerex decided by the Supreme Court of 
Michigan, on May 18,1894, the policy in a benevolent society was 
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payable to the heirs at law of the insured. It was held that where 
as under the Michigan Statute the widow is entitled to a share of 
her husband’s property as distributed, she was one of the heirs en- 
titled to share in the proceeds of the policy. 


Casuatty Insurance—PLEaDING. 

In the case of Western Refrigerator Co. vs. American Casualty 
Ins. and Security Co., of Baltimore, the U. S. Circuit Court of 
Illinois decided, on Nov. 10, 1891, that a declaration on a policy in- 
suring against all direct loss (except losses caused by fire or light- 
ning), caused by accident to boilers, elevators, etc., a declaration 
which fails to state that the loss was not caused by fire or lightning 
was bad on demurrer. 


JURISDICTION OF ForEIGN CoRPORATION. 


In the case of Rothcock vs. Dwelling House Ins. Co., decided by 
the Supreme Judicial Court of Massachusetts, May 18, 1894, a judg- 
ment had been procured in Arkansas against a Massachusetts com- 
pany that had never complied with the statute of Arkansas requiring 
a stipulation that service might be filed on the auditor, and was not 
doing business there except as certain persons solicited insurance 
for it and sent the applications to the home office. It was held that 
a service on the auditor in an action in which the company did not 
appear did not give jurisdiction, and a foreign judgment so obtained 
could not be enforced in Massachusetts. 


Lex Loci.—Svuicme.—Benevotent Society. 

In the case of Knights Templer and Masons Life Indemnity Co. 
vs. Berry et al., decided by the U. S. Circuit Court of Appeals 
Eighth Circuit, May 16, 1892, it was held that a policy which is not 
binding until its delivery is governed by the laws of the place of 
delivery where made by a resident agent to a resident. Rev. St. Mo., 
Sec. 5,982, precluding suicide as a defense unless contemplated when 
procuring the policy, applies to assessment companies. Such a com- 
pany which has failed to comply with Acts Mo., 1887, cannot claim 
that the latter acts have annulled the enactment as to suicide. An 
assessment company which as a mere matter of practice confines its 
business to members of a benevolent order, but which has not the 
lodges, benevolent, social, or literary features of benevolent societies, 
is a life-insurance company, subject to the regulations prescribed 
for such ccmpanies by the statutes of Missouri. 
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SUPREME COURT OF NEBRASKA. 


GERMAN-AMERICAN INS. CO., or New York 


vs. 


BUCKSTAFF.* 


Oral agreements of attorneys, entered into out of court, to submit matters in 
suit to arbitration, will not be enforced when objection is made thereto. 
The only competent proof to establish an agreement made vy an attorney 
in regard to the disposition of a cause is the evidence of the attorney 
himself, his written agreement signed and filed with the clerk, or an entry 
thereof upon the records of the court. 


Maxwell, C. J. The policy contains a provision for the appointment of arbi- 
trators to determine the amount of the loss. Under this provision, arbi- 
trators were appointed by each of the parties, who examined the property, 
and made a report as to the amount of the loss. The appointment was 
authorized by the policy, and did not depend for its validity on the oral 
agreement of the attorneys. In my view, therefore, the point decided is 
not applicable to the facts. 


Where there is no competent evidence of an agreement of the parties to an 
action to submit their matters of difference to arbitrators, it is error to 
submit the question of an award to the jury. 


Whether a building covered by a policy of insurance is or is not vacant and 
unoccupied is a question of fact, to be determined by the jury under 
proper instructions of the court. 


Harwoop, Ames & Ketty, for Plaintiff in E- ror. 
Cuas. O. Wuepon, for Defendant in Error. ; 
Norvat, J. 

The defendant in error, on and prior to the 21st day of October, 
1887, was the owner of the Metropolitan Hotel building, situated on 
lots 16, 17, and 18, in block 45, in the city of Lincoln, upon which 
there were in force policies of insurance against loss by fire in the 
following named companies and amounts: The German-American 
Insurance Company, $1,500 ; the Liverpool & London & Globe In- 
surance Company, $3,000 ; and the Firemen’s Fund Insurance Com- 
pany, $1,500. On the night of October 21st, a fire occurred, and 
the building covered by the policies was partially destroyed. Proofs 
of loss were duly made by the insured, and, the damages not being 
paid, the defendant in error brought suit against each of the com- 
panies. The policy in suit contained the following stipulations :— 

(1) No liability shall exist under this policy for loss or damage in or on any 
vacant or unoccupied building, unless consent for such vacancy or nonoccu- 
pancy be indorsed hereon. (2) If the risk be increased by any means without 


the consent of this company written hcreon, this policy shall be void. (3) In 
no case shall the claim be for a greater sum than the actual damage to, or 


*Decieion rendered, Oct, 24. 1893. Syllabus by the Court. 
VoL. XXTII.—41. 
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cash value of, the property at the time of the fire, nor shall the assured be en- 
titled to recover of this company any greater proportion of the loss or dam- 
age than the amount hereby insured bears to the whole sum insured on said 
property, whether such other insurance be by specitic or by general or floating 
policies, and without reference to the solvency or liability of other insurers. 

The defendant answered, setting up the above conditions of the 
policy, and alleged in substance, that at and prior to the time of the 
fire the building was vacant and unoccupied without the knowledge 
and consent of the defendant ; that, when the policy was issued, the 
building was used as a hotel, and that shortly before the loss it 
ceased to be used for that purpose, and, without the knowledge or 
consent of the company, was used for the purpose of storing furni- 
ture and articles of personal property, including bedticks containing 
straw, hay, and other combustible materials, thereby increasing the 
risk, The answer further avers that the total damage to the build- 
ing by reason of the fire did not exceed $1,500, and sets up the ex- 
istence, at the time of the fire, of a policy on this building for $1,500, 
issued by the Firemen’s Fund Insurance Company, and also a policy 
for $3,000 issued by the Liverpool & London & Globe Insurance 
Company. The plaintiff, for reply, admits the existence of the two 
policies mentioned in the answer and denies all other allegations 
contained in the answer. Subsequently, the plaintiff filed a supple- 
mental petition, alleging, in effect, that since the commencement of 
the action the matters in controversy had been, by agreement of 
parties, submitted to John Frass and James Tyler, as arbitrators, to 
ascertain and adjust the loss, who thereupon adjusted the damages, 
and made their report in writing, a copy of which is set out in the 
answer, as follows :— 

Lincoln, Neb., March 7, 1889. 

The undersigned, being appointed arbitrators to adjust the loss caused by 
fire on the veneered building on the corner of O and 8th Streets, owned by 
J. A. Buckstaff, find the following amount of damages: $2,981.50. 

JOHN FRAAS, JAMES TYLER. 

The plaintiff alleges that the defendant has not paid the amount 
of the award, nor any part thereof. The defendant answered the 
supplemental petition by a general denial. There was a trial to a 
jury, with a verdict for the plaintiff in the sum of $847.41. On the 
trial the plaintiff put in evidence the so-called “award.” The de- 
fendant objected to its being received in evidence, for the reason 
that the same is incompetent and irrelevant, which objection was 
overruled, and an exception taken. 

Counsel for plaintiff in error contend that there was no arbitration, 
and no competent evidence was introduced on the trial to establish 
an agreement to arbitrate. The only proof tending to show a sub- 
mission to arbitration was the testimony of the plaintiff, Buckstaff, 
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and that of Mr. Whedon, one of his attorneys. The testimony of 
Mr. Whedon is to the effect that during the pendency of the suit he 
entered into an oral agreement with Mr. Ames, one of the attorneys 
for the defendant, for the submission of the matters in dispute to 
arbitrators, by the terms of which each party was to select an arbi- 
trator, and the two thus chosen were to ascertain the amount of 
damages done to the building by the fire, and, if unable to agree, 
they were authorized to choose a third person to act with them; that, 
pursuant to such agreement, the cause was continued over a term 
of court ; and that John Fraas and James Tyler were selected as ar- 
bitrators, who made report as above set forth. Mr. Buckstaff’s tes- 
timony touching the matter of arbitration is as follows: “ Question. 
Now, what occurred,—what did you do in respect to adjusting this 
loss, the arbitration? Answer. Mr. Ames and I had a conversation 
with regard to that. He said he didn’t want any lawsuit. Q. State 
the facts,—what was done about submitting this to arbitration. A. 
The case was to be tried. Mr. Ames and I had a talk over the mat- 
ter, and he said he thought we could settle it without a lawsuit, 
and they would appoint a man, and I could appoint a man, and they 
could go down there and see what the damage was, and he thought 
we could fix it up without a lawsuit ; get the facts in the case,—how 
much the damage was. I selected Mr. Fraas, and Mr. Ames selected 
Mr. Tyler, an architect here. They went down there and figured on 
the loss, and reported it to Mr. Whedon and Mr. Ames.” The testi- 
mony of Mr. Whedon and the plaintiff was objected to as incompe- 
tent, immaterial, and irrelevant, and not the best evidence, and not 
the method of proof prescribed by the statute. Exception was taken 
by the defendant to the overruling of the objection. It will be ob- 
served that the alleged agreement to arbitrate was not reduced to 
writing, nor was such an agreement entered upon the records of the 
court. The question is therefore squarely presented whether the 
oral promise of the attorney of the plaintiff in error to arbitrate the 
matters in litigation could be proved by the testimony of the person 
who heard the attorney make the agreement. Section 7, c.7,Comp. 
St., provides that “an attorney or counsellor has power: I. To ex- 
cute, in the name of his client, a bond for an appeal, certiorari, writ 
of error or any other paper necessary and proper for the prosecution 
of a suit, already commenced. II. To bind his client by his agree- 
ment in respect to any proceeding within the scope of his proper 
duties and powers; but no evidence of any such agreement is re- 
ceivable, except the statement of the attorney himself, his written 
agreement signed and filed with the clerk, or an entry thereof upon 
the records of the court,” etc. The language of this section is 
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unambiguous, and its meaning is too plain to admit of more thanone 
construction. A client is only bound by the oral stipulations of his 
attorney made out of court when the same are established by the 
testimony of the attorney making the same. The purpose and object 
of the legislature in adopting the above section was to relieve the 
courts from enforcing oral agreements of attorneys entered into out 
of court, in regard to a matter pending in court, in all cases except 
where the contract is established by the evidence of the attorney of 
the client against whom it is sought to be enforced. The language 
used by the legislature is: “ No evidence of any such agreement is 
receivable except the statements of the attorney himself.” Without 
doing violence to the language employed, it cannot be construed to 
mean that an agreement made by an attorney can be established by 
the testimony of others who were present and heard it. To hold 
that it can would be contrary to the spirit, as well as the letter, of 
the statute. This court has more than once decided that verbal 
agreements entered into between attorneys out of court, relating to 
matters in litigation, will not be recognized nor enforced : Rich vs. 
Bank, 7 Neb., 201 ; Haylen vs. Railroad Co., 28 Neb., 660. The tes- 
timony referred to was incompetent to establish an agreement to 
arbitrate, and the alleged award should not have been received in 
evidence. Its admission could not have been otherwise than preju- 
dicial to the defendant on the question of the amount of damages 
that plaintiff sustained. The defendant introduced on the trial the 
proofs of loss, made, signed and sworn to by the plaintiff recently 
after the fire, in which the total loss or damage was stated to be 
$2,500, and apportioned between the different companies carrying 
the risks as follows : Firemen’s Fund, $625 ; Liverpool & London & 
Globe, $1,250 ; and German-American, $625. The defendant further 
put in evidence a letter written by Buckstaff to the company, trans- 
mitting the proof of loss, as well as his sworn statement furnished to 
an agent of the company shortly after the fire, in each of which the 
total loss was placed at $2,500. The plaintiff at the trial testified 
that the entire damage to the building was $3,500. He called other 
persons as witnesses, who estimated the total damages at $3,000. It 
is doubtless true that Mr. Buckstaff was not precluded from proving 
that his loss was greater than he had stated it to be in his letter, 
proofs of loss, and sworn statement. It was the province of the jury 
to determine from the entire testimony before them the amount of 
damages to the building. In view of the conflicting character of the 
evidence upon this issue, the introduction of the report of the arbi- 
trators, in which the damages were placed at $2,981.50, may have 
led the jury to adopt the amount stated by plaintiff's witnesses 
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rather than the sum admitted by Mr. Buckstaff to be his loss before 
suit was commenced. Where parties by agreement submit their 
matters of difference to arbitrators selected by themselves, the award 
made within the range of their appointment is binding upon the 
parties. The validity of an award rests upon an agreement to arbi- 
trate and the selection of arbitrators in pursuance of said ugree- 
ment. The validity of the alleged award introduced in evidence 
depends upon an alleged oral agreement entered into out of court 
between the attorneys of the respective parties, and such agreement, 
as we have already shown at least to our own satisfaction, has no 
binding force. 

We have not failed to observe the provisions in the policy in suit 
relating to arbitration. The policy stipulates, in effect, that, in case 
the amount of loss is not agreed to, upon the written request of 
either party the loss shall be appraised by disinterested and compe- 
tent persons, one to be selected by the company and the other by 
the assured, and, in case of their failure to agree, at the request of 
either party the two so chosen may select a third person to act with 
them, and the award of any two in writing to be conclusive as to the 
amount of damages, but that neither the appraisal nor agreement to 
arbitrate should be construed as evidence of the validity of the pol- 
icy or of the company’s liability thereon. The policy contains the 
further clause “that no suit or action against the company for the 
recovery of any claim by virtue of the policy shall be sustained in 
any court of law or chancery until after an award shall have been 
obtained, fixing the amount of such claim in the manner above pro- 
vided,” etc. With no degree of success can it be maintained that 
the above terms of the policy give validity or force to the award in 
question. No arbitrators were chosen, nor has there ever been any 
submission of the question of damages to arbitration under the con- 
ditions of the policy. This is manifest from both the pleadingsand 
evidence. The supplemental petition sets up that about the last of 
February, or the first of March, 1889, an agreement was entered into 
between the plaintiff and defendant whereby the case was continued 
over the February, 1889, term of court, and that each party should 
select one person as arbitrator, and that the person so chosen should 
ascertain, determine, and state the amount of loss sustained by reason 
of the fire ; and that in pursuance of said agreement the cause was 
continued, arbitrators were selected, and they made their award in 
writing. There is no allegation in the pleadings that the submission 
to arbitrators was by virtue of the conditions of the policy. All the 
evidence shows that the right to arbitrate depends solely upon the 
oral agreement of the attorneys heretofore mentioned. Upon the 
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subject of arbitration the court gave the following instruction, which 
the defendant excepted to at the time: “In this case, evidence 
having been admitted before you touching the alleged award made 
by the persons selected by the plaintiff's and defendant’s counsel, to 
ascertain the extent of the plaintiff's damage, you are instructed as 
a matter of law that an award made in pursuance of an agreement 
between parties touching their differences in litigation, where the 
parties have submitted their matters of difference to arbitrators of 
their own selection, and when the arbitrators act within the scope of 
their authority, becomes the act of the parties, and is decisive of 
their rights, and if you find from the evidence in this case that the . 
defendant insurance company authorized its attorneys to select 
James Tyler as an arbitrator to act on behalf of the defendant in 
appraising the damage done to the plaintiff’s building, and that said 
arbitrator proceeded to act in pursuance of such appointment and 
selection, in conjunction with the person selected by the plaintiff to 
perform a like service and duty, and made with such person a fair 
estimate of plaintiff's damage, that defendant will be estopped 
thereby from disputing the correctness of such award, or the author- 
ity of such arbitrators to make and return the same ; and that said 
award, when regularly made and returned, will be binding upon the 
parties to this action touching all matters embraced therein.” There 
being no competent evidence that the defendant agreed to submit 
the matters im litigation to arbitration, that question should not have 
been submitted to the jury to pass upon. In view of the evidence 
before the jury, no verdict other than the one returned could have 
been found without disregarding this instruction. 

Complaint is made of the giving of the third paragraph of the 
court’s charge to the jury, which reads as follows : ‘‘(3) If you find 
from the evidence that plaintiff did not abandon the property cov- 
ered by said policy of insurance, and that the same was not vacant 
at the time of said fire, your verdict will be in favor of plaintiff for 
such damage as you may find from the evidence he is entitled to 
recover.” The defendant submitted a request to charge, which em- 
braced the converse of the proposition stated in the foregoing, which 
request was refused. It is contended that the third instruction is 
faulty, in that it omitted to define the meaning of the term “ vacant 
and unoccupied,” as used in the policy. The interpretation of the 
provisions of a policy of insurance, like those of other contracts, is 
for the court, and not for the jury. So it was a question of law for 
the court to determine what was meant by the above term “ vacant 
and unoccupied” in the policy in suit; and whether or not the build- 
ing was vacant and unoccupied was a question of fact for the jury to 
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pass upon under proper instructions of the court. If the instruction 
objected to was the only one given by the court upon that subject, 
then its giving would be reversible error. The fourth instruction is 
as follows: “(4) You are instructed that the policy of insurance 
provides that, if the premises insured become unoccupied without 
the assent of the defendant company indorsed thereon, then the 
policy should become void ; and if you believe from the evidence 
that, at the time of the fire, the premises were wholly unoccupied 
without the assent of the defendant, the policy had become invalid, 
and vou should find for the defendant. In determining under the 
evidence whether the premises became unoccupied before the fire, 
and were vacant at the time of the fire, you are instructed, as a mat- 
ter of law, that when the property insured is a hotel, the occupancy 
required under such a policy as this is such occupancy as ordinarily 
attends a hotel. The word ‘unoccupied’ is to be construed in its 
ordinary and popular sense, and if you believe from the evidence 
that after the making of the policy the insured or his tenant had 
moved from the building in controversy, and entirely ceased to oc- 
cupy the same at the time of the fire, then the policy became void. 
However, if you believe from the evidence that such vacancy was 
temporary only, and was occasioned by the fact that plaintiff's tenant 
was at the time of the fire, or a short time before, moving from said 
plaintiff's building, and had not removed all his goods and furniture 
when the fire occurred, such removal would not render the premises 
vacant and unoccupied, within the meaning of the policy of insur- 
ance, and your verdict in such case should be in favor of the plain- 
tiff.” | We are of the opinion that the third and fourth instructions, 
construed together, as they should be, fairly submitted to the jury 
the question whether the plaintiff had violated the terms of the 
policy. 

As there must be a new trial, it will not be necessary-to discuss 
the evidence, or to pass upon its sufficiency to sustain the verdict. 
The judgment is reversed, and the cause remanded. The other 
judges concur. 





Supreme Court of Nebraska. 


SUPREME COURT OF NEBRASKA. 


LIVERPOOL & LONDON & GLOBE INS. CO. 


v8. 
BUCKSTAFYF.* 


A cause tried without a jury will not be reversed for the admission of incom- 
petent testimony. 


A policy of insurance provided that it should be void if the premises became 
vacant or unoccupied without the written consent of the company should 
be endorsed. The tenant occupying the insured building partially moved 
out the day before the fire, leaving in the building a portion of his furni- 
ture. Held, that the premises were not vacant or unoccupied within the 
meaning of the policy. 


Harwoop, Ames & Ketty, for Plaintiff in Error. 

Cuas. O. Wuepon, for Defendant in Error. 

Norvat, J. 

This is an action upon a fire-insurance policy issued by the plain- 
tiff in error upon the same building covered by the policy sued on 
in the case of German American Insurance Co. vs. Buckstaff, 23 
Ins. L. J., 641 (decided herewith). The stipulations in the policies 
are substantially alike, and the issues presented by the pleadings in 
the two cases arethe same. By agreement of parties this cause was 
submitted to the trial court on the evidence taken in that suit. 
There was judgment for plaintiff in the sum of $1,694.82. 

What is said in the opinion in the case above referred to, bearing 
upon the charge of the court, does not apply to the case before us, 
nor will a cause tried to the court be reversed for the admission of 
incompetent testimony: Enyeart vs. Davis, 17 Neb., 228; Willard 
vs. Foster, 24 Neb., 213. It is claimed that the building was vacant 
and unoccupied without the consent of the company. The proof 
shows that when the policy was written, and from thence until about 
the time of the loss, the building was occupied and used as a hotel 
by one William Splain, a tenant of the plaintiff. The hotel was 
closed to the public on October 20th, and the tenant moved out on 
that day or the following, and the building thereby became unoccu- 
pied, except a portion of the furniture and other personal property 
remained therein at the time of the fire, which occurred on the night 
of October 21st. As to just what amount of property was in the 
building when it burned, the evidence is conflicting. That intro- 
duced by the plaintiff tends to prove that a considerable portion yet 

* Decision rendered, Oct. 24, 18938. Syllabus by the Court. 
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remained, while there is other evidence which goes to show that all 
the personal effects belonging to the tenant were removed except a 
table, some broken bedsteads, a few dishes, and a lot of broken 
crockery. There was also evidence to the effect that the tenant had 
paid up his rent to November Ist, while there is to be found other 
testimony contradicting this, and tending to show that Mr. Splain 
was in default in the payment of rent, and that a few days before 
the loss he was notified by the plaintiff to quit the premises. The 
plaintiff had not taken possession of the building, nor had he received 
the keys therefor from the tenant. Of course, it was competent for 
the trial court to pass upon the conflicting evidence, and determine 
what should be believed and what rejected. The finding being in 
favor of the plaintiff, we must regard as established every fact which 
the testimony in his favor tends to prove. 

Is the company relieved from liability for the loss by reason of the 
condition in the policy declaring the policy void if the insured prem- 
ises, during the term of the insurance, should become vacant or unoc- 
cupied, without notice to and consent of the company in writing? In 
Insurance Co. vs. McLimans (28 Neb., 846), it was held that a tem- 
porary vacancy of a building will not defeat a recovery upon a policy; 
and there can be no doubt, both upon reasonand authority, that such 
isthe rule. Some of the authorities hold that the vacation of a build- 
ing during the time necessary for the changing of tenant of the as- 
sured will be fatal under the ordinary terms and conditions in a fire- 
insurance policy. But we are unwilling to go that far. It seems to 
the writer that such a tempurary vacancy was a contingency con- 
templated by the parties, and against which the provision was not 
intended to apply. Many recent authorities so hold : In Hotchkiss 
vs. Insurance Co. (76 Wis., 269), Lyon, J., in construing the term 
* vacant or unoccupied ” in an insurance policy, observes : “ Under 
certain circumstances, premises may be vacant or unoccupied, where, 
under other circumstances, premises in like situation may not be so, 
within the meaning of that term in insurance policies. Thus, if one 
insures his dwelling house, described in the policy as occupied by 
himself as his residence, and moves out of it, leaving no person in 
the occupation thereof, it thereby becomes vacant or unoccupied ; 
but if he insures it as a tenement house, or as occupied by a tenaut, 
it may fairly be presumed, nothing appearing to the contrary, that 
the parties to the contract of insurance contemplated that the tenant 
was liable to leave the premises, and that more or less time might 
elapse before the owner could procure another tenant to occupy 
them, and hence that the parties did not understand that the house 
should be considered vacant, and the policy forfeited or suspended, 
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according to its terms, immediately upon the tenant’s leaving it’ 
This distinction is made in some of the cases,—in Lockwood vs. As- 
surance Co., 47 Conn., 561 ; Whitney vs. Insurance Co., 9 Hun., 39 ; 
1 Wood Ins., § 91, pp. 208-210, and cases cited.” The following sus- 
tain the above doctrine : Insurance Co. vs. Race (Ill. Sup.) ; Insur- 
ance Co. vs. Wood, 47 Kan., 521; Doud vs. Insurance Co. (Pa. Sup.); 
Roe vs. Insurance Co. (Pa. Sup.) ; Insurance Co. vs. Clarey, 28 Ill. 
App. 195 ; City Planing & Shingle Mill Co. vs. Merchants, Manu- 
facturers & Citizens’ Mut. Fire Ins. Co. (Mich.) We are satisfied 
that the trial court was justified in finding that the premises were 
not “ vacant and unoccupied,” within the meaning of that term in 
the policy. The judgment is affirmed. The other judges concur. 


SUPREME COURT OF NEBRASKA. 


FIREMEN’S FUND INS. CO., oF CALIFORNIA 


v8. 
BUCKSTAFF.* 


An insurance policy contained a condition that no action thereon should be 
maintained unless brought within six months after the occurrence of the 
tire, and by another clause it was stipulated that the loss should not be- 
come payable until sixty days after the proofs of loss are received by the 
company. Held, that a suit upon the policy may be brought within six 
months from the expiration of the sixty days. 

Held, That the evidence is sufficient to sustain the judgment. 


Harwoop, Ames & Ketty, for Plaintiff in Error. 

Cuas. O. Wuepon, for Defendant in Error. 

Norvat, J. 

This record presents one question not raised nor considered in 
the cases of German-American Ins. Co. vs. Buckstaff, p. 641, and 
Liverpool & London & Globe Ins. Co. vs. Buckstaff, p. 648, and that 
is, whether the action is barred by the terms of the policy. One of 
the stipulations in the policy is as follows. 

It is furthermore hereby expressly provided and mutually agreed that no 
suit or action against this company for the recovery of any claim by virtue of 
this policy shall be sustained in any court of law or chancery * * * un- 
less such suit or action shall be commenced within six months after the 
occurrence of the fire by reason of which the claim for loss or damage is 
made; and, should any suit or action be commenced against this company 


NT 


* Decision rendered, Oct. 24, 1893. Syllabus by the Court. 
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after the expiration of the aforesaid six months, lapse of time shall be taken 
and deemed as conclusive evidence against the validity of such claim, any 
statute of limitations to the contrary notwithstanding. 

The policy also provides that the loss is not payable until sixty 
days after the proofs of loss have been received by the company at 
its office in Chicago, Ill. It appears that such proofs were furnished 
November 3, 1887, that the fire occurred on the 21st day of October 
of the same year, and this action was begun on the 4th day of May, 
1888. When did the period of limitation commence to run? The 
identical question was before the court in Insurance Co. vs. Fairbank 
(32 Neb., 750). It was there held that the limitation commenced to 
run from the time the loss is due and payable. Following that case, 
and the numerous authorities cited in the opinion, we must hold 
that the plaintiff's cause of action did not accrue until the expiration 
of sixty days after the proofs of loss were received by the company, 
and, the action having been instituted within six months after the 
expiration of the sixty days, the suit was not barred. This case was 
decided in the district court upon the evidence adduced on the trial 
of German-American Ins. Co. vs. This Defendant in Error, and upon 
which the decision was based in the Liverpool & London & Globe 
Ins. Co. Case. For the reasons stated in the opinion filed herewith 
in the latter case, the same judgment will be entered in this. 

Judgment affirmed. The other judges concur. 


SUPREME COURT OF NEBRASKA. 


HANOVER FIRE INS. CO. 
vs. 
GUSTIN.* 


The statement in an application for the issuance of a policy of insurance on @ 
planing mill that ‘‘a watchman is kept on the premises during the night, 
and at all other times when the works are not in operation or the work- 
men present,” should receive a reasonable construction, and therefore the 
mere temporary absence of such watchman within the time contemplated 
did not necessarily relieve the insurer from liability for loss caused by a 
fire which originated during such absence. 

Where the insured was orally examined as to the loss by an agent of the in- 
surer, whose duty it was to look after and adjust its losses, and such ex 
amination was by such agent reduced to writing, and by the assured sub- 
scribed and sworn to, in the belief that such statement was a satisfactory 
compliance with the requirement of proof of loss, the question whether or 
not the acts or language of such agent induced such belief, and excused 


* Decision rendered, June 5, 1894. Syllabus by the Court. 
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the making of other proof with technical precision, was properly left to 
the jury for determination. 


The provisions of chapter 48 of the Session Laws of 1889, empower the courts 
of this state, upon rendering judgment against an insurance company on 
any policy of insurance on real property, to allow plaintiff a reasonable 
sum as an attorney’s fee, to be taxed as part of the costs of the case in 
which judgment is rendered. 


Tuos. D. Crane and Barriert, Crane & Barprice, for Plaintiff in 
Error. 

Carxins & Pratt, for Defendant in Error. 

Ryay, C. 

Witb the final submission of this case there was submitted a 
motion of the defendant in error to strike out of the supplemental 
transcript the affidavits of Thomas B. Crane and H. M. St. Clair, for 
the reason that they are no part of the record. This motion must 
be sustained, for the affidavits appear to have been attached to a 
motion to vacate an order allowing attorney’s fees to Messrs. Calkins 
& Pratt. Whether they were used on the hearing of this motion is 
left entirely to conjecture, for neither their purpose nor their use 
was ever shown by the bill of exceptions. They were therefore 
improperly made a part of the record. 

The defendant in error sued the plaintiff in error in the District 
Court of Buffalo County on a policy of insurance on planing-mill 
property in Kearney. There were $200 on engine, boiler, and tools, 
and $800 on planing mill and machinery. There were six policies 
of $1,000 each on the planing-mill property, exclusive of that upon 
which this suit was brought. It is apparently conceded that these 
other policies were settled satisfactorily. These settlements were 
more advantageous to the insurance companies concerned than the 
rate fixed by the jury as that upon which plaintiff in error must 
settle. This fact is referred to in argument, but it can have no 
bearing in favor of the plaintiff in error, for settlements are often, 
perhaps usually, made in consideration of concessions. The evi- 
dence justified a verdict in the sum of $775, and, as the plaintiff 
elected that the sum for which it was liable should be fixed in that 
way, it must accept this estimate as final. It would subserve no 
useful purpose to consider in detail the several errors alleged as to 
the introduction of testimony, either as respects its admission or 
rejection. In each ruling the action of the court was correct; in- 
deed, no argument is made in the brief of plaintiff in error calling 
in question the correctness of any of these rulings. The instruc- 
tions were given as follows: “(1) The burden of the proof is upon 
the plaintiff. Before he can recover, he must establish his case by 
a preponderance of the evidence. (2) If you find for the plaintiff, 
you should allow him only the actual damages sustained, if any, and 
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no more; you can allow nothing by way of punishing the insurance 
company for failing to pay the loss sustained, if there was a loss. 
(3) If you find that the plaintiff sustained a loss by fire, and that 
the defendant is liable to pay a part of the same by reason of the in- 
surance policy which was issued, you will be careful to assess against 
the defendant company its pro rata share of the actual loss sus- 
tained, not exceeding the limit of liability mentioned in the policy. 
(4) If you find from the evidence that the defendant’s agent, shortly 
after the fire, made out and requested the plaintiff to sign a paper 
which he called a proof of loss, or which he induced the plaintiff to 
believe was a proof of loss, it will be considered that the defendant 
had knowledge of the loss, and no other or greater proof will be 
required, although the paper was not such a proof of loss as the 
policy contemplated.” The plaintiff in error asked no instructions, 
but contents itself with criticising in argument those given in the 
following very general language: “(5) The instructions given by 
the court on its own motion not only do not fairly present the issues, 
but are, in effect, strongly argumentative in favor of Gustin, and 
assumptive of his right to recover; (6) the instructions given by 
the court numbered two, three, and four are, whether read 
severally or together, very prejudicial to the company.” These 
propositions present no question with sufficient tangibility to require 
consideration. 

The trial was begun with no defense pleaded of special impor- 
tance, in view of the evidence afterwards adduced, except the fail- 
ure to make proof of loss as provided by the terms of the policy 
sued on. This defense was presente. by the answer in the follow- 
ing language: “(3) The defendant, further answering, said peti- 
tion states and alleges that in and by said policy of insurance it was 
specially provided that in case of loss or damage under said policy 
the assured should give immediate notice thereof to the general 
agent of said company in the city of New York, and, as soon thereafter 
as possible, furnish proof of loss containing a particular account of said 
loss or damage, signed and sworn to by said assured and by the assured 
only (except in case of death, and then by the legal representatives), 
stating when and how the fire originated, the exact nature and title 
of the assured and of all others in the property, the cash value of 
each item thereof, and the amount of loss thereon, and setting forth 
a copy of the written part of the policy. And the defendant further 
alleges that, after said alleged loss, no notice was given Vy said 
assured to the general agent of said defendant as required by the 
terms of said policy, and that no proofs of loss containing a particu- 
lar account of said loss or damage was furnished, as provided by 
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the terms of said policy, and no proofs of any nature of said alleged 
loss, if any loss there was, was furnished to said company defendant 
as required by the terms of said policy.” There was no immediate 
notice given to the plaintiff in error in the former manner required 
by the provisions of the aforesaid policy. The loss was on February 
17, 1890. C. E. Babcock was examined as a witness in behalf of 
the insurance company, and testified that he was its special agent 
for the state of Nebraska; that his agent advised him of the loss by 
fire of the planing mill; that he went to Kearney, and saw Mr. 
Gustin on February 20, 1890; that witness said to Mr. Gustin that 
the policy said that witness was to examine Mr. Gustin about the 
fire, its origin, how he came by the property, where Mr. Gustin 
was during the fire, and other matters connected with the run- 
ning of the mill; that Mr. Gustin told witness step by step,— 
in fact, told witness all about it; that witness wrote it out as 
it was told witness, and read it over to Mr. Gustin carefully, 
and that Mr. Gustin signed it and swore to it before a notary pub- 
lic by the name of Brown. Mr. Gustin’s evidence was that Mr. 
Babcock called this paper a proof of loss. This Mr. Babcock denied. 
Frank Brown, the notary public before whom the statement was 
sworn to, testified that Mr. Gustin asked him to swear him to the 
paper, designating it as a proof of loss, and this was done in the 
presence of Mr. Babcock. The evidence of Norris Brown, brother 
and business partner of Frank Brown, was to the same effect. So, 
also, was that of Mr. Gustin. This was denied by Mr. Babcock. 
This affidavit of A. J. Gustin was, in substance, that he purchased 
the property of Thomas A. King on September 20, 1889, the con- 
sideration being $5,500, and a farm in Holt County of 160 acres; 
that he paid the unearned premium on $6,000 on the mill building, 
boiler, engine, tools, and mill machinery pending on the mill, which 
premium amounted to $245. There were further details concerning 
the conditions and consideration upon which he acquired the prop- 
erty. Relative to the fire, he said that it occurred oa February 17, 
1890, about 6 o’clock pv. m.; that he had left the premises a short 
time before the fire with his watchman, E. J. Thorpe, who went 
after a lock for an outside building, and who said he was going to 
supper before he returned; that the duties of the watchman were 
to watch and care for the safety of the premises, and do a general 
cleaning up and sweeping; that his time was from 5:30 p. m. to 
7:30 a. u. next morning. Mr. Gustin in his affidavit further said 
that, when he and the watchman left the premises, there was no fire 
about them, except under the boilers and in the stove in the office; 
that the fire was supposed to have originated in the carpenter shop 
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adjoining and communicating with the mill, said shop being used at 
the time as a storeroom for molding, sash, doors, and blinds, or, he 
said, the fire might have originated on the outside and south side 
of the mill, as one of the men had hauled manure and piled it 
around the bottom of the building to keep out the cold, and a 
cigar or something of that kind might have been the cause of the 
fire; that there was about $1,500 worth of stock in the mill at the 
time of the fire, consisting of all the various forms that lumber enter 
into in such an establishment for the trade, and nails and screws; 
that other parties had stock in the mill as follows: Gilcrist & Co., 
somewhere from 3,000 to 5,000 feet yellow pine lumber; that the mill 
on the date of the fire was operated from 9 o’clock a.m. to 6 o’clock 
p.M.; that no one was interested with the affiant in the ownership of 
the mill property except his brother-in-law, Mr. Gilcrist, and he was 
only entitled to one-half of the profits for six months from the time 
Mr. Gustin took the miil; that his pay roll amounted to from $75 to 
$200 per week, owing to volume of business; that he could not say 
that the operation of the mill was profitable on account, as he sup- 
posed, of the winter season coming on. Technically this may not 
have fulfilled all formal requirements of the policy as to proof of 
loss, and yet it so nearly does so that Mr. Gustin might readily be 
credited when he stated that such he supposed the affidavit 
amounted to and was intended for. It appears from the testimony 
of Mr. Babcock himself that Mr. Gustin willingly submitted to the 
oral examination, and, if there was auy fact which Mr. Babcock 
desired explained, there seems to have been no room for question 
that Mr. Gustin would have complied with a request for explana- 
tion. It is clear from the evidence that Mr. Babcock’s special busi- 
ness at Kearney was to ascertain whether or not the claim of Mr. 
Gustin should be paid, and that, if he had so decided, there would 
have been no occasion for this litigation. Under such circum- 
stances, it is not to be wondered at that Mr. Gustin supposed that 
he had fully complied with all requirements as to proof of loss, and, 
if this conclusion was superinduced by the language or conduct of 
Mr. Babcock, the proof made by the affidavit of Mr. Gustin should 
be held good as against the company of which Mr. Babcock was the 
agent and representative. 

During the progress of the trial, the following amendment was, 
by leave of court, made to the answer of the insurance company: 
“And the defendant further alleges that the fire alleged to have 
occurred in the petition of the plaintiff occurred through the fault 
and negligence of the plaintiff as follows: That said policy of 
insurance and the application of the insured, which was made a 
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part of said policy sued upon, and the warranty upon the part of 
the assured, expressly provided that a watchman was to be kept on 
the premises insured during the night, and at all other times when 
the works are not in operation or when the workmen are not pres- 
ent. And the defendant alleges that, at the time said fire occurred, 
the watchman provided as aforesaid to be kept on said premises 
during the night, and at all other times when the works were not in 
operation, was by the plaintiff requested and allowed to be away 
and absent from said premises after said works had ceased opera- 
tion for the day; and the defendant alleges that, at the time said 
fire occurred, said watchman was away from said premises by the 
act, procurement, and assent of the plaintiff, and that it was during 
said absence of said watchman that said fire originated and started 
which caused the damages to said property by fire, and for which 
this suit is brought.” The questions and answers which, it is 
pleaded, amounted to an express warranty that a watchman was to 
be kept on the premises, etc., were in the following language:— 

(21) Watchman. Is one kept on the premises during the night, and at all 
other times when the works are not in operation, or when the workmen are 
not present? A. Yes. Q. Is any other duty required of the watchman than 
watching for the safety of the premises? A. Yes. Cleaning the floors and 
premises. 

The evidence shows that the fire occurred about half past 7 o’clock, 
and that the watchman, with Mr. Gustin, left the premises about 
6:15 o’clock. Before their departure, however, the watchman had 
inspected the different parts of the mill, and found everything 
apparently safe from fire He locked up the building, and went to 
the business part of the city of Kearney to buy a padlock, with 
which to secure a door of an outside building. While he was gone, 
he went to the depot of the B. & M. Railroad Company, and pur- 
chased a ticket for a lady friend of his, and, in the interval between 
his leaving the planing mill and returning thereto, he ate his supper. 
While on his way to the planing mill to resume his duties of watch- 
man, the alarm of fire was sounded. It is insisted that the absence 
of the watchman for the purposes named, with the assent of Mr. 
Gustin, necessarily avoided the policy. To this doctrine we cannot 
assent. Even giving the statements of the application “that a 
watchman is kept on the premises during the night, and at all other 
times when the works are not in operation,” the effect of a war- 
ranty,—a claim not necessary now to be settled,—the language 
should receive a reasonable construction. We are aware that on 
this proposition there is not accord of authorities,—possibly, in 
number they are adverse to this view; yet it is believed that the 
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language of Judge Shaw in Crocker vs. Insurance Co. (8 Cush., 79), 
is reasonable and just. He said: “The stipulation, ‘a watchman 
kept on the premises,’ inserted as it is in the body of the policy im- 
mediately after the description of the property insured, is in the 
nature of a warranty, and must be substantially complied with by 
the assured; but the terms are not explicit as to the time and man- 
ner of keeping a watch,—it does not stipulate for a constant watch. 
It therefore requires construction as matter of law to determine 
what is meant in this policy by keeping a watch. It relates to a fac- 
tory,—to its safety against fire,—and this depends upon the habit 
or practice in this respect, and upon the fact whether that usage 
had been followed. When there is an express stipulation that a 
thing shall be done, but the contract is silent as to the time and 
manner, the law holds that it must be reasonable in this respect, 
having regard to the object and purposes of the stipulation,—in 
this case to the safety of the building. If it is done in the manner 
in which men of ordir.ry care and skill in similar departments 
manage their own affairs of like kind, this is one strong ground to 
hold it reasonable, and to warrant the admission of evidence of 
usage.” The same principle, requiring a reasonable construction of 
the language used, is recognized «nd enfore :d in Sheldon vs. Insur- 
ance Co., 22 Conn., 235; Frisbie vs. Insurance Co., 27 Pa. St., 325; 
Houghton vs. Insurance Co., 8 Mete. (Mass.), 114; Percival vs. In- 
surance Co., 33 Me., 242; Stout vs. Insurance Co., 12 Iowa,371. These 
views have quite directly received the sanction of this court in In- 
surance Co. vs. McLimans, 28 Neb., 846. The first paragraph of 
the syllabus in that case is as fullows: ‘ A mere temporary absence 
of the occupant of a building therefrom will not render void a policy 
of insurance which contains a provision that the policy shall become 
void in case the building becomes vacant.” Discussing this propo- 
sition, Maxwell, J., for this court, said: “The first instruction 
above set forth submitted to the jury the question whether or not 
the premises were vacant within the meaning of the policy when the 
fire occurred. It certainly was very favorable to the company. A 
party by effecting insurance upon his dwelling does not thereby 
impliedly agree that he will remain on guard to watch for the pos- 
sible outbreak of a tire. He insures his property as a protection 
against possible loss. If he is indebted, his duty to his creditors 
requires this, and, if he is not in debt, his duty to his family re- 
quires him to procure the insurance. He is not to become a pris- 
oner on the property, however, nor to be charged with laches when, 
in the pursuit of his business, health, cr pleasure, he temporarily 
leaves the property, which still remains his home. The necessity of 
VOL. XXIII.—42, 
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most persons for temporary absence on business or family con- 
venience is known to every one, and must have been in the contem- 
plation of the insurer when the policy was issued. A policy of in- 
surance is to be so construed, if possible, as to carry into effect the 
purposes for which the premium was paid and it was issued. If it 
does not in fact insure the property covered by it, and since de- 
stroyed by fire, then the savings of a lifetime may be lost. Because 
of a technical defect which did not affect the risk, the company is 
enabled to evade its duty. Forfeitures are odious in law and should 
never be enforced unless the court is compelled to do so: Dicken- 
son vs. State, 20 Neb., 81; Estabrook vs. Hughes, 8 Neb., 496; Hib- 
beler vs. Cutheart, 12 Neb., 531. The business of an insurance 
company is to indemnify those of its patrons who have paid the 
amount demanded for the risk and sustained loss. Where the loss 
has not happened from the fault of the insured, why should the in- 
surer be permitted to retain the premium and refuse to perform its 
contract? Or upon what principle of justice are courts required to 
search for technical objections to relieve it from liability, and 
thereby defraud its patrons? A substantial compliance with the 
contract is all that is required. A mere temporary absence, which 
at most is all that is shown in this case, would not affect the risk: 
Stupetski vs. Insurance Co., 43 Mich., 373; Cummins vs. Insurance 
Co., 67 N. Y., 260; Herman vs. Insurance Co., 81 N. Y., 184; Insur- 
ance Co. vs. Tucker, 92 Ill., 64; Dennison vs. Insurance Co., 52 
Towa, 457.” The proofs in this case justified the application of the 
principles just quoted. The mere temporary absence of the watch- 
man, accordingly, is held insufficient per se to relieve the insurance 
company of liability. 

There remaivs but one other question, and that is as to the taxa- 
tion in favor of the defendant in error of an attorney’s fee of $200. 
This fee was taxed under the authority of chapter 48 of tue Session 
Laws of 1889, of which section 1 provided that, in case of total loss 
of the insured property, the amount of the insurance written in the 
policy shall be taken to be its true value, and that the measure of 
damage sustained by the party whose property was insured should 
be fixed accordingly. Section 2 made applicable the provisions of 
said act to all policies written or renewed before the date when said 
act went into effect, and provided that the contracts made by such 
policies and renewals should be considered to be contracts made 
under the laws of the state of Nebraska. Section 3 is as follows:— 

The court upon rendering judgment against any insurance company upon 
any such policy of insurance shall allow the plaintiff a reasonable sum as 
attorney fees to be taxed as a part of the costs, 





1894. | Michigan Mutual Infe Ins. Co. vs. Leon. 659 


It is argued that the words “upon any such policy,” etc., are re- 
strictive, and that the power to tax costs does not extend further 
than in cases where a total loss has been suffered. The first section 
of the act prescribes what the amount of the damage shall be 
deemed to be in cases where the loss is total, and its provisions are 
applicable to any policy of insurance afterwards written to insure 
any real property in this state. This prospectively applied to all 
policies which should be written after the act became operative. 
Section 2 made the provisions of section 1 applicable to policies of 
insurance made or renewed prior to the time of said act taking 
effect. By these two sections all policies in this state upon real 
property were covered,—in the first section, such as should be made 
after the act took effect; in the second section, such as should have 
been previously made or renewed,—and the language of section 3 
must therefore be held to include all policies made in Nebraska 
with reference to real property. It is contended, however, that the 
fee was improperly allowed in this case on account of certain facts 
probably presented by affidavits in the trial court. As the affidavits 
upon which, presumably, the motion to vacate this allowance of fees 
was presented, have been striken from the record in this court, we 
are without means of determining, as a question of fact, what force 
this showing should have received. Under such circumstances, the 
taxation made in the trial court must be presumed to have been 
correct; at least, we cannot, as asked by plaintiff in error, presume 
the contrary. The judgment of the district court is affirmed. 


SUPREME COURT OF INDIANA. 


MICHIGAN MUTUAL LIFE INS. CO. 
vs. 


LEON.* 


The application was filled out by the general state agent, who had no power to 
contract. The question whether the applicant had ever been rejected was 
answered yes by the applicant, but written no by the agent. A copy of 
the application was attached to the policy. 

Held, That the applicant was not bound to search the application to ascertain 
’ correctness with regard to past transactions which he might suppose 
closed. 


Held, That the company was responsible for the false answer made by its 
agent. 


* Decision rendered, May 29, 1894. 
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Correy, J. 

This was an action by the appellant, a foreign insurance company, 
commenced in the Delaware Circuit Court, against the appellee and 
her husband, Leonidas Leon, to cancel a policy of insurance issued 
upon the life of the latter, and payable to the former. The com- 
plaint alleges, among other things, as a ground for cancellation, that 
the policy was procured by means of false and fraudulent answers 
to questions contained in the application for the policy, upon which 
false answers the appellant relied at the time it issued the policy, 
among which questions and answers were the following :— 

Has any application for insurance upon your life ever been made to any 
company upon which a policy has not been granted? No. Has any unfavor 
able opinion upon the insurableness of your life ever been given by a phys- 
ician? No. 

It is alleged in the complaint that the answers to these questions 
were false. During the pendency of the suit, Leonidas Leon died, 
whereupon the appellee, to whom the policy is payable, after notice 
and proof of such death, and the refusal of the appellant to pay, 
filed a cross complaint, based upon such policy, seeking to recover 
the amount secured thereby. Issues were formed upon the com- 
plaint and cross complaint, which were tried by the court without 
the intervention of a jury, resulting in a special finding of the facts 
in the case, with conclusions of law thereon, upon which the court 
rendered judgment in favor of the appellee, on her cross complaint, 
for the full amount of the policy, and against the appellant for costs 
on the original complaint. 

The merits of the controversy turn upon the questions and an- 
swers above set out. As the special finding of the facts is full, and 
will enable us to determine the controversy upon its merits, it is un- 
necessary that we should further notice the pleacings in the case, 
except to remark that such finding is, in our opinion, within the issues 
thereby tendered. So much of the special finding as relates to these 
questions and answers is, substantially, as follows : On the 21st day 
of February, 1889, the plaintiff, the Michigan Mutual Life Insurance 
Company, was then and is now a corporation, organized under the 
laws of the state of Michigan, with its principal office in the city of 
Detroit, in said state, and was then and is now doing a general life- 
insurance business ; and that, on said day, said corporation was en- 
gaged in doing a general life-insurance business in the state of In- 
diana ; and that one Jacob Frankel was then, and ever since has 
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been, and is now, the general agent of said corporation, for the state 
of Indiana (except in the counties of Jay and Huntington, in said 
state), with full power to solicit applications for insurance for said 
company upon blanks furnished by it, and to deliver all policies is- 
sued by said company in said state, except in the counties aforesaid, 
and to collect premiums thereon ; but that said Frankel had no 
power to issue policies of insurance in said company, or to deter- 
mine whether policies should or should not be issued upon such ap- 
plication. That said Frankel had and has no superior officer or 
agent over him in said state. That policies of insurance were issued 
by the executive officers of said company at its home office in the 
city of Detroit, upon the approval of such application by the medi- 
cal director of such company. That on said 21st day of February, 
1889, said Frankel, as such agent, was introduced to, and made the 
acquaintance of, one Leonidas Leon at his place of business in the 
city of Muncie, Ind. That said Frankel thereupon informed said 
Leon that he was the state agent for the Michigan Mutual Life In- 
surance Co., and stated that he desired the said Leon to make ap- 
plication for insurance on his life in said company. That said Leon, 
and others then present, thereupon informed the said Frankel that 
it would be useless for the said Leon to make such application, for 
the reason then given that he, the said Leon, had been refused in- 
surance on his life, and rejected, by the Connecticut Mutual Life 
Insurance Co. about two years before that time. That, after re- 
ceiving such information, the said Frankel stated to the said Leon 
that said refusal and rejection made no difference, because two years 
had elapsed since then. That said Leon then informed and stated to 
said Frankel that, if such rejection by said Connecticut Mutual Life In- 
surance Co. made no difference, he was willing to apply for insurance 
upon his life in the company represented by said Frankel. That 
said Frankel, as such agent, then produced to said Leon a blank 
application for insurance in said Michigan Mutual Life Insurance 
Co., and read over to said Leon, separately, each question contained 
in said blank application. That, among other questions propounded 
by said Frankel to said Leon, was the following: “Has any appli- 
cation for insurance upon your life ever been made to any company, 
upon which a policy has not been granted?” And to said question 
the said Leon made answer : “ Yes ; I made application in the Con- 
necticut Mutual Life Insurance Co. about two years ago, and was 
rejected.” That said Frankel, with full knowledge of the answer 
made by said Leonidas Leon, did not write the said answer as made 
by Leon, but, instead thereof, wrote on said application blank the 
word “No” as the answer thereto. That said Frankel also 
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propounded to said Leon the following question: “ Has any unfavor- 
able opinion upon the insurableness of your life ever been given by 
a physician?” To which said question said Leon then and there made 
answer, “Yes.” That said Frankel, with full knowledge of said answer 
to said question, as made by the said Leon, wrote as the answer 
thereto the word “No” on said application blank. That all the 
answers to all the other questions contained in said application blank 
were truthfully and correctly written thereon by said Frankel. That 
all the answers written on said application blank were written by 
said Frankel, while acting as the agent of the plaintiff, as aforesaid. 
That said application was written at the business house and upon 
the writing desk occupied therein by said Leon, and in the immediate 
presence and within from four to five feet of said Leon. That im- 
mediately after all of the questions on said application blank had 
been propounded to said Leon, and the answers thereto written on 
said application blank by said Frankel, the said Leon signed his own 
name and the name of his wife, Nettie Leon, thereto. That the said 
Leon did not read said application, or the answers to any of the 
questions as written thereon, and did not hear the same read by any 
other person, and had no actual knowledge that any answer or- 
answers had been incorrectly or untruthfully written to any question 
or questions in said application; nor did he read or have read to him 
said application, or any part thereof, before signing his name thereto. 
That said Leon was then an intelligent and capable business man of 
the age of twenty-seven years, and could and might have read said 
application, and answers contained therein, had he so desired. That, 
subsequent to the signing of said application, said Leon was examined 
by Dr. G. W. H. Kemper, the local medical examiner of said Michigan 
Mutual Life Insurance Co. in the city of Muncie. That said medi- 
cal examiner made a certificate of his s#id examination of said Leon 
upon the reverse side of said application. That said Frankel was 
not present at the making of such examination or of such certificate. 
That said Frankel at no time, either before or after the making of 
said application, informed the said Leon that his powers as such 
agent were limited, or that he had no power to make contracts for 
said company, and that said Leon had no actual knowledge that said 
agent had no authority to make contracts of insurance for said com- 
pany. That said application and said certificate were aiterwards 
forwarded by mail by said medical examiner to said Frankel, at the 
city of Richmond, Ind., and said application and certificate, with- 
out any change or alteration therein, were subsequently, by said 
Frankel, forwarded by mail to the home office of the plaintiff com- 
pany in Detroit, Mich., where they were received on the 2d day of 
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March, A. D. 1889, and referred to Dr. Lyster, the medical director 
of said company, for his action thereon, he, the said. Lyster, then 
being the officer of said company upon whose approval or disap- 
proval depended whether or not a policy should be issued. The said 
medical director examined said application and certificate, and ap- 
proved the same, and directed that a policy of insurance be issued 
thereon. That the only information which said medical director had 
had when he approved said application was that contained in said 
application and medical certificate of said Kemper, thereon in- 
dorsed, and in approving said application he relied upon the 
truth of the answers and statements as they therein appeared, 
That afterwards, on or about the 4th day of March, 1889, said insur- 
ance company issued, under date of February 28, 1889, its policy of 
insurance on the life of said Leonidas Leon in the sum of $5,090, 
payable unto Nettie Leon, the wife of said Leonidas Leon, in the 
event of the death of the said Leonidas Leon ; and attached to said 
policy a correct copy of said application, and the answers as written 
thereon, for said insurance. That said policy was afterwards for- 
warded by mail by said company to Jacob Frankel, at Richmond, 
Ind., and was by said Frankel sent by mail to said Leonidas Leon 
at Muncie, Ind. That said policy, with said attached copy of said 
application, was received by said Leonidas Leon on the 6th or 7th 
day of March, 1889. That said Leon did not read said policy, or 
the application attached thereto, after the same was received by him, 
and did not have any actual knowledge that any answer or answers 
to any question or questions contained in said application had been 
incorrectly or untruthfully written therein. That said Leon deposited 
said policy in a private box in the safe in the business house where he 
did business. That after receiving said policy, to wit, on the 8th day 
of March, 1889, said Leon executed his note for the sum of $91, pay- 
able to the order of the plaintiff, and due in thirty days from date, 
being for the first annual premium on said policy of insurance, less 
the commission of said agent, Frankel, as agreed upon between said 
Leon and said Frankel, and that afterwards, to wit,.on the 8th day 
of April, 1889, said Leon paid said note in full to said Frankel, as 
the agent of said insurance company. That, after receiving said 
policy of insurance, the said Leonidas Leon informed his wife, the 
said Nettie Leon, of the fact that he had procured his life to be in- 
sured for her benefit in the sum of $5,000. That said policy of in- 
surance, with the copy of said application thereto attached, was 
thereafter continuously in the possession and under the control of 
said Leonidas Leon until the time of his death. That said Leonidas 
Leon did not at any time read said policy, or. the application and 
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answers thereto attached, and did not have any actual knowledge 
that any answer or answers to any questions contained in said appli- 
cation had been incorrectly or untruthfully written therein, until a 
demand for the cancellation of said policy was made upon him by 
the plaintiff, and that he relied upon the statements made to him by 
said Frankel at the time the application for said insurance was sul- 
icited of him by said Frankel. 

Before the 21st day of February, A. D. 1889, and before making 
application to the plaintiff company for insurance on his life, said 
Leonidas Leon had made application for insurance upon his life in 
the Connecticut Mutual Life Insurance Co., of Hartford, Conn., and 
had at that time been rejected as an applicant for insurance upon 
his life, and that an unfavorable opinion had then been given by a 
physician as to the insurabieness of his life. That the said Leonidas 
Leon had never been rejected us an applicant for insurance upon his 
life in any other company. On the 25th day of August, 1889, said 
Leonidas Leon, while on a railroad train, received an injury on the 
left side of his chest and body, and immediately thereafter became 
dangerously ill, and continued to be so afflicted, and, lingering, 
died on the 4th day of October, 1890. That on the 15th day of 
November, 1890, the said Nettie Leon, the beneficiary named in 
said policy of insurance, caused due proof of the death of said 
Leonidas Leon to be made upon the blank of said company, 
which said proof of death was duly received, and brought to the 
notice of the plaintiff company on the 21st day of November, 1890. 
No officer or agent of the plaintiff other than the said Jacob Frankel 
had any knowledge that any answer to any question in said applica- 
tion for insurance by Leonidas Leon was incorrectly or untruthfully 
written thereon when said policy of insurance was issued. In the 
mcnth of September, 1889, the said Jacob Frankel learned of the 
dangerous illness of said Leonidas Leon, and that on the 3d day of 
October, 1889, the said Frankel communicated to Herman F. Frede, 
the assistant secretary of the Michigan Mutual Life Insurance Co., 
the information of the said sickness of Leonidas Leon, and the fact 
that said Leon had been rejected by the Connecticut Mutual Life In- 
surance Co. prior to the date of his application for insurance in the 
plaintiff company. That on the day of October 1889, the plain- 
tiff tendered to said Leonidas Leon and said Nettie Leon the full 
amount of the premium paid by Leonidas Leon on said policy, to- 
gether with legal interest, in gold coin of the United States of 
America, and thereupon demanded a surrender and cancellation of 
said policy of insurance, which said tender was rejected and said 
surrender and cancellation refused by Leonidas and Nettie Leon. 
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That said sum of money was deposited in the clerk’s office of the 
Delaware Circuit Court at and before the commencement of this 
suit, in continuation of said tender. Nettie Leon, the defendant and 
cross complainant, is the widow of Leonidas Leon, and the benefici- 
ary named in said policy of insurance. That the said Nettie Leon, 
at the time said application was made by the said Leonidas Leon, 
and at the time said policy was issued and delivered to him, had no 
knowledge that any answer or answers in said application for a pol- 
icy of insurance had been incorrectly or untruthfully entered thereon; 
and that she never at any time had the actual possession or control 
of said policy of insurance, and never saw the same or the accom- 
panying application, and answers therein contained, and had no 
knowledge of the contents thereof (excepting as she had been in- 
formed that she was the person named as one of the beneficiaries 
therein), at any time prior to the commencement of this action ; and 
that the said Leonidas Leon, on the 28th day of February, 1890, 
tendered and offered to said company, in good and lawful money of 
the United States, the full amount of the premium due on said pol- 
icy, which offer was rejected by said company, and that Leonidas 
Leon in his life was, and the said Nettie Leon was, and ever has 
been, ready and able to and have discharged all the duties resting 
upon them, by reason of said contract of insurance. Neither the 
said Leonidas Leon nor the said Nettie Leon ever made any objec- 
tion to said application, or to any answer to any question as therein 
written, to the said plaintiff, or any of its agents, and never asked of 
said company or of its agents any correction of or changes to be 
made in said application, or any answer to any question therein 
written, or in any way invited or directed the attention of the 
plaintiff company to any incorrect or false answer. | 

As to this special finding it may be said of so much of the facts 
therein set out as relates to the questions propounded to the assured, 
and the answers written by the agent of the appellant, that it is set- 
tled in this state if the applicant for insurance in good faith gives 
truthful answers to such questions as are asked him, but the agent, 
whether purposely or otherwise, but without the knowledge or con- 
nivance of the assured, inserts false answers, the wrong is that of 
the company, and not that of the assured. Under such circum- 
stances, the company will be estupped from attributing the wrong to 
the assured. When truthful answers are given to their agent in 
good faith, the company has acquired a knowledge of the truth, as 
it is charged with the knowledge imparted to its agent. As long as 
the assured acts in good faith, it is immaterial what the agent’s 
motives may have been for suppressing or perverting the truth. 
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The assured is justified in assuming that the agent has in good faith 
correctly recorded his answers to the questions asked him, and, 
where he has in good faith made truthful answers, he is not charge- 
able with negligence if he signs the application thus prepared with- 
out reading it. When the company sends out its accredited agents 
to solicit insurance, those to whom such agents may apply have a 
right to rely upon the credit thus given them by their principal ; 
and, if the agent acts dishonestly, the dishonesty should be charged 
to his principal, and not to those with whom he may deal. The au- 
thorities sustaining what we have said are numerous, and have been 
so often cited in our reports that it would unnecessarily incumber 
this opinion to cite them again. They are fully cited in the case of 
Insurance Co. vs. Lunkenheimer, 127 Ind., 536. In our opinion, the 
appellant, under the facts disclosed in this special finding, is es- 
topped from asserting that the answers to the questions therein set 
out are not true in fact. 

It is claimed, however, by the appellant that inasmuch as a correct 
copy of the application was attached to and made part of the policy 
of insurance, the assured by accepting the policy was bound to know 
its contents, and became bound by the representatious upon which 
it was issued. Whatever may be the rule as to applications prepared 
by special agents, where the assured has knowledge of the limitations 
upon his authority, we are of the opinion that the rule contended for 
by the appellant should not be applied to a case like this, where the 
application is prepared by a general agent having no superior in the 
state. As we have seen, if the answers found in the application are 
untrue the wrong is with the appellant. As the appellant, through 
its duly authorized agent, was in possession of all the facts affecting 
the risk, we think the assured might well assume that the policy was 
properly prepared, and was based upon such facts, and that he was 
under no obligation to make a diligent reading of the policy with a 
view of ascertaining whether the appellant’s own agent had perpe- 
trated a fraud upon it. To permit the appellant now, since a loss 
has occurred, to avoid its policy on the ground that it was deceived 
by its own agent, without the fault of the assured, is to permit it to 
violate one of the best known principles of the law, namely; to take 
advantage of its own wrong. It is equivalent to permitting it to 
say, “It is true I issued to the assured the policy upon which the 
suit is based, but I will not pay it because I, through my duly au- 
thorized agent, was guilty of the wrong of falsely recording the 
answers made by assured to the questions asked him.” The case of 
Donnelly vs. Insurance Co. (70 Iowa, 693), and the case of Boetcher 
vs. Insurance Co. (47 Iowa, 253), are, we think, much in point here. 
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In the latter case cited it was-said by the court: “ We can readily 
see that the assured may be bound to take notice of the conditions 
and covenants in the policy that affect his rights, or that apply to 
matters in existence at the time the policy is delivered, or that may 
occur in the future, but we know of no principle of law which re- 
quires him to diligently examine the policy for the purpose of ascer- 
taining whether it contains false statements of facts as to a past 
transaction, which he might well suppose closed.” 

Though the appellant in this case, through its agent, had full no- 
tice of the matters of which it now complains, it took no steps to 
avoid this policy until the assured had been fatally injured in a rail- 
road accident, and until it was too late to secure insurance else- 
where. Under such circumstances, in order to avoid the policy, we 
think it should be shown that the assured was guilty of some posi- 
tive wrong. No wrong is attributed to him unless it be said that he 
was guilty of a wrong in neglecting to read the copy of the applica- 
tion attached to the policy issued to him by the appellant. We do 
not think this was such a wrong as would relieve the appellant from 
liability on its policy under the circumstances surrounding this case. 
The evidence in the cause tends to support the finding of the trial 
court. We find no error in the record for which the judgment 
rendered herein should be reversed, and the same is therefore 
affirined. 


SUPREME COURT OF MICHIGAN. 


HALL 
v8. 
NIAGARA FIRE INS. CO.* 


The policy insured H. on “his dwelling,” no questions as to nature of title 
being asked. H. held under a contract of purchase which had been largely 
paid. Afterwards H. executed a contract of sale to 8. who took posses- 
sion, company not being notified. H. subsequently assigned his interest 
to plaintiff with company’s consent. S. defaulting in payment, suit for 
recovery of possession was brought by plaintiff, pending which property 
burned. 


Held, That consent to the assignment was a contract de novo with plaintiff, 
under which he could recover. 

Held, That a provision requiriog consent in case insured was not sole and un- 
conditional owner, and changes in title or interest, did not apply to a status 
existing at the inception of the contract. 


Decision rendered, Oct. 4, 1892. 
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Held, That a policy provision against the property being in litigation did not 
apply to the suit to recover possession where by the terms of the contract 
with S. he was to hold only as a tenant in case of default. 


Keena & Licutyer, for Appellant. 
Hancuert, Stark & Hancuert, for Appellee. 
McGratn, C. J. 

This is an action upon a policy of insurance dated October 13, 
1888, and running for three years, issued to J. C. Hough 

On his two-story frame dwelling, * * * against all such immediate loss 
or damage sustained by the assured as may occur by fire to the property above 
specified, but not exceeding the interest of the assured in the property. 

By the terms of the policy, the assured by its acceptance 

Warrants that any application, survey, plan, statement, or description, 
connected with procuring this insurance, or contained in or referred to in this 
policy, is true, and shall be a part of this policy; that the assured has not 
overvalued the property herein described, nor omitted to state to this company 
any information material to the risk. 


The policy also provided that 

This policy shall become void, unless consent in writing is indorsed by the 
company hereon, in each of the following instances, viz: If the insured is not 
the sole and unconditional owner of the property; or if any building intended 
to be insured stand on ground not owned in fee simple by the assured; or if 
the interest of the assured in the property, whether as owner, trustee, con- 
signee, factor, agent, mortgagee, lessee, or otherwise, is not truly stated in 
this policy; or if any change take place in the title, interest, location, or 
possession of the property (except in case of succession by reason of the death 
of the assured), whether by sale, transfer, or conveyance, in the whole or in 
part, or by legal process or judicial decree; or the title or possession be now 
or hereafter become involved in litigation; or if this policy be assigned or 
transferred before a loss. 

No written application for the policy was requested or made. The 
insurance was solicited by the company’s agent, ‘‘ who saw the build- 
ing permit in the paper, and came to the office [Hough’s], and 
warted to write a policy on the house.” No statement as to the con- 
dition of the title or as to the nature of Hough’s ownership was 
asked for or given. Hough, in November, 1887, had bought ten 
acres of land for $18,000, a large portion of which had been paid, 
and had subdivided the land ; the house in question being, at the 
time the insurance was effected, in process of construction on one of 
the lots known as “ Lot 7.” He held the whole under a contract of 
purchase. October 13, 1888, the policy was issued. May 14, 1889, 
Hough contracted, in writing, to sell to one Stevens this lot 7 for 
$3,500, which was to be paid as follows: $25 on July 1, 1889, 
and the further sum of $25 in monthly payments thereafter, until 
the entire sum, with interest, should be paid. Stevens contracted to 
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pay all taxes and assessments upon the property, and to pay the ex- 
penses of keeping the buildings insured against loss or damage by © 
fire. Hough agreed, on performance of all of the covenants upon 
Stevens’ part, to execute a good and sufficient deed to Stevens. It 
was further agreed that 

The said party of the second part shall have possession of said premises on 
and after the date hereof, while he shall not be in default on his part in carry- 
ing out the terms hereof ; and if said party of the second part shall fail to per- 
form his agreements on this contract, or any part of the same, the said party 
of tke first part shall, immediately after such failure, have a right to declare 
the same void, and may retain whatever may have been paid hereon, and all 
improvements that may have been made on said premises, to the extent of his 
just interest therein, and treat the party of the second part as his tenant 
holding over without permission. 

Stevens went into possession at once, and occupied the premises 
at the date of the fire, although he only made three monthly pay- 
ments. On July 1, 1890, he was given notice to quit the premises, 
and that the contract had been declared void. In March, 1889, 
Hough assigned all his interest in the original contract held by him 
to plaintiff. At the time of that assignment, Hough assigned the 
‘policy to Hall, and Hough and Hall went together to the office of 
defendant's agent. Hall told the agent that Hough had “ assigned 
his interest in the property” to him [Hall], and that he “ wanted the 
policy to read payable to him in case it should burn,” and thereupon 
the consent of the compiny was indorsed upon the policy. Upon 
these facts the court directed a verdict for defendant, and plaintiff 
appeals. 

The record presents two questions : (2) Was this contract valid at 
its inception? (+) Conceding that the policy was vitiated by the 
Stevens contract as to Hough, what was the effect of the company’s 
consent to the assignment to plaintiff? It must be conceded that 
Hough, at the inception of the policy, had an insurable interest in 
the property. It is well settled in this state, at least, that an appli- 
cant for insurance is not required to show the exact condition of his 
title, unless requested so to do (Castner vs. Insurance Co., 46 Mich., 
15; Guest vs. Insurance Co., 66 Mich., 98); that the failure to mention 
incumbrances, if not inquired about, the application being oral, and 
no deceit being practiced, is immaterial (O’Brien vs. Insurance Co., 
52 Mich., 131 ; Tiefenthal vs. Insurance Co., 53 Mich., 306); and that 
an equitable ownership will support a recital of ownership (Insur- 
ance Co. vs Fogelman, 35 Mich., 481: Guest vs. Insurance Co., 
supra). See 1 May, Ins., 285-287, and 7 Amer. & Eng. Enc. Law, 1020. 

In the present case, neither Hough nor Hall were asked to state 
the nature of their interest in the property or the condition of the 
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title ; neither made any misrepresentation or was guilty of any fraud 
or concealment ; and Hough, at the inception of the policy, and 
plaintiff, at the time of the consent of the company to the assignment 
to him, had such an interest in the property insured as would sup- 
port the recitation in the policy that it covered “his two-story frame 
dwelling.” Hough’s contract with Stevens was not executed until 
after the policy had been issued, and when Hall took Stevens’ was in 
default, but, in any event, Hall had at that time an equitable inter- 
est. The provisions of the policy in the present case, respecting the 
sole and unconditional ownership of the property, the truthfulness 
of the statement as to the interest of the assured in the property, 
and as to any chan ze in the title, interest, location, or possession of 
the preperty by sale or transfer, are precisely the same as were 
passed upon in Hoose vs. Insurance Co. (84 Mich., 309), and the 
court there held that all the provisions of the contract must be taken 
together ; that, if the insurer desired to know the interest it was in- 
suring, it should have defined that interest in the policy ; that it was 
the intention of the parties to make a binding contract of insurance 
when accepted by the insured ; that the claim as to sole and uncon- 
ditional ownership could only be held to relate to changes arising 
after the execution and acceptance of the policy, end did not apply 
to an existing state or condition of the property at the time the 
policy was issued. That case,therefore, disposes of the first question. 

The other question is the more serious one, and one upon which 
the authorities are by no means uniform. In Insurance Co. vs. 
Munns (120 Ind., 30), the insured had mortgaged the property, and 
afterwards sold it to Munns, and assigned the policy, to which as- 
signment the company, without knowledge or notice of the mort- 
gage, consented. The court held that a contract of insurance is a 
purely personal engagement, and does not run with the property 
insured, citing Nordyke & Marmon Co. vs. Gery (112 Ind., 535), and 
Cummings vs. Insurance Co. “ That the policy expires with the 
transfer of the estate, so far as it relates to the original holder, but 
the assignment and assent of the company constitute an independ- 
ent contract with the assignee, the same, in effect, as if the policy 
had been reissued to him upon terms and conditions therein ex- 
pressed. * * * The contract of insurance, thus consummated, 
-arises directly between the purchaser and the insurance company, to 
all intents and purposes the same as if a new policy had been issued 
embracing the terms of the old. In such a case, no defense predi- 
cated on supposed violations of the conditions of the policy by the 
assignor will be available against the assignee. Until the latter him- 
self does some act or permits a condition of things to exist in viola- 
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tion of the terms of the policy, he is not in default.” That, being a 
new and independent contract, both parties are subject to the same 
rules which govern the making of the original contract. A large 
number of authorities are cited in support of the conclusions 
reached. In Steen vs. Insurance Co. (89 N. Y., 315), the court held 
that the consent to assignment created a new contract between the 
company and the assignee, unaffected by the forfeiture, if, in any 
event, it could have been insisted upon. In Shearman vs. {nsurance 
Co. (46 N. Y., 526), the property was conveyed to plaintiff March 
14th. The policy was renewed in the name of the grantor, March 
21st, and was assigned to plaintiff, April 15th, and on the same day 
the company consented to the assignment. The company insisted 
that at the time of its consent it had no knowledge of any fact ex- 
cept that at that time it was notified that the property had been 
conveyed to plaintiff, but the time of the transfer had not been 
given, nor the fact that the policy was issued after the transfer. The 
court held that “the renewal revived the original policy, and con- 
tinued it with all the virtue which it would have had for any pur- 
pose, if it had not expired ; that the consent to the assignment was 
equivalent to an agreement to be liable to the assignee upon the 
policy as a subsisting operative contract, for which agreement the 
retention of the premium received on renewal was a good consider- 
ation.” In Hooper vs. Insurance Co. (17 N. Y., 424), the insurance 
was upon a stock of goods which had been sold on execution, and 
the purchaser obtained the consent of the company to an assignment 
to him, and the court held that the policy became a new contract of 
insurance between the underwriters and the assignee. “An assign- 
ment, therefore, being of no avail, except in case of an interest in 
the assignee in the subject insured, the request made to the defend- 
ant tu consent to an assignment to plaintiff was of itself notice to 
them that he had acquired or was about to acquire an interest in the 
insured property, If, therefore, it was important to the defendants 
to know what the nature of the interest was which tbe plaintiff had 
acquired, they should have asked for information in respect to it. If 
they were content to give their consent without such inquiry, it was 
their own fault.” In Ellis vs. Insurance Co. (64 Iowa, 507), it was 
held that, although “ assured may have made statements in his ap- 
plication which by the terms of the policy would defeat a recovery 
thereon by him, yet, where the insured property is sold and the pol- 
icy assigned to another, and the company assents to such assign- 
ment, a new contract arises, which is not affected by the fraud of the 
party originally insured.” In Ellis vs. Insurance Co. (68 Iowa, 578), 
a majority of the court held that the provision in the policy that, 
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if the title of the property is incumbered, the policy should be 
void, was imported into the new contract, and that the existence of 
the mortgage invalidated that contract. The court divided upon 
the construction of this provision, a minority of the court holding 
that it was not against prior or existing incumbrances, but against 
those which should fall on the property subsequent to the execution 
and delivery of the new contract. Upon this question the dissenting 
opinion is in accord with the case of Hoose vs. Insurance Co., supra. 
In Ellis vs. Insurance Co. (17 Ins. L. J., 205), there is a very able dis- 
cussion of the question by Brewer, J., who says: “That where an 
assignment goes with an absolute sale of the property there is the 
creation of a new contract. If it is a new contract for one purpose, 
it is a new contract for all purposes. The assignment is expressed to 
be subject to the terms and conditions of the policy. It is equiva- 
lent to saying that the assignee takes the contract as of present writ- 
ing, containing the same terms and stipulations, binding him to the 
same duties, and subjecting him to the same liabilities that were im- 
posed by the contract in the first instance upon the assignor. In no 
other way can it fairly be said that a new contract was made. Tested 
by that rule, the assignee, as the assignor, had agreed, in the first 
instance, that he would place no incumbrance upon the property, 
and that, if he did, the policy should fail. There is no pretense that 
he has violated that stipulation thus construed. It may well be 
doubted whether the use of the technical terms ‘assignment,’ ‘ as- 
signor’ and ‘assignee’ are apt to describe the actual transaction. 
When the insured sells the property, that moment the policy fails. 
He has no insurable interest. The policy ceases to have legal force 
as a policy. Can it be said he is assigning that which is nothing, and 
that the insurance company contemplates and assents to the transfer 
of that which has no legal existence? This is a practical question, 
and we must look at these matters in a practical light. When the 
purchaser buys the property, naturally the thought in his mind is 
insurance. It being his, and the old policy being dead, he looks for 
insurance. He finds a policy which had been in force dead because 
of his purchase and cessation of the insurable interest in the as- 
signor, yet which the insurance company is willing to have trans- 
ferred to him. Would it not be an injustice to him if, after the in- 
surance company had consented to that transfer, it could turn back 
to acts done by the person from whom he obtained the policy, and 
claim that those acts vitiated the whole thing, and rendered it not 
liable to the assignee? But it is said there is really no consideration 
for this contract on the part of the company ; the assignment of this 
policy is an assertion, practically, by the assignor of a right to an 
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unearned premium, and the ‘claim of such an unearned premium, 
presented to the assignee, is assented to by the company when it 
consents to the assignment. It matters not that there may have 
been no actual right to such unearned premium, for the recognition 
and compromise of a claim is consideration. Further than that 
there would be the injury to the assignee as well as the benefit to the 
insurer to be considered. Again,.it is said that there can be no 
waiver without knowledge ; that the insurance company was ignor- 
ant of the fact of this incumbrance ; and therefore it should not be 
held to have waived its rights. There may be estoppel without 
knowledge. This consent to the assignment, dealing with things in 
a practical way, must be construed as a statement by the insurance 
company that it recognized that policy as a valid instrument. Surely 
it would be unjust to think that the insurance company put itself 
into the position of assenting to the transfer of a policy which had 
no validity, going through the form of consenting to that which had 
no legal existence, and was worthless. These considerations, although 
we concede that the question is one of not perfect transparency, 
leads us to to the conclusion that this assignment must be taken, in 
the language of the text books and the authorities, to create a new 
contract between the assignee and the insurance company,—a new 
contract embracing, as of present writing, the same terms and stip- 
ulations as were embraced in the contract originally written between 
the assignor and insured:” 2 May Ins., 378 ; Wood, Ins., 110, 366 ; 
Fland, Ins., 484; Cummings vs. Insurance Co., 55 N. H., 457 ; Wilson 
vs. Hill, 3 Mete. (Mass.), 66 ; Pratt vs. Insurance Co., 64 Barb., 589. 

An insurance policy is a personal contract of indemnity. It is 
nonassignable, except with the assent of the insurer ; nevertheless 
the assignment of policies of insurance is an incident of nearly every 
transfer of personal property or improved real estate. Unexpired 
policies, before loss, have, as a rule in the hands of the person to 
whom issued or his assignee, a certain face value, which is the un- 
earned premium or indemnity to the assignee for the unexpired 
term. They are either transferred as a part of the consideration for 
the purcbase money, or the value of the unearned premium is agreed 
to be paid in consideration of the assignment. The assignee acquires 
the right to the unearned premium, or the right tothe indemnity for 
the unexpired term for value. The right to the unearned premium 
may be subject to the conditions of the contract, for he takes that 
subject to the consent of the company. But suppose that the un- 
earned premium is paid over to the assignee of the policy, or cred- 
ited upon the premium for a new policy, could it be contended that 
the company would have the right to recover back the sum so paid or 

Vou, XXIII.—43. 
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credited from the assignee? The company, in such case, recognizes 
the validity of the policy, and the assignee is simply reimbursed for 
what he has paid to the assignor. The ordinary railroad mileage 
ticket is not transferable, and attached is a condition that its use by 
any other person will operate as a forfeiture. Suppose that A holds 
such a ticket, which he desires to transfer to B, and they go to- 
gether to the office of the railroad company, and A transfers the 
ticket to B, and the company endorses its consent, B paying the 
value represented by the unused strip for the transfer. Could the 
railroad company be afterwards heard to say, as against B, that A 
had, before the transfer, forfeited the contract, even though it had 
no knowledge of the breach, and therefore the contract was void as 
to B? Certainly not. By consent, a new contract between the com- 
pany and B is created. The company has agreed with B that the 
unused coupons are good in his hands. The company cannot be said 
to have waived that which they had no knowledge of, but they have 
waived the right as against B to insist upon A’s infirmities, what- 
ever they may have been. The contract which, prior to the transfer, 
was personal with A, has ceased, and has become personal with B. 
B does not agree that A has not violated its provision, but only that 
he will not. Insurance contracts are peculiar, and hence rules ap- 
plicable to other contracts are applicable to them only so far as the 
provisions are analogous. : 

When a party to a nonassignable instrument, representing upon its 
face an unearned value, consents to its transfer without reservation, 
and the assignee in good faith pays value for such transfer, the party 
consenting cannut be said to set up mental reservations or prior 
breaches which were unknown to either party. The rule applicable 
to the transfer of an assignable contract has no application to such 
contracts. The consent to the assignment imported validity. The 
right to withhold or grant it is for the benefit of the insurer. It has 
its burdens as well as its advantages. The application for consent 
is, in effect, one for a contract of indemnity to the assignee. It af- 
fords an opportunity to the company to examine the risk, or to in- 
quire as to the title or interest to be insured, or as to whether there 
had been any other change in risk or title. Had it done so, and re- 
fused its consent, plaintiff would have been in a position to retain or 
recover the consideration paid, and to seek indemnity elsewhere. It 
is too late now, after the loss, to set up the changed conditions. It 
may be said, too, that at the time of the application for the consent 
of the company to the assignment, plaintiff informed the company 
that Hough had assigned his interest in the property to him. That 
was sufficient, of itself, to put the company upon inquiry. 
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Defendant insists, further, that, inasmuch as plaintiff had com- 
menced proceedirgs against Stevens before a circuit court com- 
missioner, to recover possession of the premises, the policy was in- 
validated thereby. The policy contained a provision that, “if the 
title or possession be now or hereafter involved in litigation,” the 
policy should become void. Stevens was clearly in default, having 
occupied the premises twelve months, and paid but $75, whereas he 
had agreed to pay $25 per month. Plaintiff had declared the contract 
under which Stevens occupied void, as he had a right to do under 
the contract. From that moment Stevens became and was a tenant 
holding over without permission. The proceeding to recover pos- 
session was predicated upon these provisions of the contract. It 
cannot be contended that the provision of the policy referred to 
contemplated that, in the event that proceedings were instituted to 
oust a tenant, the policy should become void. This provision, taken 
in connection with the other provisions of the policy, clearly relates 
to a litigation over the title or possession of the insured. The judg- 
ment must be reversed, and a new trial had, with costs of this court 
to the plaintiff. The other justices concurred. 


SUPREME COURT OF MINNESOTA. 


COLBY 
v8. 


LIFE INDEMNITY & INVESTMENT CO.* 


Held, That, under the facts of this case, the jury would have been justified in 
finding that, by reason of certain misrepresentations and unauthorized 
acts of the defendant insurance company (especially in demanding of thé 
insured payment of an assessment in addition to his premiums), the in- 
sured was misled and induced to refrain from paying the premiums which 
he otherwise would have paid. 

Held, Also, that this would be sufficient ground to entitle the insured, if liv- 
ing, to have his policy reinstated, or, if dead, to entitle the beneficiary to 
recover on it upon payment of all premiums due. 

Certain statements of an agent of the defendant held inadmissible, because 
not within the scope of his agency. 

An instruction to the jury that, if the assessment was illegal, this would be 
sufficient excuse for the nonpayment of premiums, held erroneous, because 
it omitted other facts essential to a valid excuse. 


The following are Exhibits A and B, referred to in the opinion:— 


* Decision rendered, June 15, 1894. Syllabus by the Court. 
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Exhibit A. Incorporated July 20, 1881. Reorganized Oct. 10, 1881. In 
Union There is Strength. The Union Mutual Aid Association of Waterloo, 
Iowa. No. 3,741. Age, 41. This certificate of membership witnesses and de- 
clares that in consideration of the application for this certificate of member- 
ship, and of each of the statements made therein, and in further consideration 
of the payment of the sum of twelve dollars at the office of the association in 
Waterloo, Iowa, at the date hereof, the receipt whereof is hereby acknow- 
ledged, and of the semi-annual payment of two dollars and fifty cents, to be 
made at said office on or before the first day of April and October in every 
year during the continuance of this contract, and of the prompt payment of 
such benefit assessments as may be legally levied by its board of directors, 
the Union Mutual Aid Association issues this certificate of membership, and 
constitutes Herman Colby, of Rushford, county of Fillmore and state of Min- 
nesota, a member of said association with all the rights and privileges thereof, 
subject to the following conditions and agreements and the provisions of its 
by-laws. Upon the receipt at the Waterloo office of satisfactory proofs, on 
blanks furnished by the association, of the death of Herman Colby, this asso- 
ciation will pay to his wife, Laura A. Colby, if living,—if not living, to the 
legal heirs or assigns of said Herman Colby,—the net proceeds of one full as- 
sessment, at schedule rates, upon all the members in good standing at the 
date of said death, to an amount not exceeding twenty-five hundred dollars, 
to be paid within sixty days after the filing of said proofs. Provisions and 
requirements of the endowment: First. The endowment period of this cer- 
tificate shall be completed on the 30th day of December, in the year 1892. 
Second. That previous to the completion of the endowment period this certifi- 
cate shall have no surrender value. Third. That all surplus derived from 
death or special assessments and such members as shall not complete their 
endowment period, shall be apportioned equitably among such members as 
shall complete their endowment period. Fourth. That upon the completion 
of the endowment period, providing this certificate shall not have been ter- 
minated previously by lapse or death, the legal holder or holders of this cer- 
tificate shall surrender the same to to the association, and receive the sum of 
one thousand dollars from the surplus fund. Fifth. If the surplus appor- 
tioned to this certificate is not sufficient to pay the one thousand dollars, a 
special two-fifths assessment at schedule rates shall be made upon all the 
members in good standing at date of said surrender, and the said holder or 
holders shall receive the proceeds, together with the surplus apportioned to 
this certificate, not exceeding one thousand dollars. Special conditions: A 
written or printed notice mailed to the address of a member, as it appears on 
the books of the association at that date, shall be deemed a legal notice. 
Prompt notice must be given the association, in writing, by any member who 
shall change his or her residence, post-office address, occupation, or name. 
The association may classify its membership for the purpose of assessment 
when it shall appear expedient, in which case members shall only be assessed 
to pay benefits in their own class. This certificate shall be void -First. If 
the amount of any assessment made under this certificate is not received at 
the Waterloo office within thirty days from date of notice thereof. Second. 
In case dues are not paid on or before the day when due, as above stated. 
Third. If the member shall use alcoholic liquors, so as to impair his or her 
health, or produce delirium tremens, or cause his or her death; or if the mem- 
ber shall have concealed or misrepresented any material facts as to his or her 
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health or circumstances. The following are the schedule rates referred to 
above, on which assessments are based: From 18 to 30 years of age, $1.00; 
from 31 to 40 years of age, $1.25; from 41 to 50 years of age, $1.50; from 51 to 
55 years of age, $1.75; from 56 to 60 years of age, $2.00. All the above ages 
are inclusive. In witness whereof, the Union Mutual Aid Association has 
hereunto affixed its corporate seal, and caused this certificate to be signed by 
its president and secretary, at its principal office, in Waterloo, Iowa, this 
30th day of December, A. D. 1882. Matt PARROT, President. 
[Seal.] C. E. MABIRE, Secretary. 


Exhibit B. Supplementary Contract to Certificate No. 3,741. The Life 
Indemnity and Investment Company (formerly the Union Mutual Aid Asso- 
ciation), in consideration of the payment of three dollars and ninety-five 
cents, at the office of the company in Waterloo, Iowa, the receipt whereof is 
hereby acknowledged, does hereby promise to pay to the beneficiary named 
in certificate No 3,741 (which will hereafter be called ‘‘ policy’’) the sum of 
twenty-five hundred dollars within the time specified in said policy, proofs 
of death having been furnished in accordance with the terms thereof; pro- 
viding the death of the insured under said policy occur before twelve o’clock 
noon on the first day of January, A. D. 1887, or during any continuance of 
this insurance; and the said company further agrees to continue this insur- 
ance during each successive month from the above date, upon condition that 
the insured shall pay, or cause to be paid, on or before the 1st day of each 
month, in each successive year, during the continuance of said policy, the 
premium opposite the nearest even age of the insured at the time of such re- 
newal, as specified in the table of rates printed hereon; such premiums to be 
paid at the said office, or at such other place as the company may designate, 
the payment of said premiums being the consideration for said renewal or 
continuance of the insurance. If this policy should not be renewed at the 
end of any term for which premiums have been paid, it may be renewed with- 
in sixty days thereafter, upon the insured furnishing a certificate of health 
from an accredited medical examiner of this company, which shall be satis- 
factory to, and accepted by, the medical director of said company, with the 
payment of the proper premiums. Should the death of the insured under 
said policy occur two or more years after its date, the conditions herein as to 
the payment of premiums having been complied with, said policy is hereby 
declared to be indisputable except for fraud, and amount insured shall be pay- 
able immediately upon receipt and acceptance of satisfactory proofs of the 
death of the insured. In witness whereof, the Life Indemnity and Invest- 
ment Company has caused this supplementary contract to be signed by its 
president and secretary, at its office in the city of Waterloo, Iowa, the tenth 
day of November, A. D. 1886. Matr ParRRot, President. 

C. E. MABIE, Secretary. 


Harries & Duxsury, for Appellant. 
E. H. Smatrey, for Respondent. 
Mircuett, J. 
The defendant was originally organized under the laws of Iowa, 
by the name of the Union Mutual Aid Society, as a life insurance 
and endowment company under the “assessment” plan. December 
30, 1882, it issued to plaintiff's husband, Herman Colby, a certificate 
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of membership (Exhibit A of the complaint). Having subsequently 
amended its constitution and by-laws so as to change it into a regu- 
lar mutual life-insurance company, on November 10, 1886, it issued to 
Colby the “supplementary” contractor policy (Exhibit B of the com- 
plaint). This, of course, superseded the original contract (Exhibit A), 
at least in so far as the two were inconsistent. The latter is on its face a 
plain ordinary policy of life insurance for a stated period, with the 
privilege of indefinite renewal or continuance by payment of a speci- 
fied monthly premium. In the absence of any modifying agree- 
ment, the effect of it would be to extinguish all the rights of Colby 
under the “endowment ” clause in the original certificate, and to re- 
lease him from all ‘“‘ special two-fifths assessments” or other liability 
except for the monthly premiums provided for in the new or sup- 
plementary contract. The defendant seeks to modify or add to the 
terms of this contract by certain circulars sent to its members in 
November and December, 1886. These circulars explain the rea- 
sons of the company for making the change in their business, and 
in some particulars state its views as to the construction and effect 
of the new or supplementary contract. In case of ambiguity in the 
language of that contract, these circulars might perhaps be resorted 
to to aid all in its construction, but they constituted no part of the 
contiact, and cannot vary its terms. But, even if they could be re- 
ferred to for any such purpose, it is clear from their contents that, 
while they state that the “ endowment feature ” of the old certificates 
will be carried out by the company, yet they over and over again 
assure those who will accept or have accepted the supplementary 
contract that they are thereby released from all liability except for 
the regular premium stipulated for in the new contract. This is the 
very essence of the reason given for making the change, and is ut- 
terly inconsistent with the idea that the holders of the supplemen- 
tary contract would continue liable to special two-fifths assessments. 
If the company intended to continue its liability on the endowment 
clause in the old certificates, ii must have contemplated liquidating 
it out of the proceeds of the regular premiums. If it did not mean 
this, it was perpetrating an intentional fraud. Hence, whatever 
might be the rights of certiticate-holders not accepting the new con- 
tract against their fellow members who did, we are clear that the 
company itself had no right to assess against the latter any special 
two-fifths assessments. Therefore it had no right to levy any such 
assessment against Colby after November 10, 1886. 

Subsequent to November 10th, Colby continued to pay his regu- 
lar monthly premiums, the company claiming nothing more until 
August, 1891, as hereinafter stated. In 1889, for some reasons not 
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fully explained, but which may be readily surmised, the company 
endeavored to obtain from the holders of the old certificates a waiver 
or release of all rights under the special two-fifths assessment clause, 
and an agreement to accept in lieu thereof, when their certificates 
matured, their equitable proportion of the “surplus” fund accumu- 
lated while the certificates were in force. They sent to Colby for 
execution a blank waiver or release of this character, by the terms 
of which its acceptance by the company was optional, unless all 
other members holding like certificates would sign like release, in 
which event its acceptance by the company became obligatory. 
January 7, 1889, Colby signed this release, and sent it to the com- 
pany, which retained it in silence until June 15, 1891, when it re- 
turned it to him, with notice that it could not accept it, because 
some other certificate-holders had refused to sign like releases. 
Shortly following this, on August 15, 1891, the company notified 
Colby that it had made a special two-fifths assessment against him, 
amounting to $10.80, and payable in 30 days, to pay endowments on 
18 certificates which had matured. On receipt of this notice, Colby, 
who had promptly paid all his premiums up to September 1, 1891, 
amounting in the aggregate to several hundred dollars, apparently 
fearing that, if these assessments were to continue, it would be 
throwing money away to pay any more on his policy, and thinking 
he had better first find out where he stood, wrote to the company 
for information. The result proved that his fear was not unfounded, 
for on August 21st the president of the company replied, stating 
that there were over 700 certificates outstanding which matured be- 
fore his, on which his assessment would amount to over $425, while 
there were in force only 246 certificates liable to assessment for his 
benefit, so that the most he could possibly get on the endowment 
clause in his certificate would be about $193. Colby, probably con- 
cluding from this showing that to continue to pay on his policy 
would be throwing money away (the correctness of which was proved 
by the fact that on September 15, 1891, the company made another 
assessment on him for $15), omitted payment of the premium due 
September 1st, and never paid anything more on his policy. He 
made no tender of the premium due September Ist; neither was 
there any evidence that, if he had, the company would have refused 
to receive it. But there was evidence to justify the jury in finding 
that he honestlv supposed that the company had a right to make this 
assessment, in which case the payment of the premium, without pay- 
ing the assessment, would not have prevented a lapse of his policy, 
and that but for the unauthorized act of the company in making the 
assessment, and their wrongful implied assertion of the right to 
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make future ones, Colby would have continued to pay his regular 
monthly premiums. In November or December, 1891, the company 
notified Colby that the two-fifths special assessment “had been set 
aside,” and offered to reinstate his policy upon payment of back 
premiums, and “‘ furnishing satisfactory evidence of good health.” 
This evidence he was unable to furnish, because he was then seri- 
ously ill of the disease of which he died, in January, 1892. Of course, 
if Colby’s failure to pay his premiums was his own fault, the com- 
pany had a right to insist on this certificate of good health as a con- 
dition of reinstating his policy; but, if such failure was caused by 
the misrepresentation or other unlawful act of the company itself, 
it had no right to require such a certificate, or anything except the 
payment of the premiums. After Colby’s death the plaintiff, the 
beneficiary of the policy, tendered payment of all back premiums 
due up to her husband’s death, which the company refused to ac- 
cept, insisting that the policy had lapsed by reason of the non- 
payment of both the premiums and assessments. 

From what has been said, it follows that the policy did not lapse 
because of the nonpayment of the assessments, and the only ques- 
tion is whether, under the facts, it lapsed because of the nonpay- 
ment of the premiums. The substance of defendant’s contention is 
that the misrepresentation, if any, of the company, was not made 
with any fraudulent intention; alsa that it was at most a mere rep- 
resentation as to the law of the contract, which could not be a ground 
for relief; and also that the fact that the assessment was unauthor- 
ized furnished no excuse for the nonpayment of the premium. 
It is not necessary that the misrepresentation should have been 
made with the fraudulent intent to deceive. It is enough 
if it was reasonably calculated to mislead, and did mislead, 
Colby to his prejudice. It may be here added that, under the cir- 
cumstances, a representation by the company that it had a right to 
make the assessment included, by necessary implication, a repre- 
sentation that it had a right to make future ones, and that, if these 
assessments were not paid, the policy would lapse, notwithstanding 
the payment of the premiums. We recognize that the general rule 
is that, as between parties bearing no fiduciary relation to each 
other, a mere misrepresentation of law by one party, or a mere mis- 
take of law by the other party, is no ground for relief. But it seems 
to us that, in view of all the facts, the acts of the company amounted 
to more than a mere misrepresentation of law. It originally organ- 
ized its business on a plan financially vicious and unsound, and, in 
its subsequent efforts to change its base, its conduct was character- 
ized throughout by a course of backing and filling and hedging that 
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was well calculated to deceive and mislead men of ordinary intelli- 
gence, but not experts in the insurance business. Indeed, the com- 
pany itself did not seem to know where it stood. The disparity of 
the parties must also be borne in mind. Ordinary men are not usu- 
ally acquainted with all the intricacies of insurance contracts, while 
the insurer is presumed to be an expert on the subject; and it is a 
matter of common knowledge that the insured are accustomed to 
rely largely on the insurer for information as to their rights and lia- 
bilities. The somewhat complicated history of the transaction did 
not present a simple legal proposition, familiar to the ordinary mind, 
but a complex question, involving an element of fact as well as of 
law, and about which mistake or misunderstanding might well be 
supposed to exist. The company had for years been representing to 
Colby, by both words and acts, that he was no longer liable on the 
special two-fifths assessment clause in his original certificate, and it 
was a fair inference that he had paid his premiums on the faith of 
this representation. The act of the company in making an assess- 
ment against him in August, 1891, amounted to a representation that 
he still remained liable under the clause referred to. The reason 
for this change of front was not stated. Colby might have supposed 
that it was for some cause not appearing on the face of the policy; 
as, for example, the inability of the company to induce some of the 
old certificate-holders to gome into the new arrangement. But,even 
if the misrepresentation be deemed to have been merely as to the 
law of the contract, still it seems to us that the relation of the parties 
was such as to render the misrepresentation a ground for relief to 
the extent of preventing a forfeiture. While the company (a mutual 
one), as a corporate entity, and its members, were, in one aspect of 
the case, opposite contracting parties, yet, in another aspect, they 
occupied a sort of fiduciary relation to each other, somewhat analo- 
gous to that of principal and agent, or trustee and cestui que trust; 
and it is a familiar principle that, when the contracting parties bear 
a fiduciary relation to each other, a misrepresentation as to the law 
of the contract may be a ground for relief. 

If Colby knew that the assessment was illegal, the act of the com- 
pany in making it would not be a sufficient excuse for his not pay- 
ing or tendering his premium; but if, by the misrepresentation of 
the company, he was led to honestly and reasonably believe that the 
assessment was valid, and that he would have to pay it, as well as 
his premiums, to keep his policy from lapsing,.and he was thereby 
caused to refrain from paying the premium, which he otherwise 
would have paid, as the jury might have found, this would consti- 
tute a valid excuse. Our view is that, if the facts were as we have 
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indicated, Colby, if living, would have been entitled to a reinstate- 
ment of his policy on payment of all premiums due; and, if this 
is so, it would seem to follow that plaintiff, as the beneficiary of the 
policy, would be entitled to recover the amount of it, less these pre- 
miums. There was evidence to justify the verdict, and it would 
have to stand but for errors of law occurring at the trial. 

We have not considered all the exceptions to the admission of 
evidence, as most of them were either not well taken, or the alleged 
errors not such as are likely to occur again; but, with a view to an- 
other trial, we would say that the evidence as to what the witness 
Field stated to Colby ought not to have been admitted, because it 
does not apper that such statements were within the scope of Field’s 
agency. 

The most serious error, however, was in the manner of submitting 
the case to the jury. As a whole, the charge of the court was rather 
obscure, on some points inconsistent, and not well calculated to in- 
form the jury what the precise issues were, or by what rules of law 
they were to be guided in passing upon them. But the most grave 
error was by giving plaintiff’s fourth request. Stripped of all verbi- 
age, the effect of this was to instruct the jury that, if the special two- 
fifths assessment was illegal, this was sufficient excuse for Colby’s 
not paying his premium. This was altogether too broad. It ex- 
cluded the very facts which were essential to plaintiff's right to 
recover, to wit: That Colby was led by this act of the company to 
honestly and reasonably believe that the assessment was legal; and 
that he would have to pay it, as well as the premium, in order to 
continue his policy; and that he was thereby induced to refrain 
from paying his premium, which he otherwise would have paid. 
There is nothing elsewhere in the charge that corrected this errore 

Order reversed. 





In re Conrad’s Estate. 


SUPREME COURT OF IOWA. 


In RE CONRAD’S ESTATE* 


The policy was payable to the wife of insured or her legal representatives 
after the death of her husband, vr if she were not living, to her children. 
The wife died before the husband, leaving no children, but grandchildren. 


Held, That the interest of the wife was extinguished by her death, and title 
to the fund passed to the grandchildren by descent. The creditors of her 
estate had no claim on the fund. 


Held, That legal representatives did not mean here administrators, but 
personal appointees to receive the money. 


A. M. Anrrosvs, for Appellants. 
Newman & Brake, for Appellee. 


Rorurock, J. 
The facts necessary to determined the rights of the parties are 
as follows: On the 3d day of February, 1877, John Conrad procured 
from the Connecticut Mutual Life Insurance Company a paid-up 
policy on his life, for the sum of $449. The said policy was in these 
words :— 


This policy of insurance witnesseth, that the Connecticut Mutual Life In- 
surance Company, in consideration of the representations and declarations 
made to them in the application for this insurance, and of the sum of one 
hundred and seventy-five dollars, receipt whereof is hereby acknowledged, 
do hereby insure the life of John Conrad (the insured), for the term of his 
natural life, in the sum of four hundred and forty-nine dollars, for the sole 
use and benefit of Elizabeth P. Conrad (the assured), wife of said insured; 
the sum to be paid at the office of this company in Hartford, Connecticut, to 
the said assured or her legal representatives, within ninety days after due 
notice and satisfactory evidence of the death of said insured during the con- 
tinuance of this policy; or, if the said assured be not then living, the said 
sum shall be payable as above to her children, or to their guardian, if under 
age. That this policy shall not be assigned; but the same may be surren- 
dered to this company and discharged at any time by the assured if 
living, and after her death by the beneficiary hereof, under the statutes of 
Connecticut, , 


At the time the said insurance was effected, Conrad was forty-two 
years old, and his wife, Elizabeth P. Conrad, and one child, named 
Lilly Conrad, were living. The daughter married one Parsons, on 
February 2, 1883. She died in February, 1888, leaving two children 
surviving her. Elizabeth P. Conrad died March 23, 1890. John 
Conrad died May 4,1891. All of said persons died intestate. C. B. 
Parsons was appointed guardian of the children of Lilly Conrad 


* Decision rendered, Oct. 16, 1893. 
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Parsons, deceased, on the 3d day of June, 1891, and he was appointed 
administrator of the estate of Elizabeth P. Conrad on July 10, 1891. 
The insurance company paid the amount of the insurance to the 
administrator and guardian, and he receipted for the same both in 
his capacity as guardian and administrator. The demands pre- 
sented by the creditors, and for the payment of which it is claimed 
the insurance money should be appropriated, are for medical attend- 
ance to Elizabeth P. Conrad and for her funeral expenses. 

The ultimate question for determination upon the foregoing facts 
is whether the proceeds of the policy are part of the estate of Eliza- 
beth P. Conrad. If assets of her estate, there can be no doubt that 
the money is liable for her debts: Smedley vs. Felt, 43 Iowa, 607; 
Murray vs. Wells, 53 Iowa, 256. The district court held that the 
fund did not belong to the estate of Elizabeth P. Conrad. We 
think that the holding was right. It is expressly provided in the 
policy that, if the assured be not living at the time the policy be- 
comes payable, the amount thereof shall be payable to her children. 
There was no authority to make payment to the administrator of 
her estate in any event. The clause authorizing payment to “her 
legal representatives” does not mean payment to their administrator. 
It contemplates payment to some legal representative appointed by 
the wife to receive the money for her. There can be no other mean- 
ing attached to the expression “legal representatives,” because it is 
expressly provided that, if the assured be not then living, payment 
shall be made to the children or their guardian. “Legal repre- 
sentative,” in the broudest sense, means one who lawfully represents 
another in any matter whatever: And. Law Dict., 883. As Mrs. 
Conrad died before her husband, and by her death all her interest 
in the policy was extinguished, the creditors of her estate have no 
claim upon the fund. 

But it is insisted that as there were no children living at the time 
of the death of Mrs. Conrad, or when the policy became payable, the 
fund did not pass to the grandchildren, because they are not named 
as beneficiaries. In such case it should be the policy of the Jaw to 
dispose of the fund according to the law of descent. The case of 
Insurance Co. vs. Palmer (42 Conn., 60) is in all its essential facts 
like the case at bar, and it was there held that a transmissible interest 
vested in the children upon the issuing of the policy, and that the 
child of the deceased child took by descent the interest of its parent, 
and was entitled to a portion of the fund which the parent would 
have received if living. Counsel for appellants cites us to the case 
of United States Trust Co. vs. Mutual Ben. Life Ins. Co. (115 N. Y., 
152), where, in a case much like that at bar, it was held that the 
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grandchildren did not take any interest in the policy, nor the fund 
arising therefrom. Our examination of this and other cases cited 
leads us to a different conclusion. We think that, as the wife was 
not living when the policy matured, the money due thereon was no 
part of her estate, and that, as the children were named in the 
policy as beneficiaries, the fund passed down the line of descent to 
the grandchildren. It seems to us that this conclusion accords 
with the spirit of our laws upon life insurance. It is a provision 
made for the family, and is exempt from the payment of the claims 
of creditors of the insured: Code, § 1182. As the wife in this case 
did not live to acquire any right to the fund, it is surely in accord 
with the intent of the assured that it should pass to the grandchil- 
dren by the law of descent. The judgment of the district court is 
affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


FOLB ET AL. 
v8. 


PHENIX INS. CO.* 


The agent of defendant company testified that he had written a policy for the 
insured in another company on the same property, and had tendered it to 
plaintiff insured both before and after the fire, and had demanded pay- 
ment of the premium, which plaintiff promised to pay but did not do so, 
and policy was not delivered. 

Held, That this was not sufficient evidence of other insurance in violation of 
defendant’s policy. 


Statement by the Court. 

The plaintiffs brought this action to recover the sum of $1,500, 
which the defendant, by its policy of insurance, agreed and prom- 
ised to pay them in case of the joss of their goods therein specified 
by fire, in the contingency and as therein provided and stipulated. 
The policy contained, among others, a clause in these words : “Or 
if the assured shall have or shall hereafter make any other insurance 
(whether void or not) on the property herein specified, or any part 
thereof, without the consent of the company written hereon, then 
and in every such case this policy is void.” In the answer the de- 
fendant alleged as a defense, among other things, “that after the 
issuing of the policy of insurance set out in the complaint the plain- 


*Decision rendered, Nov. 12, 1891. 
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tiffs made other insurance on the property specified, without the 
consent of the defendant written upon the said policy, and in viola- 
tion of its express terms, and thereby rendered said policy void.” 
On the trial the defendant introduced a witness, who testified on its 
behalf as follows : “Iam an insurance agent. As such, I wrote a 
policy for plaintiffs on the goods destroyed and the subject of this 
suit in the Continental Fire Insurance Company, dated November 8, 
1889.” Witness further testified that he tendered this policy to the 
plaintiffs both before and after the fire which consumed the goods, 
and demanded the payment of the first premium specified in said 
policy ; that the plaintiffs promised to pay, but did not do so, and 
witness never delivered this policy to plaintiffs, and that, after these 
tenders, witness received a telegram from his company instructing 
him not to deliver this policy to plaintiffs. Defendant then offered 
to prove by that witness that the books of his company, which he 
had with him in court, showed that this policy had been regularly 
issued, and a record made on said book. Upon objection by the 
plaintiff's counsel, this evidence was excluded by the court, and the 
defendant excepted. Defendant then offered to prove that it was 
the custom of insurance companies to write policies and hold them 
for the convenience of the assured until the premiums were paid. 
On objection of plaintiffs’ counsel this was excluded, and defendant 
excepted. Defendant then offered to prove that after the fire which 
destroyed the goods the plaintiffs demanded of this company (the 
Continental) the amount of this last policy, to cover the loss. Upon 
objection by plaintiffs’ counsel, the testimony was excluded by the 
court, and the defendant excepted. This was all the evidence in the 
case tending to show that plaintiffs had taken out other insurance on 
the property in violation of the terms of the policy sued on. His 
honor submitted to the jury the first issue upon the evidence as to 
the value of the goods, with instructions, to which there were no 
exceptions. As to the second issue, “ Did the plaintiffs, after issu- 
ance of the policy sued on, take out other insurance on said stock of 
goods without the consent of the defendant indorsed on the said pol- 
icy?” his honor instructed the jury that there was not sufficient evi- 
dence tojustify them in finding this issue in favor of the defendant, and 
directed them to answer this issue “ No,” which they did. Defend- 
ant excepted. There was a verdict for plaintiffs on the first issue. 
The court gave judgment for plaintiffs, and the defendant appealed 
to the supreme court. 


Joun W. Hinspare, for Appellan’. 
Tuos. H. Surron, for Appellees. 
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Merrimoy, C. J. 

It seems to us very clear that there was no sufficient evidence 
produced on the trial to go to the jury to prove that the plaintiffs 
did “ make any other insurance, whether valid or not, on the prop- 
erty ” specified in the policy sued upon, subsequent to the date of its 
execution. Accepting the evidence produced as true, it does not 
appear from it, unless by mere vague inference, that the plaintiffs, be- 
fore the loss by fire, requested the defendant’s agent to supply them 
with such subsequent insurance ; nor does it appear that it was 
agreed between the parties that the defendant should do so. At 
most it appears only that the plaintiffs thought of getting additional 
insurance, and that the defendant's agent was zealously trying to 
induce them to do so. It does not, however, appear affirmatively 
that they did not receive the policy tendered them, and that they 
did not pay the premium demanded. If such arrangement had been 
feasible, the agent of the defendant did not agree that the policy 
tendered by him should become the property of the plaintiffs, and 
he would hold it for them until they should pay the premium. It 
does not appear that there was any purpose of the parties to observe 
a very unbusinesslike and unreasonable “ custom of insurance com- 
panies to write policies and hold them for the convenience of the 
insured until the premiums were paid.” The mere fact that defend- 
ant’s books “showed that this policy had been regularly issued, and 
a record made in said book,” was not evidence to prove a contract 
of insurance ; nor was the mere fact that the plaintiffs demanded of 
the company the payment of the supposed additional insurance evi- 
deuce of such contract. The evidence went to prove that the con- 
tract of insurance contemplated (talked about,—thought of) was to 
be made in the ordinary way by executing a proper policy. There 
was not the slightest evidence of a purpose to make a merely verbal 
contract. The alleged contract, behind which the defendant seeks 
to find shelter, was never consummated ; nor was what was said as 
to it in any sense binding upon any party ; nor did it come within 
the meaning or purpose of the clause of the policy sued upon, and 
relied on as a defense by the defendant. Judgment affirmed. 





Supreme Court of Washington. 


SUPREME COURT OF WASHINGTON. 


EMIGH 
vs. 


STATE INS. CO.* 


Where the complaint in an action on a policy does not show either proof of 
loss, ownership, or value, but states that notice was given, and plaintiff - 
was damaged in certain sums, it is bad on demurrer. 

Act of 1890 relative to bill of exceptions construed. 


Bronaveu, McArruur, Fenron & Bronaveu and A. S. Bennert, for 
Appellant. 

H. Dustin, for Respondent. 

Sries, J. 

The sixth section of the act of March 22, 1890 (Acts, p. 335), en- 
acted that a bill of exceptions might be made a part of the record of 
a case on appeal, “as provided by chapter 19 of the Code of Wash- 
ington relating to exceptions.” The twelfth section of the same act 
repealed the act of February 3, 1886 (Acts, p. 70), which was en- 
tirely devoted to changing and remodeling chapter 19. In view of 
the language used in section 6, the intention of the legislature to 
revive chapter 19 is clear and unmistakable. This view is strength- 
ened by the fact that the act of February 25, 1891, (Acts, p. 85), pur- 
ports to amend section 260 of the code, which was one of the sec- 
tions expressly repealed by the act of 1886. The bill of exceptions 
in this case was therefore governed by chapter 19, which required 
notice of presentation and settlement ; and, as no notice of the set- 
tlement was given, it follows that the motion to strike the bill must 
be granted. This leaves the case to be considered upon the only 
error assigned which appears in the record, viz., the demurrer to 
the complaint. The complaint is in very general terms, and does not 
purport to set out the policy sued on. The demurrer was on the 
ground that there were not sufficient facts. In every action for in- 
surance money there can be no recovery except upon the perform- 
ances of certain acts by the insured, and the existence of certain 
facts; and the performance of the acts and the existence of the facts 
must be alleged: May Ins., § 589. The interest of the insured in the 
property destroyed, and the value thereof, must also appear: id., § 
500. In this case the complaint does not show either proof of loss, 
“Decision rendered, Nov.13,1891..  £.22...2°2°2° °° 
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ownership or value. It does state that notice of the fire was given 
to the defendant, and that plaintiff was “ damaged” by the fire in 
certain sums ; but there is no allegation that plaintiff was the owner 
of the property. But notice of the fire is not proof of loss, nor 
would it admit evidence showing a waiver thereof ; and the allega- 
tion that the insured was “ damaged” in a certain amount is no alle- 
gation of value. In the absence of a demurrer, perhaps some of 
these objections might be taken as cured after verdict. But the de- 
murrer challenged the pleading on account of their absence, and it 
should have been sustained. Owing to the peculiar attitude in which 
the cause is placed by the motion to strike out the bill of exceptions, 
we cannot notice other features of it. The judgment is reversed, and 
remanded to the superior court, with instructions to sustain the 
demurrer to the complaint. 
Anders, C. J., and Scott and Hoyt, J. J., concur. 


Dunpar, J. (dissenting). 

I am unable to agree with the majority opinion, nor do I think it 
can be sustained on any other theory than that the complaint must 
set out the application and policy, which I think it is not required to 
do, especially under the provision of the code. This court knows 
nothing of the conditions contained in the policy, and it cannot pre- 
sume that all policies have the same requirements. All we know of 
this contract is what is stated in the complaint, namely; that on a 
certain day defendant, for a certain consideration paid, insured 
plaintiff's property for the sum of $1,700 ; and that thereupon, in 
consideration of the sum paid, the defendant agreed to pay plaintiff 
the sum of $1,700 in case said property should be lost by fire within 
a certain time specified. This was a contract that the parties would 
have a right to enter into, and the court must presume that this was 
the contract they eutered into. The complaint alleges that during 
the time prescribed the said property was destroyed by fire, and 
that plaintiff was damaged in the sum of $1,700, the amount for 
which he was insured. I think it can be plainly gathered from this 
statement that the value of the goods so designated was more than 
$1,700, and tbat any other constraction as to the character of the 
damages would not be a natural but a strained one. In the second 
allegation the words, “insured plaintiffs store building and stock of 
goods therein,” sufficiently, in my opinion, alleged ownership. Giving 
it the common-sense construction that we would language outside 
of pleadings, no other conclusion can be reached. I know of no 
reason why language in a pleading should not be given its ordinary 
meaning. The complaint states that the defendant was notified of 
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the loss and destruction of the property so insured. I think that, 
without doing any violence to the rules of pleading, this must fairly 
be construed to be a notice of the loss by fire. So far as the allega- 
tion of furnishing the defendant with proof of the loss is concerned, 
this court has no way of knowing that the company required any 
proof. Ido not see any good reason for construing contracts with 
insurance companies differently from any other contract, and inter- 
jecting presumptions into them as a part of the contract. So far as 
appears by the pleadings, they insured against loss by fire, and they 
were notified of the loss and refused to pay, and plaintiff brings his 
action, where he is required to make proof of the loss and of the re- 
fusal of the defendant to comply with the conditions of his contract. 
His complaint is certainly very loosely drawn, and omits many aver- 
ments that are usually contained in complaints of this kind ; but, 
under the liberal rule of pleading prescribed by the legislature of 
this state, I think that substantial justice could have done between 
these parties by a trial on the merits under this complaint. 
The judgment should have been affirmed. 


SUPREME COURT OF MICHIGAN. 


HEINLEIN 
v8. 


IMPERIAL LIFE INS. CO.* 


A policy was taken out at the request of a mother upon her life payable to 
her son. The first premium was paid by the mother and the remainder 
by the son, who testified that he had charge of her affairs and paid on her 
behalf. Subsequently the son was induced to surrender the policy on the 
representation of the company that it was graveyard insurance and 
illegal, without time being allowed him for advice. 


Held, That the policy was not wager insurance and the misrepresentation of 
the company justified an action for its revival. 

Held, That in such case the nonpayment of a premium falling due shortly 
after the surrender was no defense. 


Held, That a written notice from the president that notice would be given of 
premiums due excused such nonpayment where no notice had been given. 


Tarsney & Wicker, for Appellant. 
Hovr Post, for Appellee. 


* Decision rendered, June 26, 1894, 
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McGrarty, C. J. 

This is a bill to revive a life-insurance policy, issued December 
22, 1890, on the life of Maretha Heinlein, and payable “to Henry 
Heinlein, Jr., her son, if living; if not living, to the executors, 
administrator, or assigns of said insured.” One Smith, an insurance 
agent, applied to Henry Heinlein to take out insurance. Heinlein 
replied that he did not desire to take out a policy, but that his 
mother had spoken to him about insurance, and he thought that 
she wanted insurance. Smith requested him to see his mother, 
and let him know. Afterwards Smith, who was accompanied by a 
physician, met Heinlein, and asked if the latter had seen his mother. 
Heinlein replied that he had, and Smith suggested that they go 
right up to the house, and they did so. The application was filled 
out, and the medical examination made. The defendant company 
declined to take the full amount, viz., $10,000, but issued a policy 
for $5,000, and the Berkshire Life took a policy for $3,000; a new 
application being made out, and another medical examination hav- 
ing been made. The first premium was paid by check on a bank at 
Saginaw, signed “M. Heinlein, by Henry Heinlein.” The insured 
resided at East Saginaw, and it would appear from the testimony 
that Henry Heinlein also resided there, at the time the policy was 
taken out. The subsequent premiums were payable quarterly, and 
were paid by Henry Heinlein, although he testitied that he had 
general charge of his mother’s affairs, and paid the premiums in her 
behalf. The policy seems to have lapsed in 1891, owing to the fail- 
ure to pay the premium promptly, but a health certificate was fur- 
nished, and the policy was restored. Maretha Heinlein was taken 
sick in the spring of 1892, and died July 2d, of that year. On June 
14, 1892, the president of the defendant company and the secretary 
thereof and the general agent of the Berkshire Life Company went 
to Bay City, where complainant then resided, and secured both 
policies from Henry Heinlein, refunding to him the amount of the 
premiums paid. It appears that, before going to Bay City, the 
officers of these companies had been to East Saginaw, and had there 
learned of the illness of the insured. Upon arrival at Bay City, 
they sought out Smith, who had solicited the insurance, and secured 
his services to aid in recovering the policies. The interview with 
Smith is described by him as follows: ‘We went up to a room, 
Mr. Angus and Mr. Oliver and Mr. Early and myself, and Mr. 
Angus, I think, was the one who broached the subject to me, and 
told me that they were there to see what could be done with the 
Heinlein matter. As near as I can remember, Mr. Early showed 
me the papers, and asked me as to the certificate of health, etc., and 
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wanted to know if I knew that that was graveyard insurance. I 
told him, ‘no, sir;’ I didn’t consider it in that light; that the insur- 
ance was solicited in the regular way. He says: ‘I understand that 
this, where the party is paying the premium on his mother, makes 
it graveyard insurance or speculative insurance.’ I told him I didn't 
think that that was the case,—that this was a case of that kind,— 
because, in Mr. Heinlein’s statement to me previous to this, he told 
me what his mother wanted the insurance for,—to protect the prop- 
erty of some minor children. That is what she was taking this in- 
surance for. And Mr. Angus said to me, or Mr. Oliver,—I could 
not say which one; the conversation was between the two of them,— 
they said it was graveyard insurance, and that if he pressed it, that 
they should put it into the courts, and it would be a question 
whether they would get anything or not, and stated to me that they 
wanted to take them, and would pay for the taking up of the poli- 
cies, and wanted to know what I thought about it. I says: ‘Gen- 
tlemen, if I have done anything wrong in any way, shape, or manner, 
T am willing to right it.’ They wanted to know how I was willing 
to right it. I told them I was willing to go to Mr. Heinlein, and 
state to him their statements, and the only condition that I would 
go would be that they would pay the premiums in full that Mr. 
Heinlein had paid. And Mr. Early and Mr. Angus talked together, 
and wanted to know if I would go and do that, and I told them I 
would, and Mr. Angus signed a check for Mr. Oliver, and Mr. Early 
signed a check payable to my order.” He says, further: “I told 
Mr. Heinlein that, as I understood it, we had got ourselves in 
trouble with that insurance; and he wanted to know how, and I told 
him Mr. Oliver says we had made a mistake in writing the insurance 
in that way, making him the beneficiary, as it came under the head 
of graveyard insurance, and that they wanted to settle the matter, 
and they would do so by paying him back the entire amount of his 
premiums that he had paid if he would release the policies, both for 
the Imperial and for the Berkshire; and Mr. Oliver says to him, 
‘That is the facts in the case,’ as near as I can remember what he 
said. ‘It comes under the head of old folks’ insurance, and ain’t 
legitimate business.’ ”” Complainant testifies that he met Oliver and 
Smith in the street, and “Smith said: ‘You are the man we are 
looking for.’ We went into a store, and Smith says: ‘We have got 
ourselves in a nice box. We have got ourselves in trouble.’ I 
asked him in what way.” Oliver is then introduced, and he pro- 
ceeds to assert that the policies are void; that it was graveyard in- 
surance; that Heinlein didn’t have any insurable interest in his 
mother, and she had no insurable interest in him; that, if the in- 
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sured should die, Heinlein could recover only the premiums paid 
in; that they would refund the premiums if he would surrender the 
policies; that, unless he accepted, they would throw it into the 
courts, and then he would get nothing; that he had insured his 
mother for a speculation; that they were in haste to leave the city; 
that Heinlein suggested that the insurance commissioner lived in 
the city, and that he would go to him for advice; that Oliver said: 
“There is no use going to him. He cannot help you in the matter, 
and, if you don’t take what we offer you, why, we will take it, and 
throw it into court, and you will not get anything.” The matter 
seems to have been closed out within a few hours. Heinlein went 
to the office of Shepard & Lyon, attorneys. The parties went with 
him. Neither Shepard nor Lyon were in. Heinlein then went to 
the office of a justice of the peace. They went with him, and the 
matter was then concluded. From the time that Oliver and Smith 
met Heinlein until the policies were received by them, Heinlein was 
not out of their sight. Heinlein had a short talk with the justice 
about the matter. Oliver and Smith were in the room, and Oliver 
reiterated the assertions as to speculative and graveyard insurance, 
and exhibited to the justice a pamphlet containing some reference 
to the subject of speculative insurance, and read therefrom. 

We think that the facts bring the case within the rules laid down 
in Tabor vs. Insurance Co. (44 Mich., 324), and that complainant is 
entitled to the relief prayed. There is no ground for the claim that 
this was a wager policy. It affirmatively appears that the first pre- 
mium was paid by the insured and the fact that the check for the 
premium was signed as it was, and was, as thus signed, presented 
and honored, supports Heinlein’s claim that he was acting for his 
mother, had general charge of her affairs, and for her forwarded the 
other premiums: See, also, Renard vs. Clink, 91 Mich., 1. Myr. 
May says, at section 112, ifthe person whose life is insured pays the 
premiums, there cap, be no doubt, even if the beneficiary has no in- 
terest, since his own interest supports the policy: Campbell vs. 
Insurance Co., 98 Mass., 381; Hogle vs. Insurance Co., 6 Rob (N. Y.), 
567; Scott vs. Dickson, 108 Pa. St.,6; Amick vs. Butler (Ind. Supt.). 
It is apparent from the policy itself that the mother’s regard for the 
son’s interest was not the only motive for its procurement. The 
record discloses that the policy was made payable on the event of 
the death of Henry Heinlein to the estate of the insured, at the 
special instance of the insured. This fact tends to corroborate 
what Smith says as to the purpose of the policy. 

It is urged, however, that a premium fell due July Ist, following 
the surrender, which was not paid or tendered. There are two 
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reasons why this contention should not prevail: First. Payment or 
tender of premiums is not necessary when the insurers have already 
declared the policy forfeited, or done any act which is tantamount 
to a declaration on their part that they will not receive it if tendered: 
May, Ins., § 358. Second. On February 12, 1892, the company, by 
its president, had sent a written notice to the insured, which con- 
tained the following: “Your premiums on insurance with this 
company will be collected hereafter at this office, instead of at Sagi- 
naw Bank, and must be here before twelve o’clock noon on the day 
of maturity. You will receive due notice of day when due, amount,” 
etc.: See May, Ins., §§ 356, 356a. The decree of the court below 
will be reversed, and a decree entered here for the complainant, 
restoring the policy, and for the amount thereof, with costs of both 
courts. The other justices concurred. 


COURT OF CIVIL APPEALS OF TEXAS. 


MUTUAL LIFE INS. CO., or NEw York, 
vs. 


HAYWARD ET AL.* 


The insured was found dead in his room, with decisive evidence of morphine 
poisoning, and leaving a note directing a telegram to be sent announcing 
his death as one who had broken his vow and ceased to be a man. The 
policy provided that it should be void in case of suicide. 


Held, That a verdict for the plaintiff will be set aside as against the evidence. 


Held, That evidence of a witness that there was nothing to indicate an inten- 
tion to commit suicide, which was a mere conclusion of a witness, was 
inadmissible. 


Held, That a verdict of a coroner’s jury will not shift the burden of proof of 
suicide from the company. 


Fisuer & Towns, for Appellant. 
Kirrrett & Auten, for Appellees. 
Garrett, C. J. 

This suit was brought by Mollie C. Hayward against the Mutual 
Life Insurance Company, of New York, to recover on a policy of 
insurance issued by it in her favor upon the life of her late husband, 
Richard Hayward. The defense is that the insured committed sui- 
cide, contrary to the express provisions of the contract. During 
the trial Mrs. Hayward suddenly died, and W. H. Beasley was ap- 
pointed temporary administrator of her estate, for the purpose of 


~* Decision rendered, April 29, 1894. 
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prosecuting the suit, and, by agreement he was made a party, and 
the trial proceeded with. Before the trial commenced, the defend- 
ant admitted that the plaintiffs had a good cause of action, as set 
forth in the petition, except as it might be defeated by the matters 
of defense which might be established on the trial, basing its de- 
fense solely on the ground of a breach of the conditions of the 
policy by the suicide of the insured, Richard Hayward. Said ad- 
mission was entered of record, and the defendant was allowed to 
open and close the case, having assumed the burden of proof of 
suicide. The policy of insurance was dated August 5, 1890, and the 
condition, the breach of which was the defense relied on, is upon 
the warranty contained in the application of the assured for the 
policy, as follows: “I also warrant and agree that I will not die by 
my own act during the said period of two years.” A trial by jury 
resulted in a verdict and judgment in favor of the plaintiffs. 

The first assignment of error presented in the brief of appellant 
is, “that the verdict of the jury was wholly unsupported by, the evi- 
dence, in that defendant established, by the manifest weight of the 
evidence, that Richard Hayward did die by his own act within two 
years from the date of the issue of the policy.” We are of the 
opinion that this assignment is well made. Briefly stated, the facts 
show that the insured died at the Hotel Mosor, in the city of St. 
Louis, Wednesday, December 16, 1891. He was « resident of Hous- 
ton, Tex., but was in St. Louis for the purpose of preparing himself 
to go to work as a traveling salesman for the Curtis & Co. Manu- 
facturing Company, of St. Louis, by which he was engaged as such 
on November 11, 1891. He reached St. Louis about November 
20th, and remained there until he died. He was stopping at Hotel 
Mosor, and went daily to the place of his employe’, to prepare to 
start upon his first trip as traveling salesman. On Monday, Decem- 
ber 14th, he was at his employer’s place of business, seemed cheer- 
ful and in good spirits, and left there, expecting to return about 
4 o'clock in the afternoon the next day. He did not return, and 
John Stuart, the secretary of the Curtis & Co. Manufacturing Com- 
pany, who happened to be in the neighborhood of his hotel, called 
to see him at his room between 9 and 10 o’clock Tuesday night, and 
remained with him about an hour, and left him about 10 o’clock. 
Stuart found Hayward at his room in bed, complaining of a fever 
and headache; and, as Stuart had heard, he had not been out of the 
hotel that day. Stuart saw medicine in the room, but Hayward did 
not seem to be seriously ill. On Wednesday morning, December 
16th, between 7 and 8 o’clock, as Patrick Cassidy, houseman for the 
hotel, was passing through the halls, he heard groaning and heavy 
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breathing in Hayward’s room. He knocked at the door, but, re- 
ceiving no answer, he unlocked it with a pass-key and entered the 
room, where he found Hayward lying on the bed in his shirt and 
drawers, and partially covered with a blanket. He was unconscious, 
and appeared to be dying, and his skin showed a bluish discolora- 
tion. There was no one else in the room. Cassidy called fora doc- 
tor through a speaking tube connecting the room and hotel office, 
and Whitser, the bookkeeper of the hotel, went up immediately. 
The two then made an examination of the room. Cassidy testified 
that he “saw some papers, like powder papers used by doctors and 
druggists, open on the table, but their contents were gone.” He 
also saw on another smaller table a small empty bottle, with no 
label on it, but could not tell what the contents had been, either by 
looks or smell. He looked to see if he could find any trace of mor- 
phine or other drugs. He also saw on the small table some letter 
heads and envelopes of the Curtis & Co. Manufacturing Company, 
and on the same table a note written on a serap of paper apparently 
torn off a letter head. His recollection of the contents of the note 
were that it was addressed to some one. He did not remember the 
name. It directed the person to telegraph some one at Houston, 
Tex., whose name he did not remember; and then followed the 
words: “I have broken my sworn vow. I have ceased to live, and 
am no longer a man.” He did not remember whether any name was 
signed or not. Other witnesses testified as to the existence of the 
note and its contents. The note was not produced on the trial, bat 
its existence was conclusively established, and as to the contents 
the testimony of the witnesses varied but little. It was addressed 
to John Stuart, and according to the testimony of Edmoustone, the 
police reporter of the St. Louis Republic, who made a copy there- 
of, it ran: “Telegraph Sam Allen, lumber dealer at Houston, Texas, 
I have ceased to be a man. I have broken a sworn vow. Richard 
Hayward.” Allen testified that about December 16, 1891, he re- 
ceived a telegram from St. Louis, from the man who kept the hotel 
where Hayward is said to have died, signed Mosor, he thought in 
substance as follows: “Sam Allen, Houston, Texas: Richard Hay- 
ward dead. I have broken the sworn vow. I have ceased to be a 
man. KR. Hayward.” This telegram he gave to Mrs. Hayward. 
There can be no doubt that Hayward wrote this note. 

Dr. J. D. Irwin, a witness, testified: “ My name is Judson D. Irwin. 
I reside in the city of of St. Louis, Mo., and am a physician by pro- 
fession. I graduated from the Rush Medical College of Chicago in 
the year 1879, and have practiced ever since. I remember the death 
of one Richard Hayward on or about December 16, 1891, a guest at 
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the Hotel Mosor, in the city of St. Louis, Mo. I was the physician 
in attendance on the said Hayward on the day of his death. I first 
saw Hayward at about eight o’clock in the morning. I went to his 
room in the Hotel Mosor, and found him in a comatose condition, 
breathing heavily, with a bluish cast about the face, and he had all 
the symptoms of a person under the influence of morphine. I gave 
him the usual remedies for morphine poisoning. He never became 
conscious, but continued to grow weaker up to the time of his death, 
which took place between two and three o’clock that same afternoon. 
My conclusion was that he died from an overdose of morphine. I 
recollect the case, and have also refreshed my memory from the rec- 
ords of the recorder’s office. I observed the effects of morphine,— 
deep heavy breathing, with a slight discoloration of the skin, con- 
traction of the pupils of the eyes, and unconsciousness. In my 
opinion, as a physician, an overdose of morphine was the cause of 
Hayward’s illness and of his death.” On cross-examination, Dr. 
Irwin stated that there was no post mortem examination of the body. 
Hayward was in an unconscious condition when he first saw him, 
and remained so all the time up to the time of his death. He made 
no analysis of any bottle found in the room. He remembered a 
small bottle or vial in the room, but, at the time he testified, did 
not remember whether there was a label on the bottle or not. Dr. 
Beasley testified that he had known Hayward for about eight years, 
and had attended him in sickness several times. The last time he 
had treated him was for apoplexy, about eight or nine months be- 
fore his death. He had noticed this apoplectic tendency in Mr. Hay- 
ward the one time. That was eight or nine months before he went 
to St. Louis. He thought the external conditions of Hayward, as 
related by counsel, were not conclusive proof of morphine poison- 
ing. There was much medical expert testimony as to whether the 
conditions indicated morphine poisoning or apoplexy, the decided 
weight of which was, as we think, that morphine poisoning was the 
cause of the death. In order to show a motive for the commission 
of suicide, the defendant showed that Hayward was involved in debt, 
but, on the other hand, it appeared that he was cheerful and anxious 
to get started upon his trip. Evidence that he was drinking to ex- 
cess while at the hotel was met with evidence not only as to his 
general temperate habits, but the testimony of Stuart and others, 
with whom he was associated in St. Louis, that he was daily at his 
work, and drank nothing during the day except perhaps a glass of 
beer at luncheon. We have not deemed it necessary to state other 
evidence than that of facts immediately attendant upon the death of 
Hayward, because, if it were not for the note which was found upon 
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the table in the room, there would be no reason to disturb the ver- 
dict of the jury. The note, however, cannot be accounted for upon 
any other hypothesis, consistent with the facts in the case, than that 
Hayward died by his own hand. It is a stubborn fact, which must 
be considered in the determination of the issue. As before stated, 
there can be no question as to its existence and authenticity. It was 
addressed to John Stuart, the secretary for the company for which 
Hayward worked, and the friend who had given him employment. 
It requested Stuart to telegraph Sam Allen, of Houston, Tex., a man 
who was also his friend, something which, under the circumstances, 
must necessarily be of his death. We need not inquire why he had 
ceased to be a man, or what sworn vow he had broken, except to 
say that this language is not consistent with the theory that the 
morphine was taken accidentally. The verdict was contrary to the 
evidence, and against the manifest weight of the evidence. 

With a view to another trial, we have examined the remaining 
assignments of error, and are of the opinion that the court erred in 
admitting the testimony of Stedman that there was nothing to in- 
dicate that Hayward had the least intention of taking his own life, 
as shown by defendant’s bill of exception. Such statement was a 
conclusion of the witness, based on the assumption that he knew 
what actions would have indicated such an intent. It cannot be 
said to be a shorthand statement of a fact. Also the second para- 
graph of the charge was erroneous, because there was no evidence 
to authorize the submission to the jury, as an issue, the state of 
mind in which the deceased took the morphine, if he took it. In 
other respects the charge was correct. The defendant not only as- 
sumed the burden of proof to show that the assured died by his own 
hand from morphine administered with suicidal intent, but the bur- 
den of proof was properly upon it to sustain this defense. It was 
not shifted by the introduction of the verdict at the coroner’s in- 
quest, although, in the absence of any other testimony on that issue, 
the verdict at the inquest would be sufficient prima facie to show 
death by suicide. 

The judgment of the court below will be reversed, and the cause 
remanded. 
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SUPREME COURT OF WISCONSIN. 


GRACE ET AL. 
US. 


NORTHWESTERN MUTUAL RELIEF ASS’N Et Au.* 


A member of a benevolent society returned his certificate, stating that he sur- 
rendered it for a change of beneficiary, and requesting a new certificate 
forwarded payable to such beneficiaries as he should name in his will; 
which was done, but the member never made a will. 


Held, That the failure to make a will defeated and rendered incomplete the 
cancellation of the old certificate, which still remained in force. 


Statement of facts by Cassopay, J. 


Action by Leo T. Grace and others, by Annie R. Grace, their 
guardian, against the Northwestern Mutual Relief Association and 
Annie L. Grace, to recover on a certificate of membership in defend- 
ant association, taken out by plaintiff's father, on which defendant 
Annie L. Grace also claims the right to recover. From a judgment 
awarding the fund to Annie L. Grace, plaintiffs appeal. Reversed. 

It appears from the record that the infant plaintiffs are the chil- 
dren of one John F. Grace and the said Annie R. Grace; that May 
30, 1887, the said John F. Grace became a member of the defendant 
association, and paid his dues, and received a certificate of member- 
ship, with his then wife, Annie R., as beneficiary, and, in case of her 
death prior to his, then payable to his heirs at law; that November 
26, 1888, on application of the said John F. Grace, such contract of 
insurance was changed, and his said three children were made sole 
beneficiaries, and the certificate therefor was issued, and is now in 
possession of the plaintiffs; that January 25, 1890, the said John F. 
Grace, supposing said last-named certificate to have been lost, 
obtained from the defendant association another certificate to the 
same effect; that October 4, 1890, the said Annie R. Grace obtained 
a divorce from the said John F. Grace; that February 10, 1891, the 
said John F. Grace married the defendant Annie L. Grace; that 
February 11, 1891, the said John IF’. Grace applied to the defendant 
association for a change of beneficiaries, and therewith returned and 
surrendered to said association said last-named certificate for the 
purpose of securing such change, and that said association should, 
in consideration thereof, issue to him a new certificate, payable to 
such person or persons as he should designate and name in his last 


* Decision rendered, May 1, 1894, 
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will and testament; that thereupon, and on the same day, the de- 
fendant association issued to the said John F. Grace a new certifi- 
cate, according to such application, with such person or persons as 
beneficiaries as he should designate and name in his last will and 
testament; that the said John F. Grace failed to name or designate 
any such beneficiary during his lifetime, by last will and testament 
or otherwise; that January 28, 1893, the said John F. Grace died 
intestate; that March 30, 1893, the said Annie R. Grace, mother of 
said plaintiffs, was duly appointed their guardian; that June 30, 
1893, this action was commenced by said infants as plaintiffs to en- 
force the payment of $2,000 as such insurance; that their complaint 
filed and served therein alleged in apt words, in effect, the facts 
stated, and that all payments of premiums had been made by the 
said John I’. Grace prior to his death; that the defendant Annie L. 
Grace demurrer to said complaint on the ground that the same did 
not state facts sufficient to constitute a cause of action; that the 
defendant association answered said complaint, to the effect that it 
was ready and willing, April 10, 1893, and ever since had been, to 
pay over said $2,000 to the beneficiaries or proper person entitled 
thereto under said certificate, upon the surrender of the same, and 
asking the court to determine the conflicting claims thereto, and 
that the association be directed to whom to pay said money, and 
that such certificate be delivered up, etc. The cause was heard by 
the court upon such pleadings, and it was thereupon, in effect, 
ordered and decreed that said demurrer be, and the same was 
thereby, sustained; and it was further decreed and adjudged that 
the plaintiffs take nothing by their action, and that the defendant 
Annie L. Grace was entitled to the fund mentioned, and that she 
have and recover the same from said association, less $15 costs in 
favor of said association, upon delivery to the company of proper 
satisfaction for such judgment. From that part of the judgment in 
favor of Annie L. Grace, and the whole thereof, the plaintiffs bring 
this appeal. 


J. P. Smetxer, for Appellants. 
F. E. Pargrnson and Aupro Jenks, for Respondents. 


Cassopay, J. (after stating the facts.) 
It must be conceded that as the contract was prior to the attempted 
change, February 11, 1891, the infant plaintiffs were the sole bene- 
ficiaries. In Mr. Grace’s “application for change of beneficiary,” 
made on that day, it is stated, in effect, that the former certificate is 
thereby returned and surrendered “for the purpose of securing a 
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change of beneficiary;” and that the association, in consideration 
thereof, would issue and forward to him a new certificate, payable 
to such person or persons as he should designate and name in his 
last will and testament. The certificate was issued accordingly, but 
no person was ever designated or named as such beneficiary by last 
will and testament or otherwise. The proposed change was never 
in fact effected, by reason of such failure of Mr. Grace to so name or 
designate. Since the former certificate was so returned and sur- 
rendered for the sole purpose of securing such change, and since no 
such change was ever, in fact, effected by reason of such failure, the 
question recurs whether such return and surrender of such former 
certificate operated as a complete cancellation and extinguishment 
of the same, or whether such return and surrender remained in- 
choate, depending upon such change being made complete by such 
designation or naming of new beneficiaries or beneficiary. Upon 
careful consideration we are constrained to hold that such return 
and surrender so remained inchoate and dependent. It is very 
much the same in principle as where attempts have been made to 
alter portions of a will by erasures without obliteration, and by way 
of substituting new words by interlineation which fail to go into 
effect for want of reattestation; and hence, as there was no intent 
to revoke, except by way of such substitution, which so failed, the 
courts have generally held that the attempted alteration is ineffect- 
ual: Will of Ladd, 60 Wis., 193, 194, and cases there cited. See, 
also, Short vs. Smith, 4 East, 419; Soar vs. Dolman, 3 Curt. Ecc., 
121; Brooke vs. Kent, 3 Moore P. C., 334; In re Parr, 6 Jur. (N.S.), 
56. So here we must hold that the attempted change of beneficiaries 
was left incomplete, and hence ineffectual; and that the contract of 
insurance must be regarded the same as though the former certifi- 
cate had never been returned and surrendered. That part of the 
judgment in favor of the defendant Annie L. Grace and against the 
plaintiffs is reversed, and the cause is remanded, with direction to 
overrule the demurrer and render judgment in favor of the plaintiffs 
for the fund of $1,985, so held by the defendant association for the 
rightful owner as mentioned; but no costs are to be awarded against 
the association, either in this court or the trial court. 





Court of Civil Appeals of Texas. 


COURT OF CIVIL APPEALS OF TEXAS. 


PHENIX INS. CO. 
vs. 


WARD.* 


Policies that had expired were renewed on the solicitation of the clerk of the 
agent who had issued them, and he was informed upon delivery of the 
policies that the property was mortgaged, and said it was all right. 


Held, That the company was estopped to set up the mortgage in avoidance of 
the policies. 


Hospy, Lanier & Kirsy, for Appellant. 

Greer & Greer, for Appellee. 

Garrett, C. J. 

This is a suit upon an insurance policy to recover for the value of 
certain household goods destroyed by fire. By the terms of the 
policy sued on it was provided that if the assured was not the sole 
unconditional owner, and if his title was not complete to the prop- 
erty, or if the same was incumbered by mortgage, the policy was to 
be void. The defendant pleaded that it was not liable, because the 
policy was obtained by the plaintiff upon the representation at the 
time it was issued to the effect that plaintiff was the unconditional 
and sole owner of the property insured, and that the same was not 
incumbered by mortgage, when in fact the plaintiff was not the 
owner of the piano,—part of the property insured—for that it was 
then mortgaged to Thomas Goggan & Bro., of Galveston. The court 
rendered judgment in favor of the plaintiff for the amount of the 
policy less the value of the piano. 

The liability of defendant upon its contract of insurance was es- 
tablished if the defense set up was not sustained, or if the contract 
of insurance was divisible. Upon its face the policy insured the 
property in the aggregate for the sum of $1,450. No separate value 
is given to any of the items of the property insured. The property 
insured is described as “ household furniture, useful and ornamental, 
kitchen furniture and utensils, etc.; piano, organ, sewing machine, 
family supplies, and fuel.” The policy is entire in form, and recites 
payment of an entire premium. There is credited on the policy 
$25 for a previous loss, which had been adjusted and settled at that 
sum, There was a chattel mortgage upon the piano for $550 in 
favor of Thomas Goggan & Bro., of Galveston, at the time the policy 


* Decision rendered, April 12, 1894. 
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was issued and at the time of the fire. Prior to the issuance of the 
policy sued on the plaintiff had separate policies of the defendant 
on the piano and the other property issued upon written applica- 
tions; the one on the piano for $600, and that on the other property 
for $850. When these policies expired, S. R. Keen, who was the 
clerk of V. Wiess, the agent who issued them, inquired of plaintiff 
if he wished to renew the same. Plaintiff then declined to do so, 
but after two or three days, on reflection, told Keen to renew the 
insurance, and the policy sued on was issued. When it was pre- 
sented to the plaintiff by Keen, plaintiff asked him if he ought not 
to put the piano in a separate policy from the furniture, and make 
it payable to Thomas Goggan & Bro. as their interest might appear. 
He replied that it made no difference. Plaintiff told Keen before 
he took the policy that the piano was mortgaged, and accepted his 
statement that the policy was all right, and paid the premium. The 
policy was issued on verbal application, as above stated. V. Wiess 
was the agent of defendant at Beaumont, and in Jefferson County. 
Keen was his clerk, and had been for more than three years, and 
did all the detail work of soliciting insurance, filling out policies, 
collecting premiums, and the like; Wiess doing nothing more than 
to sign the policies officially. In all other respects than to sign the 
policies Keen had the management of the business. Wiess had no 
knowledge of the mortgage on the piano, and never heard of it until 
after the fire. The court below, trying the case without a jury, 
found that Keen was not the agent of defendant, and that notice t« 
him would not bind the defendant; but held that the policy was a 
divisible contract for insurance, aud rendered judgment, as above 
stated, in favor of the plaintiff for the sum of $825, with interest, 
being the balance of policy less $600, the value of the piano. Both 
parties excepted to the judgment of the court, and gave notice of 
appeal, but the defendant only has assigned errors. 

The condition of the policy relied on by the defendant to defeat a 
recovery by the plaintiff is reasonable, and would be ordinarily 
valid: Insurance Co. vs. Camp, 64 Tex., 524. But defendant would 
be estopped to set up the breach of such condition if the policy was 
delivered with full knowledge of the facts constituting the breach. 
To insist on these facts as a ground of avoidanceis to attempt a fraud: 
Insurance Co. vs. Ende, 65 Tex., 121. While we are disposed to 
agree with appellant that the contract was not divisible, and that the 
court below erred in so holding, yet, if the undisputed facts show 
that Keen was such an agent of the defendant as that notice to him 
of the fact of the mortgage would be notice thereof to the defend- 
apt, the judgment of the court below ought to be affirmed. The 
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court found that Keen had knowledge of the mortgage, but that he 
was not the agent of the defendant. The factsas above stated, how- 
ever, with regard to his agency, appear from the statement of facts 
to be undisputed. He was shown to be the clerk of Wiess, who was 
the general agent of defendant for Jefferson County, with powers to 
solicit insurance and issue policies for the transaction of his entire 
insurance business, except the signing of policies. As such clerk, 
notice to him was notice to the defendant: Insurance Co. vs. Josey 
(Tex. Civ. App.); Mechem, Ag., § 193; May, Ins, § 154; Bodine vs. 
Insurance Co., 51 N. Y., 117; Arff vs. Insurance Co., 125 N. Y., 57; 
Insurance Co. vs. Rounds (Neb.); Bergeron vs. Banking Co. (N.C.); 
Insurance Co. vs. Ruckman (Ill. Sup.). 

We are asked by the appellee tu reform the judgment of the court 
below, and render judgment in his favor for the full amount of the 
policy. As this court has only appellate jurisdiction, and the ap- 
pellee has not invoked such jurisdiction by a cross appeal, we can 
only affirm the judgment. Affirmed. 


SUPREME COURT OF MICHIGAN. 


HEMBEAU 
vs. 
GREAT CAMP OF KNIGHTS OF MACCABEES.* 


The laws of a benevolent society provided that the executive committee 
should decide on the validity of death claims, and on an appeal taken from 
their decision to the society the decision of the latter should be final. 


Held, That the provision was not against public policy and was binding on 
the beneficiaries of the members. 


Held, That where a beneficiary was not within the classes allowed by the so- 
ciety, no action for recovery will lie, and the case is not affected by a 
fraudulent representation of the agent to the insured that such a benefi- 
ciary was allowed. 


Row .anp Connor, for Appellant. 

Duranp & Carton, for Appellee. 
Monrcomery, J. 
The defendant is a fraternal and mutual benefit association, doing 
business on the assessment plan. It pays beneficiaries of the class 
to which deceased belongs $1,000 in case of death. By the laws of 
the order, beneficiaries are confined to widows, relatives within the 
first degree of kinship, andto dependents. Alexander Coderre became 


* Decision rendered, June 16, 1894, 
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a member of the order in 1889, and named the present plaintiff as 
beneficiary, claiming that he was a dependent. Coderre died July 
16, 1892. Proofs of death were made by plaintiff. The executive 
committee of the order which passes on death claims refused to al- 
low the claim of plaintiff, on the ground that plaintiff was not, and 
never had been, a dependent of Coderre. On appeal to the Great 
Camp, this action of the executive committee was sustained. Plain- 
tiffthen brought the present suit in the Circuit Court for the County 
of Saginaw, and on the trial the circuit judge directed a verdict for 
the defendant, on the ground that, by his contract, the plaintiff was 
precluded from maintaining the action. Among the laws of the 
order at the time that Coderre became a member of the defendant, 
and also in force at the time of his death, was section 83, which 
provides :— 

The executive committee shall have power to pass on all death claims ; and 
if, in their judgment, any such claim is not, on its face, a valid one, they shall 
notify the beneficiary or beneficiaries of the deceased member thereof, and 
give them or their attorneys an opportunity to appear before such committee 
within sixty days thereafter, and present such evidences as they may have to 
establish the justness of said claim; and the said committee shall try, hear, 
and decide upon the justness or validity of such claim, and such decision shall 
be binding on such claimant, unless an appeal is taken to the Great Camp. 
The notice of the appeal from the decision of the executive committee must 
be filed with the great record keeper within sixty days thereafter. The de- 
cision of the Great Camp in all such cases shall be final, and no suit at law or 
equity shall be commenced or maintained by any member or beneficiary 
against the Great Camp. 

We think the ruling of the circuit judge was in accordance with 
the holdings of his court in Canfield vs. Great Camp of Knights of 
Maccabees (87 Mich., 626), and Van Poucke vs. Society (63 Mich., 
378). An attempt has been made to distinguish this case, but we 
do not discover any difference in principle between the Canfield Case 
and the present. That was a death claim, and the plaintiff was wholly 
defeated. It was sought to try by the suit at law the question of 
whether his policy was binding at the time of the death. The only 
possible difference between that and the present case is that in the 
present case the determination of the Great Camp was that the pol- 
icy never was of binding force. But this is not sufficient to distin- 
guish the eases in principle. The plaintiff contends that this law of 
the order is invalid as against public policy, for the reason that it 
attempts to oust the courts of jurisdiction. The same point was 
made in the Canfield Case, and, while it was not much discussed, 
- this court held that the case was controlled by the Van Poucke Case. 
The holding of the courts places contracts of this nature by which 


one becomes a member of a mutual asscciation, and entitled to ben- 
VoL. XXIII.—45. 
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efits in case of disability, or whose heirs are entitled to benefits in 
case of death, as upon a different footing than ordinary contracts 
between individuals. As was said in the case of Rood vs. Benefit 
Association (19 Ins. L. J., 975): “ Thisisa purely voluntary associa- 
tion. The members of this association have, by their own organic 
law, provided a tribunal to hear and determine all claims against it, 
and I do not think any court can be invoked to review the action of 
the board in a matter so completely delegated tothem. To attempt 
to enforce by suit any claim which the board of directors has acted 
upon, or refused to aliow or approve, is equivalent to prosecuting an 
appeal from this board. It was certainly competent for the mem- 
bers of the association to agree among themselves that the action of 
their board of directors in reference to any claim presented against 
the association should be final, and there can be no doubt from the 
language of the clause from the constitution just quoted that they 
have so agreed.” See, also, Woolsey vs. Independent Order of Odd 
Fellows, 61 Iowa, 492 ; Anacosta Tribe vs. Murbach, 13 Md., 91; 
Society vs. Vandyke, 2 Whart., 308 ; Toram vs. Association, 4 Pa. 
St., 519 ; Lantalum vs. Insurance Co., 22 N. B. R., 14. 

The effect of this agreement would not be to oust the court of 
jurisdiction in case the Great Camp should determine that the plain- 
tiff was entitled to benefits, but should refuse to proceed to make 
payment. But such is not the case here. The plaintiff has sub- 
mitted his claim to the jurisdiction provided by the laws of the order, 
and has been defeated therein, and now applies to the courts for re- 
dress. We think it was competent, under the decisions cited, for the 
association to provide a law of its order to which all parties should 
assent, and which should make a finding of liability by the duly 
constituted committees of the order a condition precedent to a right 
to receive benetits. The plaintiff claims that the decision of this court 
in Risser vs. Hoyt (53 Mich., 185), and other cases in which it has 
been held that the legislature may not impair the right of trial by 
jury, are inconsistent with the validity of such an engagement 
as the one under consideration. We fail to see how the cases 
have any application to the question before us. This is not a 
case of an attempted exclusion of remedy by the legislature, 
but a case where the parties have agreed that only on certain 
terms and under certain conditions shall a member be entitled 
to receive any benefits, or the beneficiary named be entitled to 
receive any sum in case of the death of the member. But it 
is claimed, further, that the company is guilty of fraud, which 
takes this case out of the rule laid down in Canfield vs. Great Camp 
of Knights of Maccabees. The declaration alleges that, before coming 
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into court, the plaintiff diligently prosecuted his claim for payment, 
and has exhausted his remedies, before the tribunals provided by the 
order ; and the plaintiff further alleges that “the defendant by re- 
fusing, as aforesaid, to pay said sum-of money to said plaintiff, is 
acting in violation of the laws, rules, and regulations of said associ- 
ation, and is wilfully seeking to defraud said plaintiff.” The only 
respect in which any fraud is alleged is that, at the time Coderre 
became a member, the agent of the company assured Coderre that 
the plaintiff was a “dependent,” within the meaning of the policy. 
There is no averment of any facts tending to show fraud on the 
part of the executive committee or of the Great Camp. This being 
so, one of the very questions which they had to determine was the 
effect of any alleged statements which the plaintiff was able to prove 
had been made by the agent of the company. Fraud cannot be 
predicated upon the decision of the tribunal, constituted by the par- 
ties themselves, either as to the equity or the law of the case consid- 
ered, unless, in fact, such committee acted in bad faith and oppres- 
sively. No such allegations are contained in the declaration, and the 
case cannot therefore, on this ground, be distinguished from the 
Canfield Case. 
The judgment of the court below will be affirmed, with costs. 
Long, J., did not sit. The other justices concurred. 


SUPREME JUDICIAL COURT OF MAINE. 


—_——_- 


BLINN 
v8. 
DRESDEN MUTUAL FIRE INS. CO.* 


A contract of insurance, like any other, is to be construed in accordance with 
the intention of the parties, and this is to be ascertained from an exami- 
nation of the whole instrument. 


The face of the policy, while insuring the property destroyed to the amount 
of $700 against loss or damage by fire, expressly limited such insurance to 
an amount “not exceeding in any case or under any circumstances the 
sum aforesaid, nor more than two-thirds of the actual destructible value 
of the buildings at the time the loss may happen.”’ 

The same provision was contained in one of the conditions annexed to the 
policy, as also in one of the by-laws of the company, both of which were 
referred to, and became a part of the contract between the parties. 

Held, That the plaintiff was not entitled to recover more than two-thirds of 
the actual value of the building destroyed, notwithstanding another 


Decision rendered, April 21, 1893. Official Syllabus. 
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condition annexed tothe policy provided that, ‘‘in settling a loss,the dam- 
age is to be paid in full, not exceeding (in any case or under any circum- 
stances) the whole amount insured, and is to be estimated according to 
the fair value of the property at the time of the fire.” 

The term ‘‘ damage,’ as therein used, may, when considered in connection 
with the whole contract, properly be construed as referring, not to the 
amount of loss which the plaintiff has sustained, but rather to the recom- 
peuse or compensation to which the plaintiff is entitled from the company. 


Gerorce B. Sawyer, for Plaintiff. 


W. H. Foeter and J. F. Lipsy, fur Defendant. 
Foster, J. 


The defendant company insured the plaintiff's house and ell against 
fire in the sum of $700. A total loss occurred, and this suit was 
brought, the plaintiff claiming to be entitled to the full amount 
named. The court instructed the jury that the plaintiff could re- 
cover, if at all, only two-thirds of the fair value of the house and ell 
above the cellar, not exceeding the amount insured, with interest. 
To this instruction the plaintiff excepted. 

The only question presented is whether, by the terms of the pol- 
icy, the plaintiff is entitled to recover only two-thirds the value of 
the property destroyed. 

The by-laws of the company and conditions annexed to the policy 
are referred to therein and become a part of the contract. A con- 
tract of insurance, like any other, is to be construed in accordance 
with the intention of the parties, and this is to be ascertained from 
an examination of the whole instrument. 

By article 8 of the by-laws it is provided that “in no case shall the 
insurance exceed two-thirds the real value of the property insured.” 
The same provision is found in the second condition annexed to the 
policy, and is in these words:— 

And no property insured for more than two-thirds of its value. 

Upon the face of the policy itself, the company, while insuring the 
property destroyed to the amount of $700 against loss or damage 
by fire, expressly limits such insurance to an amount— 

Not exceeding in any case or under any circumstances the sum aforesaid, nor 
more than two-thirds of the actual destructible value of the buildings at the 
time the loss may happen. 

There is also a further provision that the loss or damage is “ to be 
estimated according to the fair valuation of the property at the time 
of the fire.” 

Notwithstanding these express stipulations contained in the body 
of the policy, the by-laws, and the condition before referred to, the 
plaintiff contends that he is entitled to recover the full amount in- 
sured, and bases his claim principally upon the language of the 
ninth condition annexed to the policy, which provides that— 
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In settling a loss, the damage is to be paid in full, not exceeding (in any 
case or under any circumstances) the whole amount insured, and is to be 
estimated according to the fair value of the property at the time of the fire. 


While, at first glance, it might appear, with some degree of plausi- 
bility, that this language would entitle the plaintiff to the full amount 
of his claim, yet, upon an examination of the contract as a whole, 
and giving a fair and reasonable construction to the whole instru- 
ment, and to each clause such a construction as will give effect to 
every other part of the instrument, if possible, we are not inclined 
to believe that the language of this last condition is in conflict with 
the other portions of the policy to which we have referred. The 
body of the policy expressly states that the company shall not be 
liable for more than two-thirds of the actual destructible value of 
the buildings at the time the loss may happen. The condition and 
by-law already mentioned declare that no property shall be insured 
for more than two-thirds of its value. This language is so plain 
that but one interpretation can be given to it—that in no event is 
the company liable far more than two-thirds the fair cash value of 
the property at the time of loss. It is therefore not a “valued 
policy:” Wood, Ins., § 42. ; 

True, the language of the condition relied upon by the plaintiff is 
that in “settling a loss, the damage is to be paid in full.” But the 
word “ damage,” as there used, considering the intention of the 
parties as disclosed from an examination of the whole instrument, 
may properly be construed as referring, not to the amount of loss 
which the plaintiff has sustained, but rather, in its legal accepta- 
tion, to the recompense or compensation to which the plaintiff is 
entitled from the company,—not the amount of loss, but the amount 
recoverable by reason of the loss. The damage “is to be estimated 
according to the fair value at the time of the fire,” the obvious mean- 
ing of which is that the fair cash value of the property is to be as- 
certained, and the damage—the amount for which the company is 
liable—is to be estimated therefrom. Nor can this exceed two- 
thirds the value of the property at the time the loss occurs, and in 
no event “exceeding the whole amount insured,” however great may 
have been the value of the property destroyed, or the actual loss to 
the party insured. 

Such a construction harmonizes all the different parts of the con- 
tract, effectuates the intentions of the parties, and is supported by 
reason as well as authority. 

“The design is to prevent frauds and negligence, by making it an 
object with the owner to guard his property from exposure to fire, 
and to preserve it from destruction when the calamity comes, and, 
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by this increased security, to induce honest persons, who are men 
of property, to become members of such companies, and who will 
be able and willing to contribute in event of loss:” Holmes vs. In- 
surance Co., 10 Metc. (Mass.), 211. 

In Insurance Co. vs. Housinger (10 Ohio St., 10), the insurers 
were to pay “all loss or damage,” not exceeding the sum insured, 
the loss or damage to be estimated according to the true and actual 
value of the property at the time of loss, and to be paid at the rate 
of two-thirds of its actual cash value. The court held that the two 
clauses, construed together, meant that the insurers should pay two- 
thirds of the actual value of the property at the time of the fire, not, 
however, exceeding the sum insured. 

So where a policy insuring the plaintiff's barn against fire con- 
tained the following clause :— 

This company shall in no event be liable beyond the sum insured, nor be- 
yond three-fourths of the actual cash value of the property insured at the 
time of the loss or damage— 
the court held that the amount recoverable was three-fourths of 
the actual cash value at the time of the fire, to be determined by 
the jury on the evidence. “It is an express contract,” say the court, 
“between the parties, limiting the liability of the company to three- 
quarters of such actual value:” Brown vs. Insurance Co., 105 Mass., 
396. To the same effect may be cited Huckins vs. Insurance Co., 31 
N. H., 238; Post vs. Insurance Co., 12 Metc. (Mass.), 555. 

Exceptions overruled. 

Peters, C. J., and Walton, Libbey, and Haskell, J. J., concurred. 


UNITED STATES CIRCUIT COURT OF APPEALS, 


THIRD CIRCUIT. 


ROYAL INS. CO. 
vs. 
WIGHT ET at.* 


The policy provided that it might be terminated by notice to the insured or 
his representatives. 


Held, That notice of cancellation served on the brokers who procured the in- 
surance, where the residence of the principal was unknown, was sufficient. 


Morton P. Henry, for Plaintiff in Error. 


Wo. Wirxrs Carr, for Defendants in Error. 
*Decision rendered, April 25, 1893. 
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Acueson, C. J. 

In making absolute the rule for judgment for want of a sufficient 
affidavit of defense, the court below acted upon the supposed bind- 
ing authority of Grace vs. Insurance Co. (109 U. S., 278). But there 
the question af agency arose upon these words of the contract :— 

The insurance may also be terminated at any time, at the option of the 
company, on giving notice to that effect, and refunding a ratable proportion 
of the premium for the unexpired term of the policy. It is a part of this con- 
tract that any person other than the assured, who may have procured the in- 
surance to be taken by the company, shall be deemed to be the agent of the 
assured named in this policy, and not of this company under any circumstances 
whatever, or in any transaction relating to this insurance. 

The court held that this clause imported nothing more than that 
the person obtaining the insurance was to be deemed the agent of 
the insured in matters immediately connected with the procurement 
of the policy ; that his employment was not thereby extended be- 
yond the procurement of the insurance ; and that his agency ceased 
upon the execution of the policy ; and, therefore, that subsequent 
notice to him of the termination of the insurance by the company 
was not notice to the insured. But this decision by no means rules 
the case disclosed by the record now before us. 

The policy here in suit provides that, when from any cause the 
company shall desire to terminate the insurance, 

It shall be lawful for the company or its agents so to do by notice to the in- 
sured or his representatives, and to require this policy to be given up for the 
purpose of being canceled, provided that in any such case the compaiiy shall 
refund to the insured a ratable proportion, for the unexpired time thereof, of 
the premium received for the insurance. 

Now the affidavit of defense, after setting forth the giving of notice 
by the defendant company of the termination ofthe insurance to 
Charles Tredick & Co., who, as the plaintiff's brokers, had effected 
the insurance at Philadelphia, and the particulars of that notice, 
contains the following averment :— 

“ That the insured plaintiffs did not reside in Philadelphia, and 
their residence was not made known to the defendant until after the 
fire, and that in this transaction Charles Tredick & Co. were the 
agents and representatives of the plaintiffs in Philadelphia in all 
matters relating to this insurance.” 

There are other statements in the affidavit in respect to the agency 
of Charles Tredick & Co. which perhaps are open to the objection 
of being equivocal, or in the nature of legal conclusions ; but the 
averment above quoted (which seems to have been overlooked by 
the court below) is an independent and positive affirmation of fact, 
and upon a rule for judgment was to be accepted as true. But if 
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Charles Tredick & Co. were indeed the agents and representatives of 
the plaintiffs “in all matters relating to this insurance,” then, by the 
very terms of the policy, notice to them of the termination of the 
insurance was as effectual as notice to the plaintiffs themselves. 

The defendants in error, however, insist that the judgment may 
be sustained on the ground that the affidavit of defense was fatally 
defective, in that a tender back of a proportional part of the pre- 
mium of insurance was not averred. But the court below distinctly 
declined to pass on the question whether an actual tender was nec- 
essary to a valid cancellation, and most certainly, in the face of the 
statements contained in the affidavit, the point could not properly 
be ruled against the defendant. In our opinion the rule for judg- 
ment for want of a sufficient affidavit of defense should have been 
discharged. 

The judgment is reversed, and the record is remanded to the cir- 
cuit court for further proceedings. 


SUPREME COURT OF MISSISSIPPI 


HOME INSURANCE CO., or NEw YORK 
vs. 


SCALES FT AL.* 


A store was abandoned by the tenants shortly before the expiration of the 
lease, leaving only a few empty barrels and some old boxes and paper, 
they retaining the key, however, with consent of owner. 


Held, That the store was unoccupied. 


Held, That knowledge by the local agent of the facts, who did not however 
consider it a vacancy and therefore did not give a permit, did not affect 
the case so long as he did nothing to mislead the owner. 


Catnoon & Green, for Appe.lant. 
Mutprow & Nasu, for Appellees. 
CampBeELL, C. J. 

Where the action of the court upon the pleadings determines the 
controversy between the parties, or some feature of it, and so puts 
an end to it as to withdraw it from the jury, and eliminates it as a 
factor in the trial of issues of fact, this court should pass upon the 
action of the lower court on the pleadings; but where the matters 
involved in the altercations between the parties, however voluminous, 
and though the judgment of the court be ever so often require 

* Decision rendered, April 30, 1894. 
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and given, are afterwards litigated before a jury trying the case, 
this court on appeal will not perform the useless task of pro- 
nouncing seriatim on the various rulings made during the prepara- 
tory skirmishing between the combatants, but will pass all by, and 
deal with the final engagement, and what was done in it. The only 
legitimate object of pleadings is to bring parties to an issue on 
the real grounds of controversy; and where this court looking 
through the record, discovers that a trial was had finally on these 
grounds, it will not concern itself as to any errors committed in 
reaching the point of real contest. We have waded wearily through 
the vast mass of preliminaries to the final battle in this case to 
ascertain that the declaration, with its four counts, the eight pleas, 
the numerous replications, the motions to make definite, motions to 
strike out allegations, rejoinders, surrejoinders, demurrers at almost 
every step, leaves to amend, and judgments as required by the suc- 
cessive steps, the record of which covers 160 pages, all resulted in 
bringing the parties to trial of the only matter in dispute between 
them; and the question now is, not whether some slip was made 
in the hurry of a circuit court trial, and some error committed in 
deciding the multitude of questions there presented, but, in the 
final contest, where everything involved in the case was investigated, 
was any reversible error committed against the party found against? 

The three matters in dispute are: (1) As to the title of the prop- 
erty insured; (2) as to the occupancy of the house; (3) as to proof 
of loss as required by the policy. The insurance company denied 
liability, on the ground that there was a breach of warranty in the 
matter of title, and that the house insured was vacant or unoccupied, 
and so remained for ten days, in violation of the policy, and that 
there was failure to make proof of loss, as the contract required. 
We have carefully considered the three matters of dispute, and, 
while we think neither the first nor third presents an insuperable 
obstacle to the maintenance of the recovery had, we cannot escape the 
conviction that the second does. The house was unquestionably 
“unoccupied ” for more than ten days before the fire, and when it 
occurred. It matters not that Hibler, the then local agent of the 
insurer, now testifies that he did not consider the house vacant or 
unoccupied, and that he would have issued another vacancy permit 
if he had thought it necessary. The house had been rented, and, 
when insured, was occupied by merchants. They moved out, aban- 
doning the house as their store, in August. The house was found 
closed, and a vacancy permit for thirty days was, at the instance of 
the general agent, Kreth, issued by Hibler, the local agent, and de- 
livered to Scales, who attached it to the policy. He was thus 
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admonished of the fact of nonoccupancy, and of the course of busi- 
ness pursued in such case. The time for which the tenants at the 
time of the issuance of the policy rented expired September Ist. 
By that time some meat they had left in the house was sold and 
removed. They left a few empty molasses barrels, some old boxes 
and papers, in the house, aud they had the key, not surrendered to 
the agent of the owners, because he told them they could keep it 
until another tenant came. This was not such occupation of the 
house as the policy required, no matter what Hibler or anybody else 
may have thought. If Hibler knew the facts, and thought the 
house occupied, he was mistaken in his judgment of what was re- 
quired to constitute occupation. Grant that his knowledge is im- 
putable to the company, and the case is not altered. The company 
was not bound to notify the insured of the unoccupied condition of 
the house, if it actually knew it. Hibler may have been under obli- 
gation to Scales, and he may have disregarded it, or erred in his 
judgment, and Scales may have cause of complaint against him; but 
in all this Hibler was friend and agent, if at all, of Scales, and not 
of the company. If Hibler, the agent, had done anything in his 
capacity as agent, after the house was unoccupied, to mislead the 
insured, the case would be different; but nothing of that sort 
occurred. There was silence, and that is never ground for estoppel, 
except where it is a fraud, which cannot be predicated of this 
silence. The agent had a right to be silent, and give no notice as 
to the unoccupied condition of the house. It was no part of his 
business, an agent of the company, to keep policies from being 
avoided by violation of their conditions, whatever obligations he 
may have assumed by his engagement to the insured, as to which 
engagements he could not bind the insurer. We feed safe in the 
assertion that no adjudication or declaration of a text writer can be 
found to support the proposition that the house insured in this case 
was not “unoccupied,” so as to avoid the policy. We have searched 
in vain for any such utterance. There are many to the contrary: 
Richards, Ins., § 150, and cases cited; 1 Bid. Ins., § 660, and cita- 
tions; Ostrand. Ins., § 143, and cases cited; Wood, Ins., § 89, and 
cases cited; 1 May, Ins., § 249 et seq. and references. It may be 
regretted that careless inattention caused the policy to be forfeited, 
and, gratifying as it would be to us to be able to affirm the judg- 
ment in this case, we are constrained to order that it be reversed. 





Kern et al. vs. Grier et al. 


SUPREME COURT OF GEORGIA. 


KERN kT AL 
v8. 


GRIER ET Au.* 


The policy of insurance not being set out, nor any undertaking or promise by 
the company alleged or described, there was no cause of action, legal or 
equitable, in behalf of the plaintiffs, set out in the petition against the 
company; and, as the promissory note alleged to be the contract of Mrs. 
Grier was not mature when the suit was brought, there was at that time 
no cause of action as to her. For these reasons there was no error in sus- 
taining the demurrer and dismissing the petition. 


G. W. Warwick and Wooten & Wooten, for Plaintiffs in Error. 
Grices & Larne and R. F. Stumons, for Defendants in Error. 


The petition, which was brought on September 12, 1892, alleges. 
that plaintiffs, as merchants, sold goods to Mrs. Grier, who, by her 
agent, James Grier, gave them her note therefor, in the sum of 
$300, dated February 19, 1892, and due October 1, 1892. About 
the 20th of May, 1892, her store was destroyed by fire, and most or 


quite all of the goods therein were burned. She had $1,100 insur- 
ance on the goods, in the defendant insurance company. Plaintiffs 
had a mortgage on the stock of goods, given by James Grier, agent, 
etc., to secure said debt, at the time of the fire; and Mrs. Grier ad- 
mitted, in writing, on the mortgage, the authority of her agent to 
execute it. On May 20, 1892, James Grier, as agent, who had the 
power and authority so to do, gave plaintiffs a written order and 
transfer of said insurance, to the amount of $288.51, as a payment on 
said note and mortgage to plaintiffs, which was on that day pre- 
sented to the agent of the insurance company; but be refused to ac- 
cept it or pay it, saying that his company did not do that kind of 
business. The insurance has not yet been adjusted or settled, the 
amount of the loss not being agreed; but Mrs. Grier is threatening, 
through her agent, to transfer the insurance to some one else, for 
the payment of other debts, and to secure other indebtedness. She 
is insolvent, and unable to pay her debts; and, should such transfer 
be made to an innocent purchaser, it would defeat the collection of 
plaintiffs debt, and the same would be lost. The transfer will be 
made unless an order be granted restraining it. Plaintiffs pray for 
such order, and that on final hearing they may have judgment 
* Decision rendered, April 16, 1894, Syllabus by the Court. 
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against the insurance company for the amount of said order and 
transfer, the company admitting that there is more insurance due 
than the amount due plaintiffs. Attached to the petition is a copy 
of the promissory note therein mentioned, and a copy of the order 
given by James Grier, agent, on the insurance company, in favor of 
plaintiffs, for $288.51. 

On account of the amount due me by your company for loss sustained by 
fire under your policy in my favor, No. 1,477,840, for $1,000.00, and this order 
shall be your voucher and receipt, as against said policy, for the amount 
thereof, and on account of my said loss by fire on the night of the 18th of 
May, 1892 ; I having hereby transferred and assigned, for value, to the said 
Kern & Loeb, my interest in said policy, to the amount of this order, namely 
$288.51. 

By amendment, plaintiffs alleged that, about the time of the filing 
of the original petition, James Grier, agent, colluded with J. R. 
Mercer, with the intention of defeating plaintiffs’ claim by making 
some sort of transfer to Mercer, who, plaintiffs are advised, holds 
the possession of the insurance policy. ‘The legal title of the policy 
still remains with Grier, subject to the interest of plaintiffs to the 
amount of their assignment; but, to avoid further complication, they 
pray that Mercer be made a party defendant, and be enjoined from 
transferring the policy, and from collecting any part of it, so as in 
any way to embarrass plaintitfs’ rights, and to finally decree, as 
against Mercer, the assignment of plaintiffs to have priority. The 
grounds of demurrer were that plaintiffs have an adequate remedy 
at law; that the affidavits on file, used at the hearing of the injunc- 
tion, and not contradicted, show that this defendant is not insolvent, 
and that after considering all the facts the court refused the injunc- 
tion prayed for; that the note sued on shows on its face that it was 
not due when the suit was brought, and, the prayer for injunction 
failing to be sustained, the bringing of the suit before the note was 
due is contrary to law; and that no cause of action, legal or equit- 
able, is set out. 


Per Curiam. Judgment affirmed. 
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LOWER COURT DECISION. 


CONTRACT OF CREDIT INSURANCE CONSTRUED. 


Supreme Court of New Jersey. 


UNITED STATES CREDIT SYSTEM CO 
v8. 
ROBERTSON Et At.* 


An insurance against loss, in a certain ratio, resulting from sales on credits, 
containing a stipulation that only losses incurred by sales to persons 
whose capital as well as credit was rated in Bradstreet, should be taken 
into the account. Held, That a loss of the kind mentioned accruing from 
the failure of a corporate customer was not within the insurance, as the 
capital of corporations was not rated in Bradstreet. 


This action was founded on an agreement to insure against losses 
arising from sales on credit. The pertinent provisions of the policy 
were these:— 


And for said consideration the said U. S. Credit System Company guaran- 
ties, covenants, and agrees that if the said L. F. Robertson & Sons should, 
by reason of the ascertained insolvency of any debtor or debtors, who owe 
such debt or debts for merchandise sold and delivered during said period, 
under the credit system of said company, as hereinafter mentioned, or by 
reason of any uncollectible judgment or judgments that he or they may have 
obtained for the sum or sums of money due for merchandise sold and deliv- 
ered as aforesaid, have met losses in excess of three-fourths of 1 per cent on 
their total gross sales and shipments made during the above limited period, 
to pay such excess loss, not exceeding ten thousand dollars, less the deduc- 
tions, and subject to the terms and conditions hereinafter named. 


Among the terms and conditions are the following, viz.:— 


(1) That no credit which may have been given to any party or parties shall 
be included in the calculation of losses unless he or they were rated in Brad- 
street’s Mercantile Agency in the latest book issued by it at the time of ship- 
ping the goods, and that no special or other report,was received by said 
L. F. Robertson & Sons detrimentally changing the same; and, in case any 
change has occurred, subsequent sales and shipments shall be considered to 
have been made in accordance with such change. (2) No credit is covered 
by this certificate unless the debtor or debtors had one of the following capi- 
tal and credit ratings, in the latest Mercantile Agency Book of the Bradstreet 
Company at the time of shipping the goods. * * * Losses on parties 
rated as above shall not be included in the calculation of losses for more than 
25 per cent of the lowest capital rating, and no account against any debtor 
for more than $10,000. 


* Decision rendered, June 11, 1894. Syllabus by the Court. 
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A verdict having been given for the plaintiffs, the present rule to 
show cause was granted. 


J. Frank Fort, for Plaintiffs. 
Joun R. Emery, for Defendant. 


Beastey, C. J. (after stating the facts.) 

The plaintiffs, L. F. Robertson & Sons, have brought this action 
on a policy of insurance issued to them by the defendant, the sub- 
ject of insurance being thus stated in the instrument, viz. :— 

Net losses in excess of three-quarters of 1 per cent on the total of gross 
sales and shipments made during the period for which this policy was issued, 
not exceeding ten thousand dollars. 

By reasen of the failure of a certain corporation, entitled “The 
Pusey & Scott Company,” to which a large amount of goods had 
been sold on credit, the plaintiffs sustained a loss, as a compensa- 
tion for which the present verdict was rendered. 

The only question which at present it is necessary to decide is 
whether this loss thus indicated be one for which the defendant is 
responsible. Upon referring to the extracts from the policy pre- 
fixed to this opinion, it will be perceived that the defendant does 
not undertake to guaranty the plaintiffs against losses sustained by 
reason of the insolvency of persons of every class to whom they may 
have sold goods on credit; but, contrariwise, such responsibility is 
in express terms limited to losses resu'ting from trust reposed in a 
certain class of purchasers .In the body of the policy the obligation 
assumed is thus expressed, with respect to the subject insured,— 
that is to say, to pay losses, in a certain ratio, which the assured 
may sustain in consequence of the 

Ascertained insolvency of any debtor or debtors who owe such debt or 
debts for merchandise sold and delivered during said period, under the credit 
system of said company, as hereinafter mentioned. 

Consequently, it is only certain described losses that tbe plaintiffs 
are to be indemnified for, viz.; for debts due for merchandise sold 
under the credit system of the insurer, and what such debts are 
plainly appears among the subsequent terms of the policy, it being 
therein stated 

That no credit which may have been given to any party or parties shall be 
included in the calculation of losses, unless he or they were rated in Brad 
street’s Mercantile Agency in the latest book, etc. 

A further condition is expressed in these terms, viz. :— 


No credit is covered by this certificate unless the debtor or debtors had one- 
of the following capital and credit ratings in the latest Mercantile Agency 
Book of the Bradstreet Company at the time of shipping the goods. 
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From the evidence it appeared at the trial that at the time in 
question there was no rating of the capital of corporations, the 
practice being to insert the capital paid in, without appraising it. 
In view of such terms as these, it is not perceived how these plaintiffs 
can legally claim from the defendant recompense for the loss sus- 
tained in the manner above stated. Selling merchandise to a cor- 
poration, the plaintiffs must have been aware that they made such 
sales exclusively at their own risk, for in plain terms their policy in- 
formed them that to implicate the insurer they must give credit only 
to persons whose capital was rated in Bradstreet. They are charge- 
able with such knowledge, and also with the fact that a corporation 
had no such rating with respect to its capital. It would be natural 
to say that to state the amount of the capital paid in was to rate it, 
for obviously it might have been lost, in whole or in part. The 
stipulation in question that the plaintiffs should deal only with 
those whose capital as well as whose credit was rated was neither 
unfair nor unreasonable, and the insurer had a right to require that 
its guaranty should not extend to losses because of the failure of 
persons whose capital was not estimated by Bradstreet. 

There is also another reason why the provision in question cannot 
be eliminated without doing palpable injustice to the insurer. There 
is a stipulation in the policy that losses on parties rated “shall not 
be included in the calculations of losses for more than 25 per cent 
of the lowest capital rating,” and it is therefore evident that to dis- 
card the requirement that credit is to be given only to persons 
whose capital is rated would be to deprive the insurer of the limita- 
tion of the responsibility contained in the clause just recited. For 
these reasons, we think the plaintiff should have been nonsuited at 
the trial. 





MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
invovled ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 





AssiGNMENT OF Wire's Poticy. 
The Supreme Court of New York, Special Term at Rochester, in 
April, 1894, decided in the case of Travelers Ins. Co. vs. Healey et al. 
that while any policy for the benefit of the wife is assignable under 
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the N. Y. Laws of 1879, such assignment must be with the written 
consent of the husband; an attempted assignment by mere delivery 
is invalid. 

Ricut or Action sy Unautuorizep Company. 


In the case of Seamans, receiver of the Wisconsin Mutual Fire 
Ins., Co. vs. Zimmerman, decided by the Supreme Court of Iowa, 
May 24, 1894, it was held that a company not authorized to do 
business there and having less than the $200,000 of capital required 
as a condition for admission, could not recover assessments on a 
policy issued on property in Iowa. The court says: The prohibi- 
tion of section 1144 is directed not merely to the agents as such, but 
to the companies themselves. They are forbidden to take any risks 
in this state, either directly or indirectly. The general assembly 
intended the prohibition to reach as far as its jurisdiction extends. 
The power of the legislature of a state to make contracts like those 
under consideration void is not questioned. It was recognized in 
Insurance Co. vs. Kinyon, supra. Comity does not require the en- 
forcement of a contract valid where made, but in violation of the 
law of the state where it is sought to be enforced. The provision 
of the statute under consideration was designed to protect the 
property-owners of this state from irresponsible insurance compa- 
nies, and the contracts in question belong to the class which the 
general assembly intended to prohibit. To hold that the company 
may recover the assessments would be an evident violation of the 
spirit and intention of the statute. The contracts are contrary to 
the policy of this state as expressed in the statute, and the courts of 
this state will not aid the company to enforce them. Our conclu- 
sion finds support in the following authorities: Assurance Co. vs. 
Rosenthal, 55 Tll., 86; Insurance Co. vs. Stoy,41 Mich.,401; Insurance 
Co. vs. Harvey, 11 Wis., 394. 





1894. ] Hughes vs. Insurance Co. of North America. 


SUPREME COURT OF NEBRASKA. 


HUGHES 
v8. 
INSURANCE CO. OF NORTH AMERICA.* 


A fire-insurance policy contained this clause: ‘‘ That the having of other in- 
surance thereon [the insured property], or any part thereof, valid or 
invalid, prior or subsequent, not made known to this company, and con- 
sented to hereon, will render this policy void.” Held: (1) That the vio- 
lation of this provision by the assured, in procuring additional insurance 
on the property without knowledge or consent of the first insurer, did not 
render the policy issued by it void, but voidable, at the election of said 
first insurer; (2) that the provision was a reasonable one, not uncon- 
scionable, illegal, nor contrary to public policy; (3) that it was inserted 
in the insurance contract for the benefit of, and might be waived by, the 
insurer. 

The acceptance by a principal of the fruits of an unauthorized contract made 
by his agent is a ratification of such agent’s conduct; and said ratification 
relates back to the date of the performance of the act ratified, and the 
principal is bound by the effects thereof, and the results flowing there- 
ftrom,—as much so as if he had himself performed the act. 


Where it is stipulated in a contract of insurance that the insurer shall not be 
liable thereon, or that said insurance contract shall be void, if, without 
the insurer’s knowledge or consent, the insured shall procure additional 
insurance on the insured property, and the insured violates said insurance 
contract by so procuring additional insurance, then the first insurance 
contract is voidable, at the election of the insurer; and such violation is a 
defense against the insured, in a suit upon said first policy, unless it be 
shown that said violation of the first insurance contract was brought 
about through fraud or mistake, or has been waived by said first insurer. 


H. M. Urttey, for Plain‘iff in Erro:. 

J. Fawoert, F. M. Srurpevant, and A. S. Caurcnit1, for Defendant 
in Error. 

Raagay, C. 

Patrick S. Hughes sued the Insurance Company of North America 
in the district court on a policy of fire insurance, to recover the value 
of a building destroyed by fire, owned by said Hughes, and insured 
by said insurance company. At the close of the testimony the dis- 
trict court directed a verdict for the defendant, upon which judgment 
was rendered, and Hughes brings the case here on error. 

The policy sued upon contained this provision :— 

That the having of other insurance thereon [the property], or any part 
thereof, valid or invalid, prior or subsequent, not made known to this com- 
pany, and consented to hereon, will render this policy void. 

The policy sued on was issued on the 19th day of June, 1889, and 
insured the property of Hughes, for $800, until the 19th day of June, 
1890. On the 4th day of July, 1889, Hughes procured another 


* Decision rendered, May 15, 1894. Syllabus by the Court. 
VOL. XXIII.—46 
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policy of insurance upon said property from the Phenix Insurance 
Company of New York. This policy was also for $800, and insured 
the property for one year. The taking out of this second policy by 
Hughes was not consented to by the Insurance Company of North 
America, and was not known to it until after the destruction by fire of 
the property insured, in February, 1890. ‘The defense made in the 
district court to this suit, by the insurance company, was the pro- 
curing on the insured property, by Hughes, of the second policy of 
insurance. The evidence establishes, without dispute, that Hughes 
procured the second insurance policy at the time and in the manner 
stated above. Is this violation by Hughes of said clause in the first 
insurance policy a defense for the insurance company in a suit upon 
the policy? We think it is. We do not think that Hughes’ violation 
of this provision in the policy rendered the contract void, but simply 
voidable, at the election of the insurance company. The provision 
is a reasonable one. It is not unconscionable or illegal, nor is it 
contrary to public policy. It is a provision inserted in the policy 
for the benefit of the insurer, and a provision which the insurance 
company may waive. It is designed as a check upon the disposition 
of the evil-minded to over-insure their property, and destroy it. 
But, where such a provision is violated by the insured, it will fur- 
nish the insurance company, if it elects to avail itself of it, a com- 
plete defense to a suit for a loss under the policy, brought by the 
insured, unless it be shown that such violation of the policy on the 
part of the insured was brought about through fraud or mistake, or 
was waived bythe insurance company after it became aware thereof. 
In Insurance Co. vs. Heiduk (30. Neb., 288), the facts were: Heiduk 
insured his property with the German Insurance Company. The 
policy provided for $400 of other concurrent insurance, which 
Heiduk at once placed with the German Insurance Company. The 
policy also provided that Hughes must obtain the written con- 
sent of the German Insurance Company for all additional in- 
surance on the insured property, or he should not recover from 
it in case of loss. After Heiduk had placed the $400 of con- 
current insurance permitted by the policy of the German In- 
surance Company, he procured the Orient Insurance Company, 
of Hartford, Conn., to issue to him another policy, of $500, on 
the same property insured by the German Insurance Company. 
The property insured was destroyed by fire, and Heiduk brought 
suit against the German Insurance Company on its policy. It set up 
as a defense the procuring by Heiduk of the additional policy from 
the Orient Company, in violation of the terms of the policy sued 
upon. This court, speaking through the present chief justice, Norvaal, 
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held that the procuring by Heiduk of the additional insurance from 
the Hartford company, in violation of the provisions of the policy he 
had obtained from the German Insurance Company, was a defense 
to that company against Heiduk’s suit. The facts of the case at bar 
are within the principles decided in Insurance Co. vs. Heiduk, 
supra, and controlled by that case. 

Two arguments are relied upon here, by counsel for Hughes, to 
overthrow the defense of the insurance company in this case. 

1. It is said that Hughes himself did not procure the additional 
insurance policy from the Phenix Company, and that he did not 
authorize any oue to procure it for him, and had no knowledge of 
its being procured at the time it was issued. It appears from the 
testimony that Hughes resided on a farm near the city of O’Neil, 
Neb.; that the insured property was a store building in that city; 
and that one Hynes was the agent of Hughes for the purpose of 
renting and looking after the store building. There is ‘no evidence 
that Hynes had any authority from Hughes to insure the store 
building. It appears, however, that Hughes was indebted to Hynes, 
and on or about the fourth day of July, 1889, the latter procured 
from the Phenix Insurance Company the additional policy spoken 
of above, in the name of Hughes. It does not clearly appear that 
Hughes knew of the existence of the additional policy until after 
the property was destroyed by fire. Soon after the destruction by 
fire of the property, however, Hughes made a settlement with the 
Phenix Insurance Company, and obtained from that company $400 
in satisfaction of his claims against it by reason of the destruction 
of the insured property by fire. Here, then, was a ratification by 
Hughes of the act of Hynes in procuring this additional policy of 
insurance ; and this ratification related back to the date of the issu- 
ing of the policy, and Hughes became bound by the effects thereof, 
and by the results flowing therefrom, as much as if he had himself 
procured the policy of insurance. The acceptance by a principal of 
the fruits of an unauthorized contract made by his agent, with full 
knowledge of all the facts, is a ratification of such agent’s conduct. 

2. The policy of insurance issued by the Phenix Insurance Com- 
pany contained a provision identical with the provision quoted above 
from the policy sued on. It is now argued by counsel for Hughes 
that inasmuch as he did not disclose to the Phenix Company, at the 
time he procured this policy, the existence of the policy in suit, the 
Phenix policy was never in force, and therefore he may enforce the 
policy in suit, notwithstanding his violation of its provisions by pro- 
curing other insurance on the property. Jn other words, the con- 
tention of Hughes is that the Phenix Company’s policy never went 
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into force, and was never a valid insurance on his property, and that 
by the provisions of the policy in suit he was only prohibited from 
procuring other valid insurance. We do not think that the policy 
issued by the Phenix Company was absolutely void. Like the pol- 
icy in suit, it was voidable at the election of the Phenix Company. 
If that company saw fit, it might waive the fraud perpetrated on it 
by Hughes in procuring from it the policy of insurance without dis- 
closing to it that the property was already insured in another com- 
pany. There is another thing to be said of this argument : By the 
provisions of the insurance contract entered into between Hughes 
and the Insurance Company of North America, Hughes, in effect, 
promised that he would not procure any additional insurance upon 
the property without the knowledge and consent of that company. 
He has violated his agreement in that respect, and, when this viola- 
tion is pleaded against him as a defense in a suit in which he seeks 
to enforce thé contract, he then pleads, in avoidance of such defense, 
that, although he attempted to violate his contract, he did not suc- 
ceed, because the contract that he made for additional insurance was 
not valid, for the reason that he procured it by fraudulently con- 
cealing from the party with whom he made it the existence of the 
contract sued on. The courts decline to adopt any such jugglery. 
To permit Hughes to say that the Phenix Insurance Company’s pol- 
icy never had any validity is to permit him to take advantage of his 
own wrong. The courts will interpret and enforce the contracts of 
parties, as made and understood by them when such contracts were 
entered into upon a valuable consideration, and without fraud or 
mistake. It is not to be denied that the argument here by the learned 
counsel for the plaintiff in error seems to have received the appro- 
bation of some courts of eminent respectability: Hubbard vs. In- 
surance Co., 33 Iowa, 325; Knight vs. Insurance Co., 26 Ohio St., 
664 ; Insurance Co. vs. Holt, 35 Ohio St., 189 ; Thomas vs. Insurance 
Co., 119 Mass., 121; Insurance Co. vs. Klewer (Ill. Sup.). But an 
examination of these cases discloses the fact that the provision of 
the insurance policies examined and construed therein, with per- 
haps one or two exceptions, did not contain the words “valid or 
. invalid,” found in the provision of the policy sued upon. We think 
the better rule, and the one supported by the weight of authority, 
is that where an insurer stipulates in the contract of insurance that 
it shall not be liable thereon, or that the insurance contract shall be 
void, if, without its knowledge or consent, the insured shall procure 
additional insurance upon the insured property, and the assured 
violates such insurance contract by so procuring additional insur- 
ance, then the first insurance contract is voidable, at the election of 
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the insurer, and such violation thereof is a defense against the in- 
sured in a suit upon such first contract, unless it be shown that such 
violation of the insurance contract in the procuring of the addi- 
tional insurance was brought about through fraud or mistake, or has 
been waived by the first insurer: Insurance Co. vs. Lamar, 106 Ind., 
513 ; Barnard vs. Insurance Co., 27 Mo. App., 34 ; Insurance Co. vs. 
Hulman, 92 Il., 145 ; Zinck vs. Insurance Co., 60 Iowa, 266 ; Keyser 
vs. Insurance Co. (Mich.) The learned district court was entirely 
right in instructing the jury to return a verdict in favor of the in- 
surance company, and its judgment is affirmed. 


SUPREME COURT OF MICHIGAN. 


MILLER ET AL. 


vs. 


SCOTTISH UNION & NATIONAL INS. CO.* 


Application was made for insurance to an agent, who, being unable to place 
it all in his own companies, procured the policy in question from the 
agent of another company. On receipt of the policy he requested an in- 
dorsement of foreclosure proceedings. The latter agent said he was not 
authorized to write such a policy, but made the indorsement and delivered 
it with the understanding that he would try to secure the company’s con- 
sent to carry it. The insured accepted the policy without knowledge of 
these facts and paid the premium. 


Held, That the company could not assert that the insured had knowledge of 
the agent’s lack of authority. 


This is an action on a policy of insurance. The policy was issued 
from the agency of the company at Bay City, and was duly counter- 
signed by George Washington, the agent at that place. The 
plaintiffs made application to Knaggs & Plum, insurance agents at 
Bay City, to place $10,000 of insurance on their mill. Knaggs & 
Plum, being unable to place the whole amount in companies rep- 
resented by them, applied in turn to Mr. Washington to write the 
policy in question, which he did. On examining the policy, Knaggs 
& Plum called the attention of Mr. Washington to the fact that the 
mill was mortgaged, and the mortgage in process of foreclosure, and 
asked that the following indorsement be placed upon the policy:— 


It is understood that the mortgage on this property is in process of 
foreclosure, such proceedings being instituted for the purpose of protecting 
the title. 


* Decision rendered, June 16, 1894. 
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Mr. Washington replied that it was contrary to his orders to write 
on mortgaged mill property, but Knaggs & Plum asked if he could 
not make an explanation, and get the company to carry it, stating 
that the policy would be of no value without it. The agent Wash- 
ington replied that he would submit it to the company, and there- 
upon made the indorsement, and delivered the policy to Knaggs & 
Plum, who delivered it to plaintiffs. Plaintiffs had no notice of this 
conversation, and paid the premium to Knaggs & Plum. A fire 
occurred the second day after the policy was delivered. Notice of 
this was telegraphed to the company by the agent Washington, and 
on the same day they wrote a letter to him, directing that the policy 
be canceled, and have since denied liability upon the policy. The 
policy contained the following clause:— 


In any matter relating to the procuring of this insurance, no person, unless 
duly authorized in writing, shall be deemed the agent of this company. 


Mark Norris, for Appellant. 
McDonett & Hatz, for Appellees. 


Monrecomery, J. (after stating the facts.) 

The sole question in this case is whether, under the statement 
detailed in the statement of facts, the notice of want of authority to 
Knaggs & Plum was notice to the plaintiffs. The circuit judge was 
of the opinion that the question was ruled by McGraw vs. Insur- 
ance Co., 54 Mich., 145. Counsel for defendant contends that 
the case referred to has been since overruled in effect, and that, 
if not, this case is distinguishable from that in that present policy 
contains the provision, above quoted, that, in any matter relating 
to the procuring of the insurance, no person, unless duly authorized 
in writing, shall be deemed the agent of the company. We do not 
deem it necessary to decide whether the present case is distinguish- 
able from McGraw vs. Insurance Co., or whether Knaggs & Plum 
are to be treated as agents of the insured or the insurer. If it be 
assumed that they were agents of the plaintiffs, on every principle 
of equity the defendant is bound by the policy in suit. This is not 
a case where the broker has misrepresented the risk, or in which 
the agent of the company has been deceived in any other manner. 
Nor is it a case where notice of the purpose to cancel has been 
brought home to the broker. But the sole question is whether the 
plaintiffs are chargeable with notice of the want of authority on the 
part of the agent Washington to do what he attempted to do. We 
quite agree with the defendant’s counsel that the same rule should 
obtain in dealing with the acts of agents to obtain insurance as is 
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applied in interpreting the acts of agents in other business trans- 
actions, but we do nut agree with counsel that any rules governing 
the conduct of agents will permit the defendant in this case to 
escape liability on this policy. There can be no doubt that, had the 
defendant’s agent Washington delivered the policy directly to plain- 
tiffs, the company would be bound by his act. It was directly 
within the scope of his apparent authority. We think it is quite 
- clear that the company is bound, notwithstanding the notice to 
Knaggs & Plum, in this case, upon precisely the same principle, viz. 
that, where one of two innocent parties must suffer by the wrong of 
the third, it should be that one which has put it in the power of the 
third party to work the injury. The notice to Knaggs & Plum of 
want of authority was accompanied by notice to Washington, equally 
clear, that Knaggs & Plum had limitations placed upon their author- 
ity to bind the plaintiffs. The course of business was enough to 
furnish this notice. It cannot be contended that the defendant’s 
agent did not know that Knaggs & Plum were only empowered to 
furnish insurance to plaintiffs, and were not empowered to buy waste 
paper. Knowing this, and being also directly informed by Knaggs 
& Plum that, without the indorsement in question, the policy would 
be valueless,—a fact which he must be assumed to have known,— 
he intrusted the policy to them, to be delivered to the plaintiffs as a 
binding contract. If notice to Knaggs & Plum was notice to 
plaintiffs, certainly notice to Washington of the limitations of their 
authority was likewise notice to defendant. Yet with this notice he 
put it in the power of Knaggs & Plum to collect the premium from 
the plaintiffs upon a policy which he knew, from the nature of 
Knaggs & Plum’s employment, they had no power to accept. It is 
undoubtedly a general rule that notice to an agent is equivalent to 
notice to the principal. Mr. Story states that the rule is based 
upon the presumption that such notice is communicated to the 
principal (Story, Ag., § 140), and in most cases this is a conclusive 
presumption, resulting in the general rule that the law imputes to 
the principal notice of facts which the agent acquires while acting 
as such agent within the scope of bis authority. But, as pointed 
out in Mechem on Agency (section 721), “this rule is subject to 
exceptions, and such notice or knowledge will not be imputed to the 
principal,—First, where it is such as it is the agent’s duty not to 
disclose; second, where the agent’s relations to the subject-matter, 
or his previous conduct, render it certain that he will not disclose 
it; and, third, where the person claiming the benefit of notice, or 
those whom he represents, colluded with the agent to cheat or de- 
fraud the principal.” In section 273 the learned author further 
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states: ‘The rule is based, as has been seen, upon the principle 
that it is the duty of the agent to communicate to his principal the 
knowledge possessed by him relating to the subject-matter of the 
agency, and material to the principal’s protection aad interest. 
This presumption, however, will not prevail where it is certainly to 
be expected that the agent will not perform this duty; as where the 
agent, though nominally acting as such, is in reality acting in his 
own or another’s interest, and adverse to that of his principal.” The 
doctrine of the text is supported by abundant authority. See cases 
cited in the note: In Innerarity vs. Bank (139 Mass., 332), it is 
said: ‘“ While the knowledge of an agent is generally to be imputed 
to the principal, it would appear now to be well established that 
there is an exception to this construction or imputation of notice 
from the agent to the principal in case of such conduct by the agent 
as raises a clear presumption that he would not communicate the 
fact in controversy; as where the communication of such a fact 
would necessarily prevent the consummation of a fraudulent scheme 
which the agent was engaged in perpetrating.” An instructive case 
upon this subject is Thompson vs. Cartwright, 33 Beav., 178. In 
that case it appeared that one Montriou was the attorney of one 
Downes, and received a conveyance in Downes’ interest. He had 
knowledge of the existence of a prior incumbrance, and the ques- 
tion was whether his knowledge was the knowledge of Downes. 
The rule is very ciearly stated by the master of the rolls: “I take 
the rule to be, generally, that the client must be treated as having 
had notice of all the facts which,in the same transaction, have 
come to the knowledge of the solicitor, and that the burden of 
proof lies on him (the client) to show that there is a probability, 
amounting to a moral certainty, that the solicitor would not have 
communicated that fact to his client. The question here is whether 
the applicant, Mr. Downes, discharges the burden so imposed on 
him. Upon the whole, I think that he does. Mr. Montriou, as his 
solicitor, knowing of the mortgage affecting the property, prepares 
a deed by which the owner of the property covenants that there is 
no mortguge, charge, or incumbrance on it or affecting it. He pre- 
pares this deed, and causes his client, the grantor, to execute to his 
client, the grantee, a solemn instrument, by which he deliberately 
puts his hand and seal to an assertion which is false. I think that 
this amounts to a solemn declaration of Mr. Montriou to his client 
that he, Mr. Montriou, was ignorant of any charge affecting the 
property, and that he did not believe that any such charge existed.” 
This case is not distinguishable in principle from the present. It 
cannot be doubted that the defendant’s agent had every reason to 
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believe that the policy, which was itself an assertion of his authority, 
would be conveyed to the plaintiffs by Knaggs & Plum as and for 
a binding contract. Indeed, it could have been placed in their 
hands by him for no other purpose. To permit the company which 
he represents to now assert that the plaintiffs had notice, through 
Knaggs & Plum, of the want of authority, would be to imply notice 
to the principal which defendant's agent had every reason to antici- 
pate would not in fact be given them. No such injustice can be sanc- 
tioned. The conclusion of the circuit judge was right. 

The judgment will be affirmed, with costs. The other justices 
concurred. 


SUPREME COURT OF MICHIGAN. 


CONTINENTAL INS. CO. 
v8. 


H. M. LOUD & SONS’ LUMBER CO.* 


The company, upon paying the loss, was subrogated to a part of the claim 
against the party causing the damage, there being other insurers also 
interested in the loss. 


Held, That an action could only be maintained on an entire claim. The plain- 
tiff may not split up a cause of action and bring separate actions for parts 
of a claim. 


M. J. Connine, for Appellant. 
Henry & Cornvittez, for Appellee. 
Lona, J. 

October 29, 1889, the plaintiff issued to Rix Bros., a grocery firm 
doing business in Oscoda village, its policy of insurance in the sum 
of $1,000. The goods insured were contained in a two-story frame 
warehouse, located back of the firm’s general store, and near the 
railroad operated and used by the defendant in this suit. Jan. 30, 
1890, a fire occurred by which the property so insured was destroyed, 
and the plaintiff paid Rix Bros., on the policy for such loss, the sum 
of $866.20, and took from them the following assignment :— 


Subrogation. Be it known that the Continental Insurance Company, of 
New York, did insure Rix Bros., under its policy No. 311, Oscoda, Michigan, 
as follows: $1,000 on their stock of groceries and provisions, flour, feed, and 
hay, all while contained in the two-story frame warehouse of the Oscoda Boom 
Company, situated on block 19, village of Oscoda, Michigan. Further, that 


* Decision rendered, Oct. 4, 1892. 
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on the 30th day of January, 1890, a fire occurred by which property so insured 
was damaged or destroyed to the amount of twenty-six hundred ninety-eight 
62-100 dollars: Now, therefore, we, Rix Bros., in consideration of eight hund- 
red sixty-six 20-100 dollars to me in hand paid by the said Continental Insur- 
ance Company, of New York, in full settlement of claim against said company 
by reason of such insurance and loss, do hereby assign, set over, transfer, and 
subrogate to the said Continental Insurance Company of New York all the 
right, claim, interest, choses, or things in action, to the extent of eight hund- 
red sixty-six 20-100 dollars paid me as aforesaid, which I may have against 
the said H. M. Loud & Sons’ Lumber Company, or any other party, person, 
or corporation who may be liable, or hereafter adjudged liable, for the burn- 
ing or destruction of said property ; and I hereby authorize and empower the 
said Continental Insurance Company of New York to sue, compromise, or 
settle, in my name or otherwise, to the extent of the money paid as aforesaid; 
and the said insurance company is hereby substituted in my stead, and sub- 
rogated to all my rights in the premises, it being expressly stipulated that 
any action taken by said company shall be without charge or cost to me. 
Witness: LILLIE WATERS. Rix Bros. Per E. Rix. 
This action is brought to recover from the defendant the moneys 
paid by the plaintiff to Rix Bros. for their loss, the claim being that 
the fire was occasioned by the use of a locomotive run and operated 
on defendant’s railroad. To the declaration filed defendant pleaded 
the general issue. The case was tried in the Circuit Court for Iosco 
County, before a jury, where plaintiff had verdict and judgment for 
the amount of money paid by Rix Bros. It appears by the testi- 
mony in the case that the loss to Rix Bros. by this fire was the sum 
of $2,698.62; and the claim on the trial was that the defendant, by 
the improper construction of its engine and the careless and negli- 
gent manner in which it was used, caused sparks to be emitted, 
which destroyed Rix Bros.’ property. It is also apparent, as shown 
by the record, that other insurance companies aside from the plain- 
tiff had issued policies to Rix Bros., insuring in different amounts 
the property destroyed by this fire. The paper subrogating the 
plaintiff to all of the rights of Rix Bros. against the defendant does 
not purport to assign and transfer to the plaintiff all of the claim 
and demand of Rix Bros. against the defendant for the loss sus- 
tained by them by this fire, but only an interest in the claim and 
demand against the defendant, represented by the sum of $866.20, 
and by the terms of subrogation the plaintiff is authorized and em- 
powered to sue for the recovery of the damage occasioned by the 
fire, only to the extent of that sum. It is a well-settled rule that the 
entire claim or demand arising out of a single transaction, whether 
in the nature of a contract or tort, cannot be divided into separate 
and distinct claims, and the same form of action brought for each, 
or two suits maintained, without defendant’s consent: Herriter vs. 
Porter, 23 Cal., 385; Logan vs. Caffrey, 30 Pa. St., 196; Colvin vs. 
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Corwin, 15 Wend., 557; Alcott vs. Hugus, 105 Pa. St., 350; Smith 
vs. Jones, 15 Johns., 229; Insurance Co. vs. Davenport, 37 Mich., 613. 

A party cannot be permitted, even in a tort, to split up a cause 
of action, and bring separate actions for a part of the claim, or sev- 
eral actions where one action would suffice. One seeking to enforce 
a claim must present to the court by the pleadings or proofs, or 
both, all the grdunds upon which he expects a judgment. He may 
not split up his demand, or prosecute it piecemeal, or present only 
a portion of the grounds upon which relief is sought, and leave the 
rest for a second suit, if the first fails. Otherwise there would be 
no end to litigation. This rule is settled in Connor vs. Stanley, 72 
Cal., 556; Chafin Will Case, 32 Wis., 563; Smith’s Will Case, 52 Wis., 
543. Under the pleadings and proofs in the case, the court should 
have directed the verdict in favor of the defendant, for the reason 
that it was made apparent to the court upon the trial that an effort 
was being made to collect upon a split cause of action, and which 
was a portion only of their claim. If the Rix Bros. have a claim, 
undoubtedly they would have a right to maintain a suit for the loss 
occasioned by the negligence of the defendant in setting the fire— 
if the defendant was negligent in that respect—and the Rix Bros. 
could undoubtedly assign their claim and demand; and their as- 
signee would be subrogated to their rights, having the same rights 
of recovery, and no greater. But the Rix Bros. or their assignee, 
or person subrogated to only a portion of the claim, could not bring 
the action to recover such portion, and leave out of the suit or action 
a portion of such claim or demand. The judgment of the court be- 
low must be reversed, with costs of both courts. No new trial will 
be ordered. The other justices concurred. 





Court of Appeals of Maryland. 


COURT OF APPEALS OF MARYLAND. 


WILLOW GROVE CREAMERY CO. oF WASHINGTON COUNTY 
vs. 
PLANTERS’ MUT. INS. CO. oF WASHINGTON CoUNTY.* 


The policy was in a mutual company and provided that if the risk was ren- 
dered more hazardous by any cause, either within or without the control 
of the insured, notice should be given immediately, and it should be op- 
tional to the company to continue the risk or cancel, or increase the rate. 
The fire resulted from changing and lowering a smokestack which extended 
seven feet above the roof to three feet above, and within three hours of 
the change. 


Held, That evidence that the company at the time of issuing the policy in- 
sured buildings having smokestacks similar to this one when altered, at 
the same rates and in the same vicinity, was properly excluded. 


H. K. Dovetas and J. Crarence Lane, for Appellant. 

F. F. McComas and A. C. Srrrres, for Appellee. 

Briscog, J. 

A single question is presented by this appeal. The action was 
brought by the appellant against the appellee upon a policy of fire 
insurance, to recover for a loss by fire. The contract of insurance 
was in writing, consisting of the application on the part of the ap- 
pellant, and the policy which was issued by the insurance company. 
About two years atter the policy was issued the property was totally 
destroyed by fire, and this suit was brought by the appellant to re- 
cover the loss sustained thereby. The appellee is a mutual insur- 
ance company, and the policy expressly declares that it was made 
and accepted subject to, and upon the terms and conditions men- 
tioned in, the by-laws of the company. By the tenth section of the 
by-laws it is provided that 

If any property insured in this company shall be rendered more hazardous, 
after an insurance is effected, by any means whatsoever, within, or not within, 
the control of the insured, such persons so insured shall immediately give no- 
tice to the secretary, and the directors may either elect to continue the insur- 
ance upon the same terms, or continue it if the insured shall give his addi- 
tional premium note for such sum as the directors may determine, or may 
cancel the policy, and return the premium note and the ratable portion of the 
5 per cent unexpended. And if the insured shall omit, in such case, to give 
notice, then such insurance shall be void, and of no effect. 

The loss in this case was proved, but the insurance company set 
up the defense that the policy had been forfeited by a violation of 
section 10 of its by-laws. The uncontradicted proof shows that at 


*Decision rendered, June 20, 1893. 
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the time of the issuance of the policy the smokestack of the build- 
ing projected about seven feet above the comb of the roof, and was 
there secured by tin; that afterwards the smokestack was changed to 
the side of the roof, near the eaves, and projected three or four feet 
above the shingles, bringing the top of the pipe three or four feet 
below the comb of the roof; and that the fire resulted from this 
change, about three hours after the alteration had been made. And 
it was admitted that no notice whatever was given the insurance 
company of this change, nor was their consent ever obtained thereto. 

At the trial the appellant asked the defendant’s agent the follow- 
ing question : “ Do you know whether or not your company, the de- 
fendant, as a matter of fact, gave policies of insurance in this county, 
and in the same neighborhood, and about the same time that this 
policy was issued, and at the same rate, upon mills, warehouses, and 
buildings of the character of the creamery building spoken of in this 
cuse, where, at the time of taking the risk, the smokestack went up 
through the side of the roof of the building, and as far below the 
comb of the roof as in the creamery building at the time the fire 
occurred?” And upon objection this question was ruled improper, 
and inadmissible. The first exception is to its admissibility, and 
substantially forms the only question in the case. There can be no 
doubt as to the construction of the contract entered into between 
the insured and the insurer in this case. The question to be deter- 
mined was whether the change of the smokestack, as shown by the 
proof, had increased the risk or hazard from what it was under the 
original contract ; and it was not at all material, for this considera- 
tion, to show whether the appellee had made a different contract 
with some one else, or not. It was not competent to vary the con- 
tract between the appellant and appellee by showing that the insur- 
ance company had made an entirely different contract with others. 
The material inquiry was whether the appellant had violated its 
contract, and thereby rendered the policy null and void. The case 
of Insurance Co. vs. Rowland (66 Md., 240), relied on by the appel- 
lant, has no bearing upon this. In that case the plaintiff was allowed 
to prove “ the usage of underwriters respecting the rates charged 
by them,” and the court said the witness was not asked to give his 
opinion as an expert in regard to the risk, but to prove a fact,— 
whether insurance companies charged the same or different rates. 
Obviously, the distinction between the two cases is broad and 
manifest. 





Supreme Court of Minnesota. 


SUPREME COURT OF MINNESOTA. 


MINNEAPOLIS THRESHING MACHINE CO. 
vs. 


FIREMEN’S INS. CO., or Cuicaco.* 


The defendant insured against loss by fire a threshing machine, engine, and 
separator ‘‘ while not in use.” The property, which had not been used 
for threshing for some two weeks, was hauled out into the country, and 
left standing near a farm house, preparatory to its intended use a few 
days later, and, while standing there, the separator was destroyed by fire. 
The fire was not caused by any hazard incident to the actual use or ope- 
ration of either the engine or separator. Held, That the property was 
not ‘‘in use”’ within the meaning of the policy. 


C. M. Hertie and R. A. Daty, for Appellant. 
James O. Pierce, for Respondent. 


Mircue tt, J. 

On October 8, 1891, the defendant issued to one Foss its policy of 
insurance for one year against loss by fire on his threshing machine, 
engine, and separator “while not in use;” loss, if any, payable to 
the plaintiff as its interest might appear. The separator was de- 
stroyed by fire on October 1, 1892, and really the only question in 
the case is whether the property was “in use,” within the meaning 
of the policy, at the time of the loss. The engine and separator had 
been used in threshing in the early part of September, 1892, but had 
not been so used for two weeks prior to the date of the fire, having 
been taken and kept during that time in the village of Madelia, for 
the purpose of repairs. On October 1, 1892, the engine was fired 
up, and used as a traction engine in hauling the separator seven 
miles out in the country, preparatory to the intended use, two days 
later, of both engine and separator in threshing. The property was 
left standing about ten rods from a farm house and some fifteen rods 
from the stacks of grain which it was intended to thresh. The fire 
in the engine was extinguished. During the succeeding night, while 
the property was standing there, the separator was destroyed by 
fire. The origin of the fire is unknown, but it is supposed to have 
been incendiary. It is evident that the fire was not occasioned by 
any use of either the separator or the engine, and was not due to 
any risk incident to their actual use in the operation of threshing or 
otherwise. The most obvious and natural meaning of the words 
“in use,” as applied to this property, is use in the business or work 
* Decision rendered, April 14, 1894. Syllabusby theGourt. st—~™S 
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for which it was designed, to wit, threshing; and evidently the ob- 
ject of the limitation of the risk contained in the policy was to ex- 
clude any possible liability on part of the insurer for losses by fire 
so peculiarly liable to occur during the actual operation of steam 
threshing machines. We do not think that the separator was “in 
use,” within the terms of the policy, when the loss occurred. The 
very most that can be claimed is that the expression is ambiguous, 
and in such case the rule is well settled that such ambiguity must 
be construed against the insurer, and favorably to the insured. If 
the defendant desired to limit the risk to the property while “in 
store,” or to exclude from the risk all losses during “the threshing 
season,” it would have been very easy to have said so in plain and 
unmistakable language. 

There was a provision in the policy that it should be void “if the 
hazard be increased by any means within the control or knowledge 
of the insured,” and it is claimed that under this provision the policy 
was entirely avoided by reason of the use of the property for thresh- 
ing in the month of September. There is no merit whatever in this 
point. To say nothing of the fact that no such defense was pleaded, 
this provision is not to be construed so broadly as to include haz- 
ards incident to a reasonable use of the insured property, having 
regard to its nature and circumstances. The insurance, unless the 
terms of the policy forbid, must be presumed to be made with ref- 
erence to the character of the property insured and to the cwner’s 
use of it in the ordinary way. While it is true that the risk only 
covered the property while not in use, yet the policy nowhere for- 
bade its use, or provided that the policy should become entirely 
void if it was used. Order affirmed. 





SUPREME COURT OF IOWA. 


LODGE 
v8. 


CAPITAL INS. CO.* 


The policy on buildings and chattels provided that it should be void if an 
incumbrance was placed thereon. 


Held, That a judgment lien through the operation of law was not a violation. 


Held, That an execution on the judgment under which the property was levied 
on and sold was not a violation of a provision against increase of risk. & 4 


* Decision rendered, May 17, 1894. 
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The purchaser under the sale was paid the amount needed to redeem under 
agreement to take a sheriff’s deed and transfer to the insured. He took 
the deed, but had not made the transfer. 


Held, That this was not a change of title within the policy. 


Reap & Reap, fur Appellant. 

Tra J. Atper and Baker & Batt, for Appellee. 

Rorurock, J. 

1. The policy of insurance upon which the action is founded was 
executed on the 24th day of February, 1887; and the property in- 
sured thereby was a dwelling-house and barn, and certain goods 
and chattels kept and used in the insured buildings. The insurance 
on the dwelling house was $500; on the household furniture therein 
$200; and on the barn $150; and on the horse and -harness kept 
therein $150. The insurance was for five years, and the premium 
therefor was fully paid. The house and barn, and the personal 
property in the house, were totally destroyed by fire on the 12th 
day of December, 1890. Proper proofs of loss were made, and pay- 
ments demanded and refused, and this action was brought to re- 
cover for the loss. We will not set out the answer in detail, and it 
would serve no useful purpose to set out and discuss some of the 
objections and alleged errors argued by appellant’s counsel. They 
are exceedingly technical, and made, no doubt, of what is sometimes 
called “abundant caution.” They include the claim that the verdict 
was excessive; that the plaintiff was permitted, as a witness, to tes- 
tify to the value of the household goods, without a showing that she 
was a competent witness to testify to the value of property of that 
kind; that the plaintiff ought not to recover, because the policy pro- 
vides that “fraud, false swearing, misrepresentation, or any conceal- 
ment of, or omission to make known, a material fact, on the part of 
the assured, whether in applying for their insurance, or in the proofs 
of loss, or otherwise, shull render this policy, and any renewal there- 
of, void.” There are no facts in the record which we think sustain 
any such claim. The jury were warranted from the evidence in 
finding that this clause in the policy was not violated by the plaintiff. 

2. We will now proceed to consider what appear to us to be the 
material questions in the case: The policy provides that it shall be 
void “if incumbrance be placed thereon.” It is claimed that after 
the policy was issued the property became incumbered by the lien 
of a judgment against the insured. The question presented is 
whether a judgment is an incumbrance, within the meaning of the 
above clause in the policy. Appellant claims that this isnot an open 
question in this state, and cites the case of Hicks vs. Insurance Co., 
71 Iowa, 119. That case was determined upon a demurrer to the 





1894.} Lodge vs. Capital Ins. Co. 737 


answer which set’ up a clause that the policy should be void “if the 
property, or any part thereof, be hereafter,in any manner whatever, 
incumbered,” and that it became incumbered by a mortgage, and a 
judgment against the plaintiff. It was held that this avoided the 
policy. The opinion is quite brief, and the lien of the mortgage and 
the judgment were considered together. There ‘was no separate 
consideration upon the effect of a judgment lien. It may be that, 
if that question had been presented alone, it would have been held 
that the policy was avoided by the lien. Thelanguage, “in any way 
incumbered,” is very broad. We think that the clause in the policy 
in the case at bar is more restricted. It provides that the policy 
shall be void if “incumbrance be placed thereon.” This implies 
some affirmative act of the assured, such as the execution of a mort- 
gage or other lien, and not such a lien as may be cast upon the 
property by operation of law. Placing a lien upon property by the 
owner is altogether difterent from a lien being established against 
his consent. Courts are not disposed to construe these restrictions 
and limitations in insurance policies more liberally than is required 
from the language used, and thereby defeat what otherwise appear 
to be honest claims for indemnity against loss. As is usual in the 
law of insurance, there are adjudged cases to be found on both sides 
of the question as to whether a judgment is a lien, within the mean- 
ing of clauses somewhat similar to the one in the caseat bar. That 
a judgment is not a lien in such a case, see Baley vs. Insurance Co., 
80 N. Y., 21; Green vs. Same, 82 N. Y., 517; Hosford vs. Insurance 
Co., 127 U. S., 404; 8 Sup. Ct., 1199. Our conclusion is that, if it 
‘is desired to make the policy void by incumbrances which are not 
placed on the property by the act of the parties, it-should, in terms, 
be so provided in the contract. 

3. It appears that an execution was issued on the judgment, and 
the property was levied upon and sold; and it is urged that the risk 
of loss was thereby increased, and the policy became void because 
of a provision in the contract that the same should be void if the 
risk be increased by any means within the control and knowledge of 
the assured. We have said that the judgment was not such an in- 
cumbrance as avoided the policy. The defendant, by the clause as 
to incumbrances, having provided against them, ought not, in fair- 
ness, to be allowed to invoke the general increase of risk clause to 
apply to a judgment incumbrance, or to a levy and sale thereunder. 

4. The policy further provides that 

If any change takes place in the title, ownership, or possession, the policy 


shall be void, unless consent thereto is indorsed in writing in the policy by 
the company. 


VOL. X XTII.—47. 
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The judgment referred to herein was rendered for costs and at- 
torney’s fees in an action for an injunction, in which it was charged 
that the plaintiff kept and maintained a liquor nuisance in the in- 
sured dwelling-house. An execution was issued on the judgment, 
and the property was sold. Before the expiration of the period of 
redemption, the purchaser was paid the full amount necessary to 
redeem, by the husband of the plaintiff, with an agreement that the 
purchaser should take a sheriff’s deed when the time for redemption 
expired, and then convey the property to the plaintiffs husband. 
The purchaser took a sheriff’s deed, but had made no conveyance 
when the fire which destroyed the property occurred. It isclaimed 
that the title was in the purchaser at the sheriff's sale, and that the 
policy was therefore void. It is apparent that there was no sub- 
stantial violation of this part of the policy. It does not appear that 
the plaintiff consented that the purchaser at the sheriff's sale should 
convey her property to another. The payment of the full amount 
due to the purchaser operated as a redemption, and the defendant 
ought not to be allowed totake advantage of a mere apparent change 
of title, which does not affect any right. The plaintiff herein was in 
undisturbed possession of the property when the loss occurred, and 
the purchaser at sheriff's sale makes no claim thereto. 

5. It is urged that the policy is void because the house was not 
used solely as a dwelling, but that part of it was used for carrying 
on a liquor saloon. The plaintiff denied that she kept and main- 
tained a saloon on the premises. She had a right to make this de- 
nial. As between the plaintiff and the defendant, that was an open 
question. Evidence was introduced, and there is a fair conflict as 
to the fact. We are not authorized to interfere with the verdict on 
this ground. We think it is sustained. 

There is no other question in the case which we think it necessary 
to discuss. The judgment of the district court is affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 





COMMONWEALTH Ex REL. KIRKPATRICK, ATTORNEY-GENERAL 
v8. 
AMERICAN LIFE INS. CO. 


APPEAL OF LITTLE.* 


When a life-insurance company has become insolvent and is dissolved, it has 
broken its engagement with its policyholders, and the measure of their 
damages is the net value ofthe policy calculated as of the date of dissolution 
according to the mortality tables used in the business, less premium 
notes, and regardless of health. 


This measure is not affected by the death of the insured subsequent to the 
dissolution and before the distribution of the assets. 


A draft drawn by the company on itself, in settlement of a claim on a policy 
which is not drawn against any particular fund, is not an equitable 
assignment of funds to meet the claim. 


The opinion of the lower court was as follows:— 

“The facts are sufficiently found in the auditors’ report, and we 
shall not restate them, except so far as may be necessary with re- 
spect to the special cases to which the exceptions relate. In People 
vs. Security Life Ins. & A. Co. (78 N. Y., 114), it is shown that when 
a life-insurance company has been adjudged insolvent, and has 
been dissolved, it has broken its engagements with its policyholders, 
and becomes liable to them on account of such breach, and the 
policyholders then have a claim for damages; and it is said that the 
decisions have uniformly been to this effect. The policyholders are 
in the same position as any other person would be who had running 
contracts of value with the company which it had broken,—claimants 
for damages,—citing several cases. As to the measure of the dam- 
ages, there can be no question that, when a claim has become due 
before the date of the decree of dissolution, the amount of the dam- 
age for failure to pay is the amount of the valid claim, just as in all 
cases of failure to pay a just debt when due. But, where policies 
are running at the date of dissolution, the measure of the damage 
suffered in each case by the policyholder is, as is said in the same 
case, ‘the value of the policy which has been destroyed. When 
such value has been ascertained, the true measure of damage has 
been arrived at, but the difficulty is to determine the value. In any 
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given case the precise value cannot be ascertained. If the time of 
death were certain, and the rate of interest determined, there would 
be no difficulty. Then the present value of the amount to be paid 
at death, diminished by the amount of the present value of all the 
premiums to be paid, would give the value. But the time of death 
is uncertain, and hence the present value of the running policy 
must always be speculative and uncertain.’ And, after discussing 
the mode of determining this value, the conclusion is arrived at that 
the net value of the policies, without regard to the health of the 
holder, and calculated as of the date of the dissolution of the cor- 
poration, according to the tables of mortality used in the business 
of life insurance, less the outstanding premium notes, if any, fixes 
the true value. The rules thus stated were adopted by the auditors 
in this case, and no exception has been taken to their action, except 
as to certain special cases, and it is therefore to these only that we 
shall direct our attention. In one of these special cases, in which 
exceptions to the report of the auditors have been filed, the claim 
was due at the date of the decree of dissolution, and the facts are 
as follows: Mary A. Miller was the beneficiary in a policy of $5,000 
on the life of her husband, who died prior to the date of the decree 
of dissolution, and, due proof having been made of the loss, a sight 
draft to her order was drawn on the company in her favor by its 
treasurer, and sent to her in Texas, where it was indorsed by her, 
and sent through a bank for collection, and was presented for pay- 
ment, and payment refused, and shortly thereafter the decree of 
dissolution was entered. 

“On these facts, it is contended on her behalf that ‘the draft of 
this company drawn upon itself was an equitabie assignment of 
funds to meet the claim;’ and that hence this is a preferred claim, 
and entitled to be paid in full: In Nesmith vs. Drum (8 Watts & 
S., 9), it was heid that a draft on a particular fund in the hands of a 
third party is an equitable assignment of the fund, although the 
draft be not accepted; and in Clemson vs. Davidson (5 Bin., 398), it 
is said by Tilghman, C.J.: ‘Any order, writing, or act which makes 
an appropriation of a fund amounts to an equitable assignment of 
that fund.’ But, as is added in Re Greenfield’s Estate (24 Pa. St., 
232), at page 240: ‘The appropriation must be in express terms, or 
the intent to make it must be clear. An order drawn upon one who 
has in his hands funds belonging to the drawer will not of itself 
amount to the assignment of the fund or any part of it, unless it 
plainly appears that the fund claimed was one designated out of 
which payment was to be made. Ifa debtor appropriates particu- 
lar moneys to pay a certain debt, and it is as far delivered as the 
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nature of the case will admit of, equity will control the appropria- 
tion; but if the act of appropriation is uncertain, or the subject- 
matter doubtful, the right of property in the fund is unchanged.’ 
And in 3 Pom. Eq. Jur., § 1284, it is said: ‘An ordinary bill of ex- 
change or draft drawn generally, and not upon any particular fund, 
whether accepted or not by the drawee, does not operate as an 
equitable assignment. Its operation is not changed even when 
funds have been placed in the drawee’s hands as a means of payment.’ 
These authorities sufficiently show that there was no equitable 
assignmert of any particular funds in the case we are considering. 
It is not acceptance by the drawee, but appropriation of the fund 
by the drawer, which effects the assignment. By acceptance, the 
drawee becomes the debtor to the holder; but, if the draft be 
drawn on a particular fund, it constitutes an assignment, and binds 
the fund in the hands of the drawee on mere notice to him, whether 
he accepts the draft or not. Even if Mary A. Miller has become an 
equitable assignee by the delivery of the draft to her, she would not 
thereby have become a preferred creditor, but would have become 
an equitable owner of the fund assigned, and would have been en- 
titled to follow it into the hands of the receiver if she could desig- 
nate it, and prove that it had come into his possession. But mani- 
festly she can do neither. No fund is specified in the draft, and 
there are absolutely ne indicia by which any fund can be designated 
or followed. There is therefore no basis on which her claim to be 
paid in full can rest. 

Exceptions have also been filed in respect of a special class of 
cases in which certain policies have matured by the death of the 
assured since the date of the decree of dissolution, and before the 
filing of the auditors’ report, and the beneficiaries in these policies 
contend that they are entitled to a dividend on the face value of 
their policies, and that the auditors erred in awarding them only a 
dividend on the net value calculated as of the date of the dissolu- 
tion. The argument on their behalf concedes that the rule adopted 
by the auditors is correct when applied to policies still running at 
the date when the proofs were taken; but it is contended that this 
is at best a calculation of chances, which is adopted from the neces- 
sity of the case, and that it should not be used where, at the time 
it is applied, the data for the ascertainment of the exact value of 
the policies was furnished by the death of the assured. There have 
been cases decided in New York and in England in which the rule 
contended for was adopted; among others, People vs. Security Life 
Ins. & A. Co. (78 N. Y., 130), and Craig's Case, L. R., 9 Eq., 711. In 
the first case, Earl, J., delivering the opinion of the court, said: 





742. Supreme Court of Pennsylvania. [Oct., 


‘This company was dissolved, and a receiver appointed, December 
14,1876. Thomas J. Lockwood, holding a life policy upon which 
the premium had been paid, died March 15,1877. * * * The 
referee allowed the beneficiary only the reserve value of his policy 
at the date of the dissolution of the company, computed in the same 
way as the value of running policies were computed, disregarding 
entirely the fact of the subsequent death of the assured. In this he 
erred. The claimant was entitled to be allowed as his damage 
the value of this policy. There is no statute regulating how such 
value, as between the receiver and the claimant, shall be determined. 
The rules by which the referee determines the value of running 
policies will not in all cases do justice. In some cases they may 
give the claimant more damage than he has sustained, and in other 
cases less. In their general application, however, they will work 
out results sufficiently accurate for judicial action. In general, they 
furnish the only practicable basis of computation, and hence are 
sanctioned. But these rules, adopted from the necessity of the case, 
should not be used where, upon facts existing, the precise value of 
the policy may be easily ascertained. Their use is not then justified 
by any necessity or considerations of convenience. Here the whole 
premium had been paid, and, at the time the claim was presented, 
the precise value of the policy at the time of the dissolution could 
easily be shown. It was free from uncertainty or speculation. 
* * * There can be no embarrassment in allowing the valuation 
of such policies to be computed in this way where the death occurs 
and the proofs of death are furnished at any time before the expira- 
tion of the time for presenting claims.’ We think this course of 
reasoning overlooks an essential element in the problem, and places 
the question on a false basis. It is not a question ‘between the re- 
ceiver and the claimant.’ The receiver is no party to the litigation, 
and has no interest in it. He would not be heard on exceptions to 
the report of the auditors, or on appeal to the supreme court. It is 
a proceeding to marshal and distribute the assets of the insolvent 
corporation, and the parties to it are the several claimants, who are 
parties adverse whenever their interests clash, as they do if they 
belong to different classes. Hence their relative equities are in- 
volved, and the rights of one class cannot be determined without 
considering those of all other classes. But it would be clearly in- 
equitable, as between the several classes of claimants whose rights 
had not been fixed prior to the date of the decree of dissolution, to 
fix some of them at that date, and allow others the benefit of con- 
tingencies that might happen within an indefinite time thereafter. 
They could not change the equilibrium of their equities as against 
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each other by anything they could do themselves, and it ought not 
to be changed by lapse of time or the course of events. The 
question is not what claim any one has or would have by the lapse 
of time and the event of death, but what claim had each, as against 
the others, when the corporation disappeared from the scene, and 
they were turned over to a fund insufficient to pay them all in full; 
and this suggests an answer to the argument of counsel in favor of 
these claims, who says: ‘Suppose a dissolution and distribution of 
assets should occur in the case of a company which, upon liquida- 
tion of its estate, should turn out entirely solvent. It could not be 
contended that the defunct company could escape from its legal 
obligations at the date of probate of claims by paying less than the 
full amount of a policy to a holder whose claim had matured by 
reason of the death of the assured since the decree of dissolution 
was entered * * * Now, whether the dissolved company be 
solvent or insolvent, the equities of the policyholders are the same. 
* * * Each policyholder entered into his individual contract 
with the insurance company, without regard to the terms of the 
contract of any other policyholder. Each should be entitled to 
come before the auditors for the amount due on his contract at the 
time fixed by law to take the proof of his claim.’ If the corporation 
was solvent, there would be no balancing of equities between the 
several classes of claimants, and the question would simply be what 
sum each, without any reference to the others, had a right to re- 
ceive from the corporation, and justice would be done by sequestrat- 
ing all its assets needed to pay all the claims in full; but we cannot 
agree to the proposition of counsel that, ‘whether the dissolved 
corporation be solvent or insolvent, the equities of the policyholders 
are the same,’ if by this is meant their equities as between each 
other; for, if the corporation be solvent, they have no equities as 
against each other, and no one of them could meddle with the deal- 
ings between the corporation and any other, while, if the corpora- 
tion be insolvent, each is directly interested in what is paid to the 
other, as is manifested by the fact that they are litigating their con- 
flicting claims in this proceeding. We think, therefore, that when 
it is conceded that the rule adopted by the auditors is to be applied 
to the claims of those whose policies were running when the audit 
was held, as of the date of the decree of dissolution, the equities 
between the claimants require the same rule to govern in cases 
where the assured have died since the dissolution, but before the 
audit was closed. 

“Tt must not be overlooked that the breach of contract by the 
corporation, on which the claim for damages in ali these cases is 
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founded, occurred at the date of the decree of dissolution, and the 
damages to be recevered are the value of the claims at that date. 
But at that date the value of the claims now in question was not 
the value on which a dividend is now claimed, but surely the net 
value of a running policy, calculated with reference to the expecta- 
tion of life. If the corporation, at that date, had paid the claims 
according to that value, the legal damage for the breach of contract 
would have been paid. On the other hand, if the net value of the 
policies still running had been calculated as of the date when the 
audit was held as damages on each, it would in each case have been 
different from the amount arrived at by calculating it as of the date 
of the dissolution. This brings into view the inequality, and there- 
fore want of equity, which would result from calculating the dam- 
ages as of different dates, even if the calculations were in other 
respects made in the same manner; and the inequality would be 
still greater where not only the date was different, but where the 
expectation of life, according to the tables, was taken in some cases, 
and a fixed date, ascertained by the prior event of death, was 
adopted in others. Counsel for the claim of Josephine McCouch, 
the beneficiary.in a paid-up policy on the life of William McCouch, 
who died nearly two years after the date of the decree of dissolu- 
tion, seems to have recognized the force of one of these suggestions, 
as he claims, not that the dividend should be based on the face 
value of the policy when the death happened, but on the net value at 
the date of the decree, calculated by ascertaining the present value 
of an amount equal to the face of the policy payable twenty-three 
months hence. This is a slight modification of the rule claimed to 
be applicable to the cases above considered, but it is open to the 
same objection that it does not adopt the value of the policy as it 
was at the date of the dissolution, which the auditors have found 
was $9,273.44, but as it afterwards was ascertained by the death of 
the assured to be—$13,275. 

“The claim in all these cases, as is shown in the case first above 
quoted, is in the nature of damages for a breach of contract, and 
this breach occurs at the date of the decree of dissolution. The 
right ot action for the damages suffered accrues at that date, and 
the damages in each case are the net value of each policy at that 
time. But, if the damages are calculated by using data afterwards 
furnished by the death of the assured in particular cases, the 
amount, as is shown above, is different from that suffered at the 
date when the breach of contract occurred, and a value is fixed as of 
that date upon the policy different from its actual value at that date. 
This being so, we think it would be inequitable to allow the amount 
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to be fixed in that way, and that equity requires the same rule to be 
applied to all policies which were running at the date of dissolution, 
without regard to the fact that some have since matured by the 
death of the assured; and we do not base our conclusion on the act 
of 1873 (Purd. Dig., p. 904, § 6), but on the general principles of 
equity. Much was said in the arguments of the counsel for and 
against the authority of Dean’s Appeal (98 Pa. St., 101), as affected 
by the difference in principle between life and fire insurance. 
There is a radical difference as is pointed out by Park, B., in Dalby 
vs. Assurance Co., 15 C. B.,365. A life policy is a contract to pay a 
sum certain at an indefinite time; a fire policy is a contract to in- 
demnify any cases of loss. But this does not affect the authority of 
Dean’s Appeal on the only point pertinent to this case, which is that 
the status of creditors of an insolvent corporation is fixed as of the 
date of the decree of dissolution. 

“We have not been furnished with any data from which we can 
determine that the auditors erred in calculating the amount to be 
awarded cn the so-called ‘mutual policies’ by the same rule as that 
applied to the other policies. On this subject the auditors say and 
find: ‘Counsel for death claims on mutual policies contend that 
the auditors should separate the so-called “mutual” policyholders 
from the other policyholders, determine what proportion of one 
fund for distribution is the result of mutual premiums, and to that 
proportion of the entire fund apply the rule the courts have laid 
down with respect to purely mutual companies. This is asking the 
auditors to do what the company itself never did. * * * The 
company never kept a separate fund for the payment of mutual 
policies, but all death claims were paid indiscriminately, out of 
whatever funds it had in bank. It would be impossible for the 
auditors to do what the company never, in the many years of its 
existence, attempted.’ Assuming the facts just stated to be true, 
as we must in the absence of any evidence to the contrary, we 
cannot say that the auditors erred in their conclusion. 

“It is contended that the auditors erred in failing to allow inter- 
est on the claim of Elizabeth Reich between July 18, 1889, when the 
policy on which the claim is based matured, and May 13, 1890, the 
date of the decree of dissolution. We can see no reason why inter- 
est should not have been calculated upon this claim between these 
dates, unless it be that interest was not allowed on any matured 
claims. Whether this be so or not we ure unable, from the data 
before us, to determine. If it should appear hereafter that this 
claim is equitably entitled to interest, it can be allowed on the 
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second distribution, and we overrule this exception without preju- 
dice to the right of the claimant hereafter to recover interest, if en- 
titled thereto. The auditors stated in their report that, by agree- 
ment of counsel representing a majority of policyholders, the sum 
of $7,500 was set aside to await the result of litigation in the Court 
of Common Pleas of Philadelphia County, on the claim of Mrs. 
Reigle, represented by W. W. Porter, Esq., disposition of which is 
to be made by the auditors, to whom the second account of the 
receiver shall be referred. Counsel for Mrs. Reigle appeared in 
court subsequently to the argument on the exceptions, and stated 
certain reasons, apart from the principles upon which the foregoing 
exceptions have been passed upon, why Mrs. Reigle’s claim should 
be preferred. In view of these reasons, we think the course sug- 
gested by the auditors should be adopted, and we do not intend by 
anything said in this opinion, or now decided, to prejudge or pre- 
clude Mrs. Reigle’s claim from being heard and passed upon in the 
course of the next distribution. The exceptions are severally over- 
ruled, and the report of the auditors is confirmed, and distribution 
is ordered to be made in accordance with the schedule filed by the 
auditors.” 


J. M. Donan and H. G. M’Covcn, for Appellant. 
W. C. Hanns, for Appellee. 
Perr Curiam. 

We find no error in the decree. All that is necessary to be said 
in relation to the questions involved will be found in the clear and 
convincing opinion of the learned president of the court below. 
On it, the decree is affirmed, and appeal dismissed, with costs to be 
paid by the appellant. 
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SUPREME COURT OF MISSOURI. 


DIvIsION No. 1. 


HANFORD 
v8. 
MASSACHUSETTS BENEFIT ASS’N.* 
The provision in the insurance statutes of Missouri, that no misrepresentation 
made in procuring a life policy shall render it void unless it contributes 
to the contingency on which the policy becomes payable, does not apply 


to policies of companies on the assessment plan, which are by statute ex- 
empt from the operations of the general insurance statutes. 


Policies for fixed premiums at definite times, though so far old-line policies, 
when they provide also that assessments may be levied by the directors, 
are within the statute relating to insurance on the assessment plan. 


C. P. & J. D. Jounson, fur Appeliant. 
H. D. Woop and Rowett & Ferris, for Respondent. 


Brack, C. J. 

The defendant is a corporation organized under the laws of the 
state of Massachusetts. It has and holds a certificate from the in- 
surance department of this state, stating that it has complied with 
all the requirements of our laws, and is authorized to do business 
here “on the assessment plan.” This suit is based upon two poli- 
cies issued by the defendant upon the life of Thomas C. Hanford, 
each in the sum of $5,000, payable to the plaintiff, who is the wife 
of the insured. The applications for the policies were in writing, 
and were both signed by the insured on the 5th of December, 1889, 
at the city of St. Louis, in this state, and the policies bear date the 
11th of the same month and year. In each application Thomas 
Hanford was asked a number of questions, to each of which he made 
answer in writing. He was asked, “Do you usually have good 
health?” to which he answered “Yes.” He was also asked, “How 
long since you were under the care of a physician, and for what 
cause ?” to which he answered, “Not for many years.” In the con- 
cluding part of each application there is this stipulation: “I do 
hereby warrant each and all of the foregoing particulars and state- 
ments to be true.” Each policy provides:— 

The statements and declarations made by and on behalf of said member in 
his application to become a benefit member of said association, which are 
hereby referred to as the basis of this contract, and are a part thereof, and on 


the faith of which this policy is issued, are warranted to be in all respects 
true, and that no fact has been suppressed ; ete. 


* Decision rendered, May 14, 1894. 
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The defendant’s answer sets up the matters before stated accord- 
ing to their legal effect, and avers that the answers made by Han- 
ford to the questions propounded in the applications were untrue. 
The evidence produced by the plaintiff shows that the deceased was 
in a hospital in the city of St. Louis, and under the care of the 
physician of that institution for two weeks in April or May of the 
year 1889. He was in the same hospital, and under the care of the 
same physician, from the 31st August to the 19th September of the 
same year. As before stated, the applications were made on the 
11th of the following December. He was again in the hospital, and 
under the care of a physician, from the 21st July, 1890, to the date 
of his death, which was the 5th September, 1890. By the terms of 
each policy, Hanford is made a benefit member of the association, 
and the association thereby agrees to pay to the plaintiff $5,000 in 
90 days after proof of the death of Hanford. Each policy is issued 
in consideration of $20 paid, and upon other conditions therein set 
out. The conditions material to the questions raised in this suit are 
as follows :— 


Sixth. There shall be paid by the member under this contract, in forty days 
from the date thereof, and annually from said date thereafter, to the treasurer 
of the association, an assessment of fifteen dollars, as a part of the expense 
fund, which fund is at the sole disposal of the officers of the association. 
Seventh. The member shall further pay under this contract, at the office of 
the association in Boston, Massachusetts, bimonthly, on the first business day 
of January, March, May, July, September, and November, respectively, of 
each and every year, the assessment specified in the table of rates printed on 
the back hereof for his age at entry, unless the board of directors shall by 
special notice require a different amount, and in such case the assessment may 
be based upon the current age of the member. Such assessments, excepting 
the sum specified in section 6 for expense fund, can be used only for the pay- 
ment of death and disability claims, protection of the death fund, and the 
emergency fund. Twenty per cent of all such assessments may be carried to 
the emergency fund. * * * The member may, if he soelect, make his pay- 
ments semi-annually or annually in advance, in accordance with the table of 
rates printed on the back of this policy. Ifthe mortality experience of this 
association shall require any variation from said rates in any call, due notice 
will be given. 

The plaintiff called the defendant’s adjuster, who gave evidence 
to the following effect: The defendant has its principal office in 
Boston, Mass. The principal officers ure a president, treasurer, 
comptroller, and adjuster, who receive salaries ranging from $2,000 
to $10,000 per annum. The defendant transacts business in most 
of the states of the Union. The business is conducted by a board 
of directors composed of the original incorporators and their suc- 
cessors. The policyholders have no vote in the election of direc- 


tors, nor do they have any voice in the management in the affairs 
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of the company. There is no lodge system connected with the or- 
ganization, except there are a few boards or councils in different 
cities in Massachusetts, but none outside that state. These boards 
seem to have no duties to perform other than to solicit risks. The 
form of the policies was changed in 1888. Since that time the de- 
fendant has used policies in form like those in suit. Since the change 
in the form of the policies, no assessments have been made, other 
than those fixed by the table of rates on the back of each policy. 
On this state of the case the trial court nonsuited the plaintiff, on 
the ground that the representations were warranties, and, being un- 
true on the plaintiff's own showing, she could not recover. The 
plaintiff contends that there was error in this ruling, for two rea- 
sons: First, the policies are not assessment plan policies, and are 
therefore subject to sections 5849 and 5850, Rev. St., 1889; second, 
if held to be assessment plan policies, they are still subject to those 
sections. 

1. That the defendant is doing a life-insurance business in this 
state admits of no doubt; and it is equally clear that these policies 
are not benefit certificates, within the meaning of our statute relat- 
ing to fraternal beneficial associations. The policies are therefore 
assessment plan policies, or they are governed by the more general 
statutes relating to life insurance. The first question which we shall 
consider is whether said sections apply to policies issued under the 
statute law relating to insurance companies doing business on the 
assessment plan. To an understanding of this question it is thought 
proper to look to the history of our statutes concerning life insur- 
ance and life-insurance companies. In 1869 the legislature estab- 
lished an insurance department, and gave to the. superintendent 
thereof extensive powers of visitation. Such companies were re- 
quired to deposit securities to protect the policyholders. The two 
sections now in question were enacted in 1874. The first provides 
that “no misrepresentation” made in procuring a policy 


Shall be deemed material, or render the policy void, unless the matter mis- 
represented shall have actually contributed to the contingency or event on 
which the policy is to become due and payable, and whether it so contributed 
in any case shall be question for the jury. 


The second provides that a defense based upon misrepresenta- 
tions shall not be valid, unless the defendant shall deposit in court 
for the plaintiff the “premiums received on such policies.” These 
sections were carried into the revision of 1879 and into the revision 
of 1889, and are a part of article 2 in the chapter relating to insur- 
ance. Article 2 relates to life insurance only. At and prior to 
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1880, many associations organized under the law relating to benevo- 
lent associations attempted to do an insurance business without 
complying with the laws concerning life insurance, but such com- 
panies were suppressed by the courts: State vs. Citizens’ Benefit 
Ass’n, 6 Mo. App., 163; State vs. Merchants’ Exch. Mut. Ben. Soc., 
72 Mo., 146. The opinion in the last-named case was promulgated 
in 1880. Some concessions were made to charitable and benevolent 
associations by acts passed in 1881. In 1887 an act was passed, 
entitled 

An act to provide for the incorporation and regulation of associations, so- 
cieties, or companies doing a life or casualty insurance business on the 
assessment plan. 

That entire act was carried into the revision of 1889, and consti- 
tutes article 3 of the chapter on insurance. This act of 1887 (now 
article 3, c. 86, Rev. St. 1889) defines contracts of insurance on the 
assessment plan, provides for the organization of corporations to 
carry on such business, and provides that foreign insurance compa- 
nies may be allowed to carry on such business in this state. In one 
or two instances it makes these assessment-plan corporations sub- 
ject to the general life-insurance laws: Ellerbe vs. Farmers & Me- 
chanics’ Mut. Aid Ass’n, 106 Mo., 13; Same vs. United Masonic Ben. 
Ass’n, 114 Mo., 501. But with one or two express exceptions, this 
act professes to be a full and complete statute in and of itself. 
Section 5869, which is a part of said article 3, makes it the duty of 
all such companies to make a statement of their affairs annually to 
the superintendent of insurance, invests that officer with visitorial 
powers, makes provision for the service of process on foreign com- 
panies by reference to a section of the general law, and then 
concludes :— 

Provided, always, that nothing herein contained shall subject any corpora- 


tion doing business under this article to any other provisions or requirements 
of the general insurance laws of this state, except as distinctly herein set 


forth. 
We are at a loss to see any good reason why the two sections 


concerning misrepresentations should be applied to what are de- 
nominated “old-line companies,” and not to these assessment- plan 
companies; but the language of the proviso just quoted is strong 
and explicit. By it, corporations doing business under that article 
are not subject to any other provisions or requirements of the gen- 
eral insurance laws, except as distinctly herein set forth. The effect 
of this proviso is to say that the two sections concerning misrepre- 
sentations shall not apply to assessment-plan companies. There is 
nothing in the history of the laws before mentioned which stands 
opposed to this conclusion. That history rather shows a determi- 
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nation on the part of the legislature in recent years to favor assess- 
ment-plan insurance. In the case of McConnell vs. Association (79 
Iowa, 757), there were no words of exclusion, as there is in the law 
we have in hand, and hence that case is not in point, for without the 
words of exclusion we should reach a different result from that now 
declared. We must, therefore, conclude that sections 5849 and 5850 
do not apply to assessment-plan contracts. 

2. The next question is whether these policies are assessment- 
plan contracts. Such contracts are defined by the statute. Section 
5860 provides:— 


Every contract whereby a benefit is to accrue to a person or persons named 
therein upon the death or physical disability of a person also named therein, 
the payment of which said benefit is in any manner or degree dependent upon 
the collection of an assessment upon persons holding similar contracts, shall 
be deemed a contract of insurance upon the assessment plan. 


This definition does not mean that the amount of the benefit to be 
paid by the company to the beneficiary cannot be a fixed amount, 
for section 5862 declares that every such policy or certificate “ shall 
specify the exact sum of money which it promises to pay upon each 
contingency insured against,” and the number of days in which’ the 
benefit will be paid after proof of loss. It is also declared that the 
company shall be obligated to the beneficiary for the payment of 
the sum specified. It is therefore perfectly clear that the sum to be 
paid to the beneficiary may, and indeed must be, a fixed and defined 
amount. In this respect these policies conform to the statute. 

It is further suggested that these policies are regular old-line pre- 
mium policies, and therefore not within the plan marked out by the 
statute. It is true the $15 to be paid and used as an expense fund 
is a fixed and defined sum to be paid annually, and is in no sense an 
assessment. According to the first:clause of the seventh condition 
of the policy, the member must make a monthly payment at fixed 
and defined dates during his life, and the amount to be paid bi- 
monthly is also fixed by the table of rates. Thus far these policies 
are premium policies, for it does not make these fixed rates, payable 
at specified dates, “assessments,” to call them by that name. But 
it is also provided in and by the policies that the board of directors 
may call for and require the payment of a different amount by giv- 
ing special notice, and the amount called may be based upon the 
current age of the member and the mortality experience of the asso- 
ciation. The statute is broad enough to allow assessments to be 
based on the age of the member, and the frequency of the calls on 
the mortality experience of the particular association. Our statute 
calls for an emergency fund, and so do these policies. We think 
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these contracts come within the statute, and are contracts of insur- 
ance on the assessment plan, as that plan is defined by the statute. 
The articles of association and by-laws cf the defendant are not be- 
fore us, and from the facts disclosed by this record we can only say 
these policies are assessment-plan contracts. Our statute concern- 
ing these associations seems to be in most respects the same as the 
Massachusetts act of 1885, but we have been cited to no case from 
the courts of that state having any bearing upon the questions pre- 
sented by this record. The representations made by the deceased 
are, by the terms of the applications and policies, made warranties, 
and the plaintiff's own evidence shows beyond all doubt that the 
representations were untrue. The representations being warranties, 
and untrue, the plaintiff must fail. 
The judgment is affirmed. All concur. 


SUPREME COURT OF PENNSYLVANIA. 


GIVEN 
vs. 


RETTEW.* 


Under the Pennsylvania statute authorizing companies to incorporate on the 
joint-stock or mutual plan, and providing that a company cannot insure 
on both plans, a mutual company is not prevented from issuing both cash 
policies and policies payable by assessment. The insured in both cases 
are members. 

But a policyholder under the cash plan is not liable for assessments, under a 
by-law making all members so liable, where the by-law was not brought to 
his notice before the issue of the policy. 


The opinion of the court below was as follows :— 

This case was tried without a jury, under the act of 1874. From 
the papers offered in evidence, and the agreement of the parties, we 
find the following facts: (1) The Lancaster County Mutual Live- 
Stock & Chattel Theft Insurance Company is a corporation of this 
commonwealth, duly chartered on August 26, 1885, under the insur- 
ance act of May 1, 1876 (P. L., 53). Its principal place of business 
was in the county of Lancaster, but its articles of association (or 
charter and certificate) were never recorded in that county, or in any 
other county of the commonwealth. (2) The company began the 
business of insurance against theft, as authorized byits charter, and 


* Decision rendered, July 11, 1894. 
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continued to carry it on until February, 1892, when it was dissolved 
by a decree of this court. The plaintiff was appointed receiver, 
and in July of that year was empowered “to lay an assessment of 
twelve per centum on all amounts insured in said company, on pol- 
icies which were assessable on the 25th day of September, 1891, 
under the the provisions of section seven of the by-laws.” In ac- 
cordance with this order, the assessment was laid ; whereupon, in 
September and October, certain policyholders who had been assessed 
petitioned the court to rescind the order, alleging various matters of 
defense. These petitions were refused in April, 1893, but expressly 
without prejudice to any right of the petitioners to make whatever 
defense they might desire when suits were brought to collect the 
assessment. All the papers of record in Commonwealth vs. Lan- 
caster County, etc., Co., No. 479, September term, 1891, Dauphin 
Common Pleas, are made part of this finding. (3) The present suit 
is brought to recover the sum of $48, duly assessed by the receiver 
upon the defendant’s policy of $400, but of which the payment is 
refused, because it is alleged that the contract between the company 
and the defendant is nonassessable. The defendant's application 
and policy, his two promissory notes, and the company’s by-laws are 
made part of this finding. The defendant had no knowledge of the 
by-laws at the time the contract was made. (4) When the policy was 


issued in September, 1890, the defendant paid $5.25 to the company’s 
agent, being the cash premium stated in the policy ; and also deliv- 
ered his two promissory notes for four dollars each, in the ordinary 
form (except that they were non-negotiable), payable in one and two 
years, respectively, being the annual payment referred to on the face 
of the policy, and spoken of on the back of the policy as “ conditions 
of insurance.” These notes were duly paid at maturity. 


Conclusions of Law. 


If the defendant is liable in this action, his liability must rest 
upon the ground that he became subject to assessment merely by 
joining the company, and in spite of the silence of his policy on this 
subject. We do not think this ground can be successfully main- 
tained. It is true that each person insured in a mutual company 
becomes a member by the fact of insurance (Insurance Co. vs. Per- 
rine, 7 Watts & S., 348), but it is not true that every member is lia- 
ble to assessment. Those who are insured upon the cash plan have 
already made their full contribution to the common fund, and can- 
not be further burdened: Schimpf vs: Insurance Co., 86 Pa. St., 
373 ; Lycoming Fire Ins. Co. vs. Com., 10 Wkly Notes Cas., 230. 
The plaintiff concedes the soundness of this proposition, but avers 

Vor. XXIII.—48. 
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that the policies of this company were all assessable, because no 
others could be issued, under section 34 of the uct of 1876 (P. L., 
63), which declares that “companies incorporated under this act 
must be organized upon the joint-stock or mutual plan, and the 
power to insure upon both plans shall not exist in the same corpor- 
ation. * * *” This argument was not much pressed, however, 
and we need only say in reply, as was said in Schimpf vs. Insurance 
Co.: “We must not confound a stock policy with a cash policy. 
They are essentially different. The payment of a cash premium does 
not decide the character of a policy as to whether it is mutual or 
stock. A mutual company may insure for either note or cash ; so 
maya stock company. The distinction between them rests on differ- 
ent principles. A stock policy is issued solely upon the credit of the 
capital stock of the company, to one who may be an entire stranger 
to the corporation, who acquires no right of membership by reason 
of his policy, no right to participate in its profits, and who subjects 
himself to no liability by reason of its losses. * * *” This is the 
* joint-stock plan ” referred to by the act of 1876. “Mutual com- 
panies, on the other hand, are somewhat of the nature of a partner- 
ship. The insured becomes a member of the incorporation by virtue 
of his policy, is entitled to a share of the profits, and is responsible 
for the losses to the extent of his premium paid or agreed to be paid.” 
This is the “ mutual plan” referred to by the act. And it seems to 
us quite clear that the section in question simply forbids the 1ncor- 
poration of a company to insure upon both plans at the same time, 
and is not concerned with the kinds of policies which a mutual com- 
pany may issue. This company, therefore, although organized upon 
the mutual plan, had the power to issue cash policies ; and it seems 
to follow that, if the defendant’s policy was of this description, the 
mere fact of his membership did not necessarily imply a liability to 
assessment. If, then, we turn to the defendant’s contract, we find no 
language therein which either expresses or implies that assessment 
thereof is possible. Neither in the application, nor in the policy, nor 
in the “conditions of insurance” indorsed upon the policy, nor in 
the notes given as part of the premium, is there the remotest allus- 
ion to the possibility of future assessment ; but the whole contract 
is plainly based upon a distinctly specified cash premium, of which 
a part was paid when the policy was delivered, and the remainder 
was payable (and was afterwards paid) in two installments. This is 
insurance upon the cash plan, as explained in Schimpf vs. Insurance 
Co., and there would be no ground at all for the plaintiff’s conten- 
tion, if it was not for the company’s seventh by-law, which provides 
as follows: “ Each and every person insured shall thereby become 
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a member of the company, and shall be liable to pay his or her pro- 
portion of all losses and expenses at such time or times as the direc- 
tors for the time being may require, in proportion to the amount in- 
sured by such members.” Even this language is ambiguous. It does 
not, in terms, speak of assessment ; and, while it may mean that 
future assessments are to be expected, the inference might also be 
drawn that the due “ proportion of all losses and expenses ” charge- 
able to a cash policy was estimated in advance, and charged against 
the policy ; and especially might this inference seem reasonable if it 
was observed that each note accompanying a cash policy was made 
for a definite proportion, namely one per cent of the amount insured 
by such policy. And, as this proportion was to be paid in any event, 
even if there were no losses or expenses to be met thereby, it might 
fairly be said that these notes were given for assessments estimated in 
advance, to cover contingent losses and expenses, and, therefore, that 
the obligation of the by-law was fully met when the notes were paid. 

But, assuming the by-law to refer only to future assessments, the 
question remains, was the defendant bound by it? It certainly was 
not brought to his notice before the policy was issued. The com- 
pany’s charter was never recorded; its by-laws were not printed 
upon its policies, and are in no way alluded to therein; the defend- 
ant did not know their contents, and they are not referred to in his 
contract, either directly or indirectly; and therefore the only knowl- 
edge with which the defendant can be fairly charged is such as he 
might derive from the fact that the corporation was called a “ mutual ” 
company. But this word does uot necessarily imply that every pol- 
icy would be liable to assessment. Mutual companies may issue cash 
policies as well as policies subject to assessment, and therefore the 
defendant was not bound to suppose that, when the company offered 
him a policy which, upon its face, was for cash alone, nevertheless 
there might be a by-law which contradicted the face of the policy, 
and turned it into a contract liable to assessment. The plaintiff 
argues, however,—and this is the point upon which most stress is 
laid,—that the defendant, being a member of the company, is bound 
by its by-laws, and cites several cases in support of this proposition, 
among them Mitchell vs. Insurance Co. (51 Pa. St., 402), and Bur- 
ger vs. Insurance Co. (71 Pa. St., 422). The proposition is not de- 
nied, but it does not now apply. In the cases cited the point decided 
was that, after the insured had become a member, he was bound to 
learn the rules of the company, and to be governed by them as to 
his future conduct; for example, as to selling the property insured, 
or as to obtaining additional insurance thereon. But this does not 
affect the present question, which has to do solely with the relations 
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between the company and an applicant for insurance before he be- 
comes a member. Upon this question there is an early case (Insur- 
ance Co. vs. Perrine, 7 Watts & S., 351), which held the applicant to 
be bound by a regulation of which he did not have actual knowl- 
edge; the decision being put upon the ground that, as the applicant 
was bound to know from the act of incorporation (Pamph. Laws 
1839, p. 124), that he was about to become a member, the court 
would presume that he had made himself acquainted with the com- 
pany’s regulations. This ruling may still be valid upon the precise 
point then involved; but it has several times been distinguished, and, 
as a general proposition, can certainly not be sustained. The mod- 
ern cases do not presume that the applicant knows what common 
experience has taught us that he does not know, but they treat him 
as a stranger to the company until the contract is made, and until 
membership is thus acquired (Insurance Co. vs. Woodworth, 83 Pa. 
St., 223; Ellenberger vs. Insurance Co., 89 Pa. St., 569; Kister vs. 
Insurance Co., 128 Pa. St., 553; Myers vs. Insurance Co, 156 Pa. St., 
425), and accordingly the essential inquiry is concerning the terms 
of that contract (Insurance Co. vs. Staats, 4 Penny, 319). If he 
knows of the by-laws, and accepts them as part of his contract,—for 
example, if they are referred to therein,—they bind him; but if he 
makes a contract which excludes them in any particular, in that 
particular they do not bind him. In the case before us the company 
had the lawful power to make two kinds of contracts; one assessa- 
ble, and the other nonassessable. It offered the defendant a non- 
assessable contract. He accepted it, and became a member upon 
those terms. Neither the company, therefore, nor the receiver, can 
now substitute a different contract for the agreement which was then 
made, and recover upon a term to which the defendant did not agree, 
either expressly or by any reasonabie implication. The case of Det- 
tra vs. Kestner (147 Pa. St., 566), was decided upon other grounds, 
and does not conflict in the least with the conclusion just stated. 
There the contracts were assessable, and were enforced in spite of 
certain fraudulent inducements held out by the company; the reason 
being that the rights of innocent third persons had intervened, and 
required that the defense of fraud should be excluded, and the con- 
tracts upheld. Here the contract is nonassessable, and the insured 
has already discharged every obligation which it lays upon him. 
Under such circumstances, not even an innocent third party can call 
upon him to do anything more. We conclude, therefore, that the 
plaintiff is not entitled to recover, and direct the prothonotary to 
enter judgment in favor of the defendant if exceptions are not filed 
according to law. 
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Rosert Snoperass, for Appellant. 
W. U. Henset, for Appellee. 
Per Curiam. 

Our examination of this record discloses no substantial error in 
the court’s findings of fact or conclusions of law. In the latter it is 
virtually held, inter alia, that the policy executed by the company 
and accepted by the defendant was nonassessable, and, defendant 
having paid all that was required by the terms of his contract, 
neither the company nor the receiver had any further claim on him. 
This conclusion, we think, was fully warranted, and is of itself con- 
clusive of defendant’s right to judgment. These and other questions 
presented by the specifications of error have been so fully consid- 
ered by the learned trial judge that little, if anything, can be added 
to what has been so well said in his opinion; and, for reasons there 
given at length, we think the judgment should be affirmed. 

Judgment affirmed on the opinion of the court below. 





SUPREME COURT OF INDIANA. 


SHARPE 





v8. 
COMMERCIAL TRAVELER®S’ MUT. ACC. ASS’N OF AMERICA.* 


An accident policy provided that it should not be liable for bodily injuries 
where there was no external or visible sign, nor for: disability or death 
caused wholly or in part by bodily infirmity or disease. The insured sus- 
tained a heavy fall, striking his head violently and producing an injury 
while engaged in his ordinary business. There was no evidence of exter- 
nal cause for the fall. There was positive and uncontradicted evidence 
that the brain and heart had long been seriously diseased and the autopsy 
showed the brain to be largely converted into fat. 

Held, That an instruction to return a verdict in favor of the company was 
not error. 

The company was not estopped because the plaintiff, at considerable expense, 
furnished proofs of death, where it did not request the proofs and notified 
plaintiff that payment w ould be contested. 


Fixcu & Fincn, for Appellant. 
Rirrer & Ritter, for Appellee. 
Hackney, J. 
The appellant sued upon a policy issued by the appellee to one 
Calvin L. Sharpe, insuring him against accidental injuries, and pro- 
viding an indemnity of $25 per week during disability, not exceeding 


*Decision rendered, April 25, 1894. 
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twenty-six consecutive weeks, and a sum not exceeding $5,000 
in case of death from such injuries within the period of ninety days 
after sustaining such injuries. One of the expressed conditions of 
said insurance was as follows :— 

That the benefits under this certificate shall not extend to hernia, or any 
bodily injury of which there shall be no external or visible sign ; nor to any 
bodily injury happening, directly or indirectly, in consequence of any disease; 
nor to any death or disability which may have been caused, wholly or in part, 
by bodily infirmities or disease existing prior to or subsequent to the date of 
this certificate; nor to any case, except where the injury is the approximate 
and sole cause of the death or disability ; or when the injury may have hap- 
pened while the member was, or in consequence of his having been, under 
the influence of intoxicating drinks; or to any death or personal injury, un- 
less the claimant under this certificate shall establish, by direct and positive 
proof, that the death or bodily injury was caused by external, violent, and 
accidental means, and was not the result of design on the part of the member. 


The assured, on the 29th day of November, 1889, while pursuing 
his business as a traveling salesman, sustained a heavy fall ; the left 
side of his forehead violently striking the floor, and producing an 
injury. If the injury was due to accident, and caused the death, 
there is no question made of the appellee’s liability under the terms 
of the policy. If the injury was not due to accident, it is not 
doubted that the terms of the policy deny a recovery. The evidence 
disclosed no external cause for the fall, aud it appeared simply that 
while standing, or possibly stepping aside from the position in which 
he had been standing, the assured threw up his hands and fell to the 
floor. If this were all, there wouid exist the gravest doubts of a 
liability, since the burden rested upon the appellant to establish 
that the injury was due to accidental means. But the positive and 
uncontradicted evidence, as given by experts who conducted and 
witnessed a post mortem examination, was that the brain and heart 
had been diseased for more than a year next before the death ; that 
at the time of the autopsy a tumor was found near the base of the 
brain, and fatty degeneration of the brain had so far advanced that 
a great portion of the brain substance had nearly, if not entirely, 
been converted into fat. The convolutions of the brain were almost 
obliterated, and the base of the brain, especially the membranes and 
the bone, were in a diseased condition,—the bone itself undergoing 
fatty change,—and the fatty matter had become injected throughout 
the entire brain, until it was very white, and almost bloodless. The 
heart was found to have undergone a general degeneration. The 
blood vessels were obstructed with fatty substance. The cavity was 
abnormally large. Its muscular structure and fibers had been, to a 
great extent, destroyed, and converted into the fatty matter. Its 
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walls had become weakened, and the whole had become very soft. 
The pericardium was lined with fat, and its fluid was diseased. It 
was shown that, without doubt, these conditions, with their attend- 
ant results, caused the fall and the injury. There was a slight con- 
flict in the evidence as to the extent of the injury, but with that we 
are not concerned ; nor is it essential to our conclusion that the dis- 
eases so shown to have existed at the time of the injury were or were 
not the cause of the death. The fact of persons meeting Mr. Sharpe 
from time to time, and observing nothing in his appearance to indi- 
cate ill health, raises no conflict upon the evidence of the post mor- 
tem examination as to the existence of fatty degeneration of the 
heart and brain. The evidence further shows, without conflict, that 
one suffering with fatty degeneration of the heart and brain may go 
about his business with no external signs of the disease, further than 
may be manifested by dizziness, possibly causing the victim to fall. 
It is enough, upon this branch of the case, that we find no conflict 
as to the cause of the injury, and that its cause was not the accident 
insured against. The trial court instructed the jury to return a ver- 
dict in favor of the appellee, which was accordingly done. It was not 
error to so instruct the jury: Faris vs. Hoberg, 134 Ind.—-. This 
case is clearly distinguishable from that class of cases, some of 
which are cited by the appellant, holding that life insurance may be 
enforced notwithstanding the existence of some bodily infirmity 
contributing to a death from violence. In the policy before us, 
insurance is expressly withheld from ‘ 

Any bodily injury happening, directly or indirectly, in consequence of any 
disease, and from any death or disability which may have been caused, 
wholly or in part, by bodily infirmities or disease. : 

We know of no rule of construction under which these plain pro- 
visions of the policy may be held to include injuries and death hap- 
pening, “ wholly or in part, from bodily infirmities or disease.” 

But it is insisted by the appellant’s learned counsel that the ap- 
Pellee was estopped to interpose this condition upon which the in- 
surance was granted for the reason, as claimed, that after the death 
of the member the officer of the appellee, with knowledge of the 
facts disclosed by the post mortem examination, “ compelled and 
required the plaintiff, at great trouble and expense, to prepare and 
send to it repeated proofs of death of Sharpe, * * * andthereby 
waived the right to insist on the presence of disease in Sharpe as a 
defense.” Numerous cases are cited to the effect that in those in- 
stances where fire insurance is taken upon the condition that addi- 
tional insurance may not be taken without the consent of the com- 
panies giving the first insurance, the requirement of proofs, plans, 
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etc., while possessing knowledge of a breach of the condition, is a 
waiver of the condition. We do not find it necessary to distinguish 
between the cases cited and the present, since we find that the evi- 
dence does not authorize so fully the premises stated by counsel 
from which they draw the conclusion of a waiver. The record dis- 
closes no demand or request for proofs. On the contrary, there is 
no room for conflict upon the proposition that the officer mentioned 
not only declared orally that the payment would be contested upon 
the condition stated in the policy, but, in answer to the first letter 
written by appellant for blanks upon which to make proofs, the offi- 
cer wrote : “We do not know why you want claim blanks, as Mr. 
Sharpe’s death was not caused by an accident of any kind whatever.” 
The next letter written by the officer to the appellant advised her of 
his information that Mr. Sharpe’s injuries were not the result of ac- 
cident, and did not cause his death, but that disease caused both the 
injuries and the death, and that, while not being able to prevent her 
from putting in a claim, she should understand that the association 
was an accident association. It was also stated that proofs should 
contain the particulars of the post mortem, signed by the surgeon. 
In a letter of later date, inclosing at her request a blank for proofs, 
the officer repeated that a claim for death from natural causes could 
not be enforced, and that Mr. Sharpe had so regarded it, as seen by 
his failure to make a claim for weekly indemnity. The appellant was 
notified before suit, and after the rejection of her claim by the direc- 
tors of the appellee, that no allowance could be made to her because 
of the condition so stated in the policy. The facts disclose no ele- 
ment of an estoppel, even if we should concede the application of 
the authorities cited. 

Upon the trial the appellant was called as a witness in her own 
behalf, but was first interrogated by counsel for appellee as to the fact 
that she was the administratrix of the estate ; and, upon her answer 
that she was such administratrix, appellee’s counsel objected to her 
competency as a witness, whereupon, and without an interrogatory 
by the appellant’s counsel, the court remarked that the statute dis- 
qualified her as to any matter prior to her appointment. To this 
ruling, if it may be so characterized, there was no exception ; but 
appellant’s counsel proceeded with two questions, as to whether 
she had made proofs of death, and the amount of expense she had 
incurred in making such proofs. To these questions the appellee ob- 
jected “ as above stated,” and the court sustained the objections, and 
gave the appellant exceptions. To the objection not reserved by an 
exception, no error is made available. To the inquiry as to making 
proofs, the ruling was harmless, since the proofs made were given in 
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evidence, and since, as we have held, the merits of her case do not 
depend upon the proofs of death. As to the cost of making proofs, 
the exclusion of her evidence worked no hardship, for the reason, 
as we have shown, that there was no feature of an estoppel in the 
case, and this evidence could have served only to support the theory 
of an estoppel. Another question was asked the appellant, as to 
whether Messrs. Finch & Finch, named in a letter exhibited to her, 
were her attorneys at the time the letter was written, and to this in- 
quiry the court sustained an objection. The letter was not offered 
in evidence, or, if it was, we have no means of identifying it, and are 
not enabled to discover that the inquiry had any relevancy to the 
questions at issue. A letter bearing the same date said to have 
been borne by that referred to was introduced in evidence, and 
purported to have been signed by Finch & Finch. This letter 
was a notice to the company of the death of Calvin L. Sharpe, and 
a request for proof blanks. If it may be said to be the letter so ex- 
hibited to the appellant as a witness, we observe no loss to the ap- 
pellant in sustaining the appellee’s objection, as above stated, since 
it appears that no question has been made against the sufficiency of 
the notice of death, and the merits of the case render that question 
of no importance. 

The further questions discussed by counsel are upon the refusal 
of instructions asked by the appellant, and that the verdict is con- 
trary to the law and to the evidence. Having held that the case 
presented by the evidence authorized the direction by the court to 
the jury to return a verdict for the appellee, we have, in effect, de- 
cided these questions. Finding no error in the wennee, the judgment 
of the superior court is affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SEVENTH CIRCUIT. 


BURKHEISER 
vs. 


MUTUAL ACCID. ASS’N OF THE NORTHWEST.* 


The policy of a mutual benefit society insured against injuries from accident, 
or death from such injuries within ninety days after the accident. 


Held, That the termination of membership between the accident and the re- 
sulting death did not terminate the liability which attached at the time 
of the accident. 


Statement of facts by Jenkins, J. 

George Burkheiser, the husband of the plaintiff, was insured by 
the defendant under its certain policy or certificate of insurance 
dated October 4, 1890, “against personal bodily injuries effected 
during the continuance of membership in this insurance through 
external, violent, and accidental means.” By the policy, provision is 
made for indemnity against accidental injury in two ways—First, for 
loss of time and for certain specified permanent injuries; second, for 
death, the result of accident, within ninety days thereafter. The 
first was payable to the insured, the second to the plaintiff. On the 
20th day of December, 1890, Mr. Burkheiser met with an accident, 
within the terms of the policy, and died on the 23d day of January, 
1891, solely from the effects of the injury. On the 15th day of Decem- 
ber, 1890, the company duly levied an indemnity assessment upon 
its members, payable on the 15th day of January, 1891, notice of 
which was given to Burkheiser on the 15th day of December, 1890. 
The defendant pleaded this assessment and the failure of Burkheiser 
to pay the same, and claimed that, by reason thereof, and by force 
of the by-laws of the association, he ceased to be a member from 
and after the 15th day of January, 1891, whereby the policy of 
insurance certificate of membership was wholly discharged and 
annulled. The section of the by-law referred to is as follows:— 

Any member who shall fail or neglect to remit to the association the amount 
of any assessment made upon him within thirty days from the date of notice 
thereof so sent shall cease to be a member of said association. Provided, 
however, that any person may be restored to his membership upon payment 
of the assessment upon which he lapsed, and with the sanction of the presi- 
dent and secretary. Any member so reinstated shall not be entitled to any 


indemnity for injury sustained between the time last provided and of such 
reinstatement, and no person who has so forfeited his membership shall be 


* Decision rendered, May 1, 1894. 
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eligible to such reinstatement unless, at the time of the application therefor, 
he would be eligible to membership in said association, under section one of 
this article. 

At the trial, the facts being established as pleaded, the court in- 
structed the jury that the defendant was not liable upon the policy, 
to which ruling there was proper exception and assignment of error. 


James A, Funitenwiper, for Plaintiff in Error. 
Ausert H. Veeper and Mason B. Loomis, for Defendant in Error. 


Jenxins, C. J. (after stating the facts.) 

The correctness of the ruling is dependent upon the proper con- 
struction to be given to the contract of insurance in question. If 
liability for an accidental injury came to an end when Mr. Burk- 
heiser, by reason of default in payment of the assessment, ceased to 
be a member of the association, the instruction was correct. If, 
however, liability for an accident occurring during the membership 
in the association continued, notwithstanding the cessation of mem- 
bership after the accident, then the instruction was wrong, and the 
court should have directed a verdicted for the plaintiff. The policy 
insures against personal bodily injuries effected during the continu- 
ance of membership in this insurance through external, violent and 
accidental means. The language of the contract is plain and unam- 
biguous. It was clearly designed to effect the object of the associa- 
tion, which was to indemnify for injury sustained during member- 
ship. The consideration paid by the assured is for such protection. 
The injury which resulted in the death of Mr. Burkheiser occurred 
during such membership. The accidental injury was the cause; the 
death, the consequence. The contract indemnified against injury 
produced by accident as the operating cause, and occurring during 
membership. The contract with respect to liability of the company 
had relation to the time of the happening of the accident, not to the 
time of the final outcome of the injury, or to the time when liability 
should be discharged by payment. The liability of the association 
became absolute upon the occurrence of the accident, the amount of 
indemnity and the person to whom it should be payable being con- 
tingent upon the character and result of the injury sustained; as to 
the plaintiff, contingent only upon the death of the assured within 
the stated time. It was not contingent upon continuation of mem- 
bership, either within the letter or spirit of the contract. There was 
no obligation on the part of the assured to continue in membership 
after an injury, nor does his failure so to do result in forfeiture of 
indemnity for injuries theretofore received, or in discharge of liabil- 
ity theretofore incurred. We search the policy in vain for a sug- 
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gestion that that liability should be release or discharged if, through 
default in payment of an assessment, the assured should, after the 
incurving of the accidental injury, cease to be a member of the asso- 
ciation. By failure to honor the assessment, he indeed ceased to be 
a member of the association, and could no longer look to the com- 
pany for indemnity for accidental injury thereafter occurring; but 
by no term of the contract and by no provision of the by-laws does 
such cessation of membership work forfeiture of rights accrued, or 
release the company from legal liability incurred under the policy 
during continuance of membership. The membership ceases; the 
legal liability for previous accidental injury remains. By one con- 
dition of the policy, it was competent for the association to cancel 
the certificate of membership at any time upon refunding paid un- 
expired assessments, or at the expiration of time covered by any one 
paid assessment. Can it be claimed that the association under this 
provision could, upon complying with its condition, absolve itself 
from liability for an accident occurring previous to such cancella- 
tion? We thing not. Cessation of membership, whether voluntary 
or involuntary, operates prospectively, not in derogation of acquired 
rights or in release of antecedent liability. This view is impliedly 
sustained by that provision of the eighth by-law of the association 
above quoted, to the effect that a reinstated member shall not be 
entitled to indemnity for injuries occurring in the interval of time 
between default and reinstatement. It recognizes the liability of the 
association to respond for accidental injury sustained during the 
membership, notwithstanding subsequent severance or interruption 
of membership relation. 

The case of Klein vs. Insurance Co. (104 U. S., 88) has no perti- 
nency here. The default upon an ordinary life policy of insurance 
occurred before the deatb of the insured. By the terms of such con- 
tracts, the insurance is against death occurring during the life of the 
policy, lapsing upon default in payment of the premium. The case 
at bar is quite different. Here the accident—which is like to the case 
of death in an ordinary life policy—occurred during the life of the 
policy, and liability attached immediately upon the occurrence of the 
injury. It is further to be observed that if the language used in 
this policy or certificate can fairly be said to admit of two interpre- 
tations, and to be of doubtful construction, the court should con- 
strue the provisions of the contract strictly as respects the company, 
and liberally as regards the insured. because the language employed 
is that of the insurance company. If the construction be doubtful, 
or the meaning obscure, it is the fault of the company: National 
Bank vs. Insurance Co., 95 U. S., 673, 678; Grace vs. Insurance Co., 
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109 U. S., 278, 282; Moulor vs. Insurance Co., 111 U. S., 335, 341; 
Insurance Co. vs. McConkey, 127 U. S., 661, 666; Kratzenstein vs. 
Assurance Co., 116 N. Y., 54, 59. The court below should have in- 
structed the jury to return a verdict for the plaintiff. The judg- 
ment is reversed, and the cause remanded, with instructions to the 
court below to award a new trial. 


SUPREME COURT OF MINNESOTA. 


GRAY 
vs. 
MERRIMAN* 


Where a mutual endowment association, whose policies are to be paid from a 
fund raised by assessments on the holders of policies, is dissolved under 
Gen. St., 1878, c. 34, § 415, the maturing of its immatured policies is 
arrested, and the right of holders thereof is to share, as members of the 
association, in its assets, after its liabilities are discharged. 

Where the policies are payable in the event that the beneficiaries arrive at a 
specified age, they do not mature, so as to be debts of the association, 
until the beneficiaries reach that age, even though, before then, all dues 
and assessments that can be required of the holders have been paid. 


Youne & Fisu, for Appellant. 
Haynes & Cuasz, for Respondent. 
GILFILLAN, C. J. 

Under Gen. St., 1878 c. 34, §§ 415, 417, this corporation was dis- 
solved, and a receiver appointed. No appeal was taken from the 
decree or order of dissolution, and therefore the reasons for making 
it are not to be considered. Pursuant to an order of the court fix- 
ing the time and manner of presenting and proving claims, such 
claims were presented and proved, and the court rendered judgment 
distributing the funds of the corporation, and, from that judgment, 
Gray, one of the claimants, appeals. 

The association was organized in 1883, and in November, 1885, 
was reorganized pursuant to laws of that year, c. 184; its purpose, 
as expressed in the articles, being to transact 


Endowment insurance uponjthe co-operative and assessment plan, to pro- 
mote the culture and education of children, as follows :— 


Fourth. The corporate powers of this association shall be exercised as 
follows: By issuing to any person of legal age a certificate of membership ‘ 


* Decision rendered, Jan. 12, 1894. Syllabus by the Court. 
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covering one, (1) two, (2) or three (3) shares, whereby the child named in 
any such certificate as beneficiary shall become entitled to receive at a certain 
age, if living, upon each share by him or her held, 75 per cent of the sum actu- 
ally collected by one assessment on each share in force at the maturity of such 
certificate ; provided, that the sum so collected and paid shall not exceed, in 
the aggregate, twenty-five (25) cents per day for the whole number of days 
covered by such certificate, and that the member shall have paid all fees, 
assessments, and dues, and shall have fully complied with the rules, regula- 
tions, and by-laws of said association. No more than three (3) shares shall be 
placed upon any one child. The amounts of the endowments to be received 
by the beneficiaries, and the amounts of the fees and quarterly assessments 
to be paid by the members, shall be graded according to the ages of the re- 
spective beneficiaries at the time of the issuance of their certificates. No 
person over (16) years of age shall become a beneficiary in said association, 
and no beneficiary shall be in for ashorter period than (4) years. All moneys 
paid into the endowment fund shall be used solely for the payments of endow- 
ments, subject, however, to such reimbursements to the members as the by- 
laws may prescribe. 


And in May, 1890, to the original articles the following articles 
were added :— 


Classes. Sixth. On and after the first day of June, 1890, this association 
shall be deemed divided into three distinct classes, which shall be known as 
“A,” B,” and ‘C,” respectively. Class 4 shall be composed of those mem- 
bers whose shares were written prior to the first day of June, 1887. Class B 
shall remain as now established. Class C shall be composed of all those mem- 
bers not included in either of said classes A or B, and shall also include all 
new members received on the present table of rates. 

Second. By adding thereto a further article, which shall read as follows: 
‘‘Endowment Fund. Seventh. On and after the first day of June, 1890, the 
endowment fund shall be divided between said classes, as follows: (a) Place 
to the separate credit of class A the amount in said fund derived from shares 
written prior to June 1st, 1887. (b) Place to the credit of class B, in said 
fund, the amount paid in by the members thereof, as shown by the records of 
the association. (c) Place to the credit of class C the amount in said fund 
received from shares written since the first day of June, 1887. Should the en- 
dowment fund belonging to either class A or class C become reduced to ten 
thousand dollars ($10,000) in the payment of maturing endowments, the 
trustees may, in their discretion, order and levy a special assessment (not ex- 
ceeding original), upon all shares in force in such class, which assessment 
shall be due and payable within one month from date of notice; provided, 
however, that neither of said classes shall hereafter be liable to be assessed 
to pay endowments maturing in any other class. The above provision for 
special assessment is our construction of a like provision in the fourth article 
of said articles of reincorporation, and is intended to harmonize.” 


Gray had taken a policy or certificate in behalf of his daughter 
Julia, at that time 6 years of age, for the payment to her, at the age 
of 14, out of the endowment fund, of $1,617.61. At the time of dis- 
solution he had paid on this policy all dues and assessments required, 
or which could ever be required, but the daughter did not reach the 
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age of 14 till about a month after that time. This policy belonged 
to class C. The judgment, in distributing the endowment fund be- 
longing to class C, directed payment in full of certain policies, 
which, as we understand, had before the dissolution become mature 
and payable by the beneficiaries arriving at the specified ages, and 
directed the remainder of that fund, less expenses, to be divided 
among the policyholder in that class, including Gray, pro rata, ac- 
cording to the amounts contributed by them respectively. 

When by taking a policy, one becomes a member of a corpora- 
tion such as this was, he does so subject to its liability to be dis- 
solved as this was. When dissolved, it ceases to be a corporation 
for the purpose of continuing the business for which it was estab- 
lished,—for the original purpose of the policies. It retains only 
power to gradually settle and close its concerns, and, upon the ap- 
pointment of a receiver, that power passes to him, and its property 
and assets are in custodia legis. After the dissolution it has no 
power to perform its contracts, even those made with third parties: 
Bowe vs. Milk Co., 40 Minn., 460. As the dissolution, under section 
415, Gen. St., 1878, is regarded to be voluntary, there occurs at 
once an entire breach of its contracts, the performance of which 
requires it to do the business for which it was organized, and 
the rights of the parties are fixed at that time. This corporation 
ceased to be an endowment insurance company, not only with 
respect to taking new policies but with respect to the old ones. 
Those were no longer active, continuing policies. It could no 
longer meet those as they might, by their terms, mature, by 
assessments. The rights of the parties to them were fixed as of the 
date of the dissolution. If they were then mature, and neither 
lapse of time, nor anything else, was required to fix the company’s 
liability on them, they stood as debts against its assets, and were to 
be paid before the assets could be distributed among the members. 
With respect to those whose maturing was arrested by the disso- 
lution, the rights of the holders were those of members of the associ- 
ation, entitled to share in its assets after its debts were discharged. 
The right to payment in the case of matured policies, and to share 
in the assets in the case of those not matured, was modified by the 
fact that they were divided into classes, and that, by assessments 
upon the holders in each class, a fund was raised to secure the 
policies in that class as they might mature. ‘Chat fund was for the 
benefit of all policies of tle class, and no one, until it matured, had 
any right to be paid out of it. Although all assessments had been 
paid on Gray’s policy, yet it had not matured, so as to be a debt 
payable in the future. The liability was not fixed, but depended on 
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a contingency, to wit, the survival of the beneficiary until the age of 
14. At the time of the dissolution, no one could foretell that the 
corporation ever would be liable to pay it. In this particular it 
differed from an ordinary endowment policy, payable absolutely at 
a fixed time, and on which all premiums have been paid. That is a 
present debt, though its payment is postponed to a future time. 
The court’s appropriation of the fund was correct. 
Judgment affirmed. 


SUPREME COURT OF NEBRASKA. 


GERMAN INS. CO., oF FREEPORT 
v8. 
DAVIS.* 


Under a policy of insurance providing that no action thereon can be main- 
tained unless commenced within six months after the fire, and that the 
damages should be payable sixty days after satisfactory proofs of loss 
shall have been received by the company, an action upon the policy is not 
barred, if commenced within six months from the expiration of the sixty 
days. 

Where the premises were occupied by tenants of insured at the time the risk 
was written, and the policy so specified, a stipulation in the policy mak- 
ing it void in case the premises became vacant and unoccupied without 
the consent of the company is not violated, so as to defeat the recovery 
for the loss, by the fact that, the evening before the fire, without the 
knowledge or consent of the insured, such tenants moved out of the 
building. 

A provision in a policy of insurance that the insured, in a case of loss, should 
forthwith give notice thereof in writing to the company, and, within sixty 
days from date of the fire, furnish preliminary proofs of his loss, is valid 
and binding upon the insured; and, in an action upon the policy, it is ne- 
cessary for the plaintiff to prove that such notice and proofs of loss were 
furnished, or that the company waived the same. 

A letter by the secretary of a fire-insurance company, written after the proofs 
of loss were due under the policy, acknowledging the receipt of a letter 
written by the policyholder regarding his claim for loss, and also stating 
that the matter therein referred to was in the hands of the company’s state 
agent, who would give it his attention as early as possible, and admonish- 
ing the insured to be patient, does not waive the conditions requiring the 
insured to furnish proofs of loss within a specified time. 

Where the acts of an adjuster are relied upon to establish a waiver of proofs 
of loss or of deficiencies therein, it must be shown that such person was 
clothed with power to represent the company in adjusting the loss. 


Instructions should be based upon the evidence in the case. 


Norval, C. J. 
This action was brought by Caleb Davis against the German In- 
surance Company of Freeport, Ill., upon a fire-insurance policy of 





* Decision rendered, June 5, 1894, Syllabus by the Court. 
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$725, covering plaintiff's one-story, frame, shingle-roof building, and 
three billiard tables therein, said building being situate in the vil- 
lage of Avoca, Cass County, and occupied by tenants as a saloon and 
billiard hall. The policy was issued January 23, 1889, for the period 
of one year. The insured property was totally destroyed by fire 
April 26, 1889. The amended petition contains the usual allegations 
in such an action. The answer, after admitting certain averments 
of the petition, and denying others, alleges four substantive defenses, 
namely: (1) The plaintiff willfully, unlawfully, and fraudulently 
- caused to be set the fire which destroyed the building and contents, 
for the purpose of obtaining from the defendant the insurance 
money; (2) that the action is barred by the limitation ciause in 
the policy; (3) that the policy was not in force at the time of the 
fire, by reason of the building being vacant and unoccupied; (4) 
that the plaintiff failed and neglected to furnish notice and proofs 
of said fire and loss within the time required by the contract. To 
the answer, the plaintiff replied by a general denial, also setting up 
that the defendant had waived the stipulation in the policy as to the 
notice and proofs of loss. The trial resulted in a verdict and judg- 
meni for the plaintiff in the sum of $808.80, and from an order de- 
nying a new trial defendant prosecutes error. 

It is quite probable that the building was set on fire by an incen- 
diary, but there is absolutely no proof in the record which in the 
least degree tends to connect the plaintiff therewith, while the un- 
contradicted evidence shows that neither the plaintiff nor his son 
had anything to do with the burning of the building. It is not in- 
sisted in the brief of the company that they had. The first defense 
need not therefore be considered further. 

By the policy, it is provided that the damages are 

To be paid in sixty days after the loss shall have been ascertained, in ac- 
cordance with the conditions of the policy, and satisfactory proof of the same 
shall have been made by the insured, and rgceived at the principal office of 
the company in Freeport, Illinois, unless the property be replaced or this 


company shall have given notice of its intention to rebuild or repair the dam- 
aged premises. 


The policy also contains this clause :— 


(25) No suit or action of any kind against this company for recovery of any 
claim upon, under, or by virtue of this policy shall be sustainable in any court 
of law or chancery utiless such suit or action shall be commenced within the 
term of six months next after the fire; and, in case any suit or action be com- 
menced against this company after the term of six months next after the fire, 
the lapse of time shall be taken and deemed as conclusive evidence against 
the validity of such claim, thereby so attempted to be enforced, any statute 
of limitation to the contrary notwithstanding; also, that this policy is made 
and accepted upon the above-expressed terms and conditions. 

VoL. XXIII.—49. 
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On the night of the 26th of April, 1889, the fire occurred. The 
record is absolutely silent as to the time the suit was commenced. 
The transcript shows that an amended petition was filed in the court 
below on the 17th day of April, 1890. The original petition is not 
in the record before us, nor is there anything to indicate the date of 
the filing thereof, or when the summons was issued. The answer 
avers that the suit was not brought until the 16th day of December, 
1889, but this averment was denied by the reply. In view of this 
condition of the record, we might presume that the action was insti- 
tuted within six months from the occurrence of the fire; but since 
the plaintiff in error, in its statement of the case in the brief, says 
that the petition was filed December 16, 1889, and service soon 
thereafter was made on the company, and as the defendant in error, 
in his brief, does not deny the correctness thereof, we will accept as 
a fact that the action was commenced on said date, or more than 
seven months subsequent to the fire. Counsel for the insurance 
company insist, and they have cited many authorities from other 
states to sustain their position, that, under the provision of the pol- 
icy, the action was barred in six months after the fire; while coun- 
sel for the insured contends that the six-months’ limitation period 
did not commence to run until the right of action fully accrued. 
Special limitations in contracts similar to the provisions in this pol- 
icy are now generally sustained by the courts, although it must be 
conceded that the decisions are not in harmony as to the time the 
period of limitation begins to run. Some hold that it dates from the 
fire or loss, and others from the time the insured had the right to 
bring suit upon the policy. This court, by its former decisions, is 
committed to the doctrine last stated. In Insurance Co. vs. Fair- 
bank (32 Neb., 750), by the terms of the policy, it was stipulated that 
the damages should be paid in ninety days after notice and proofs 
of loss are received by the company. The policy contained the 
following clause :— . 

It is mutually agreed that no suit or action against this company upon this 
policy shall be sustained in any court of law or equity unless commenced 
within six months after the loss or damage shall occur ; and, if any suit or 
action shall be commenced after the expiration of six months, the lapse of 
time shall be taken and deemed as conclusive evidence against the validity of 
such claim, any statute of limitations to the contrary notwithstanding. 

The suit was not brought upon the policy until eight and a half 
months after the loss; and it was held that the cause of action did 
not accrue before the expiration of ninety days after the proofs of 
loss were received, and that the action was not barred until the ex- 
piration of six months from that time. The opinion cites the follow- 
ing authorities, which sustain the construction there given: Ellis vs. 
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Insurance Co., 64 Iowa, 507; Miller vs. Insurance Co., 70 Iowa, 704; 
McConnell vs. Association, 79 Iowa, 757; Matt vs. Association (Iowa); 
Hay vs. Insurance Co., 77 N. Y., 241; Killips vs. Insurance Co., 28 
Wis., 472. The conditions in the policy in the case of Insurance Co. 
vs. Fairbank, supra, are almost identical with those contained in the 
policy before us; the only difference being that in the precedent 
cited the language used in the limitation clause is “unless com- 
menced within six months after the loss or damage shall occur,” 
while by this policy the action must be brought “ within the term of 
six months next after the fire.” There is no substantial difference 
between the two provisions. The date of the “tire” and the date 
of the “loss” are the same. In Insurance Co. vs. Buckstaff (38 Neb., 
150), tbis court laid under consideration a policy which, in addition 
to the usual provision that loss should not become payable until sixty 
days after the proofs of loss are received by the company, contained 
a condition that 

No suit or action against this company for the recovery of any claim by 
virtue of this policy shall be sustained in any court of law or chancery * * * 
unless such suit or action shall be commenced within six months after the oc- 
currence of the fire by reason of which the claim for loss or damage is made; 
and, should any suit or action be commenced against this company after the 
expiration of the aforesaid six months, lapse of time shall be taken and deemed 
as conclusive evidence against the validity of such claim, any statute of lim- 
itations to the contrary notwithstanding. 

It was held that suit upon the policy could be brought within six 
months from the expiration of sixty days next after proofs of loss 
are received by the company, and that an action brought within that 
time is not barred. These decisions of our court are decisive of the 
case at bar upon the question of limitation, and, following them, we 
hold that the limitation does not run from the date of the fire, but 
from the time the cause of action accrued: See Friezen vs. Insurance 
Co., 30 Fed., 352; Hong Sling vs. Insurance Co. (Utah); Case vs. 
Insurance Co. (Cal.) 

Plaintiff in error contends the insured has violated the following 
provision ot his policy :— 

(15) This policy shall not cover unoccupied buildings; and, if the premises 
shall be vacated without the consent of this company indorsed hereon * * * 
this policy shall cease and determine. 

When the insurance was written, the building was occupied by 
Davis and Peters, as tenants of the insured, and the policy recited 
that the premises were occupied by them as a billiard hall and sa- 
loon. About six o’clock of the evening of April 26, 1889, the ten- 
ants moved out of the building their stock of liquors and cigars, and 
eft in the building the billiard tables. The fire occurred some time 
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during the night after the removal. The insured, when the policy was 
issued, as well as at the time of the fire, lived at Schuyler, and had 
no notice that the tenants intended to or had moved, nor had there 
been returned to him the key of the building. It does not appear 
that the lease had even expired. Plaintiffin error argues that, un- 
der the facts detailed above, the building was “ vacant and unoccu- 
pied,” within the meaning of that term as used in the policy; and, 
further, that the trial court erred in its instruction upon this point, 
which instruction is in the following language: “(12) The jury are 
instructed that the policy of insurance in this case provides that 
This policy shall not cover unoccupied buildings, and, if the premises in- 
sured shall be vacated without the consent of this company indorsed thereon, 
* * * this policy shall cease and determine, 
and if the jury, from the evidence, believe that, at the des of the 
fire, the premises were unoccupied, without the consent of the de- 
fendant, then this policy had ceased, and the jury should find for 
the defendant. The word ‘unoccupied,’ in the policy is to be con- 
strued in its ordinary and popular sense; and, applied to a saloon 
building, it means such want of occupancy as usually or ordinarily 
attends or is exercised over a saloon building while being operated 
as a saloon. However, if, from the evidence, the jury believed that 
the saloon building in question had been vacated late in the evening 
of the day preceding the fire, and that the plaintiff was then at the 
city of Schuyler, and so far away from said building that the time 
intervening between the hour of vacation and the hour of the fire 
was not reasonably sufficient to permit the plaintiff to reoccupy it, 
after the vacation, and before the fire, then said saloon could not be 
considered to be vacated, within the terms of the policy.” Plaintiff 
in error relies upon and cites in its brief many cases to show that 
the premises had become vacant and unoccupied, and they fully 
sustain its contention. Upon this question the authorities are again 
conflicting, and an attempt to harmonize them would be unsuccessful. 
The words “ vacant and unoccupied,” when used in a policy of in- 
surance, should be construed in view of the uses and purposes for 
which the building is adapted, which must have been within the 
contemplation of the parties when the contract was entered into; 
also whether the parties contemplated that the premises were to be 
occupied by the assured or by a tenant. The meaning of the words 
“ vacant and unoccupied,” when used in a policy upon a dwelling, 
is not the same as when used in a contract of insurance ona 
store building, livery stable or a schoolhouse. It will hardly 
be contended that a policy on a school building is not in force 
during the summer vacation of the schools, although there is 
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no person in the building during that period. The use to which 
the building is adapted and devoted has much to do in determin- 
ing whether it is vacant or unoccupied. Each case must be de- 
termined upon its own peculiar facts. If the premises were to be 
used by a tenant, as in the case at bar, a mere temporary vacancy 
during a change of tenants ought not to be held to void the insur- 
ance. In Insurance Co. vs. Buckstaff (38 Neb., 146), the policy con- 
tained a clause in regard to vacancy and unoccupancy of the build- 
ing substantially like the one in this suit. There the policy was upon 
a hotel, which, at the time the risk was written, was occupied by a 
tenant, and was to remain so occupied. The hotel was closed to the 
public on October 20th. The tenant moved out on the following 
day, leaving a small portion of the furniture and some other per- 
sonal property. On the night of October 21st the building burned. 
The insured had not taken possession of the building, nor had he 
received from the tenant the keys therefor. The court, in constru- 
ing the provision of the policy, in the opinion, say: “Some of the 
authorities hold that the vacation of a building during the time 
necessary for the changing of tenants of the assured will be fatal, 
under the ordinary terms and conditions in a fire-insurance policy; 
but we are unwilling to go that far. It seems to the writer that 
such a temporary vacancy was a contingency contemplated by the 
parties, and against which the provision was not intended to apply. 
Many recent authorities so hold. In Hotchkiss vs. Insurance Co. 
(76 Wis., 269), Lyon, J., in construing the term ‘vacant or unoccu- 
pied’, in an insurance policy, observes: ‘ Under certain circumstances 
premises may be vacant or unoccupied where, under otker circum- 
stances, premises in like situation may not be so, within the mean- 
ing of that term in insurance policies. Thus, if one insures his 
dwelling house, described in the policy as occupied by himself as 
his residence, and moves out of it, leaving no person in the occupa- 
tion thereof, it thereby becomes vacant or unoccupied; but if he in- 
sures it as a tenement house, or it is occupied by a tenant, it may 
fairly be presumed, nothing appearing to the contrary, that the par- 
ties to the contract of insurance contemplated that the tenant was 
liable to leave the premises, and that more or less time might elapse 
before the owner could procure another tenant to occupy them, and 
hence that the parties did not understand that the house should be 
considered vacant, and policy forfeited or suspended, according to 
its terms, immediately upon the tenants leavingit. This distinction 
was made in some of the cases; in Lockwood vs. Assurance Co., 47 
Conn., 561; Whitney vs. Insurance Co., 9 Hun., 39; 1 Wood, Ins., 
pp. 208-210, § 91, and cases cited.’ The following sustained the 
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above doctrine: Insurance Co. vs Race (Ill. Sup.); Insurance Co. 
vs. Wood, 47 Kan., 521; Roe vs. Insurance Co. (Pa. Sap.); Insur- 
ance Co. vs. Clarey, 28 Ill. App., 195; City Planing & Shingle Mill 
Co. vs. Merchants’, etc., Ins. Co. (Mich.) We are satisfied that the 
trial court was justified in tinding that the premises were not ‘vacant 
and unoccupied,’ within the meaning of that term in the policy.” 
Although we have considered the question anew, and examined the 
cases cited by plaintiff in error, we are satisfied that the doctrine 
announced in the case just quoted from is sound, and should be ad- 
hered to. The instruction on this feature of the case, already 
quoted, is based upon the facts as disclosed in the evidence, and an- 
nounces a correct proposition of law. The jury was authorized in 
finding from the evidence that the premises were not “ vacant and 
unoccupied,” within the meaning of the policy. 

The clause of the policy on which the defense is chiefly based is 
the thirteenth, which provides that 

The insured sustaining loss or damage by fire under this policy shall forth- 
with give notice thereof, in writing, to this company, and, within 60 days 
from the date of such fire, shall deliver as particular an account of his loss and 
damage as the nature of the case will admit, signed with his own hand, and 
shall accompany the same with his oath or affirmation, declaring the said ac- 
count to be true and just, * * * how the building was occupied at the 
time of the loss, and who were the occupants of the building, and when and 
how the fire originated, with all details thereof, so far as he is informed, knows, 
or believes. * * * Theinsured shall furnish full plans and details, specifica- 
tions of the building, * * * with plans and specifications of the property 
damaged or destroyed as is practicable to be made. * * * Proofs of loss must 
be completed and forwarded to the company within sixty days after date of 
fire, and must be on the certificate of a magistrate, notary public, or clerk of 
a court of record nearest the place of loss, and not concerned in the loss as a 
creditor or otherwise, nor related to the assured, stating that he has exam- 
ined into the circumstances attending the loss, knows the character and cir- 
cumstances of the assured, and verily believes the assured has, without fraud 
or evil practice, sustained loss on the property insured to the amount which 
such magistrate or notary public shall certify to. Failure to comply with 
these terms and conditions within the time prescribed shall cause 2 forfeiture 
of all claims under this policy. 

The courts have almost uniformly sustained stipulations in con- 
tracts of insurance similar to the above. It is also firmly settled by 
the adjudications in this state that such conditions are inserted in 
the policy for the benefit of the underwriter, but that compliance 
therewith by the insured may be waived by the company: Insur- 
ance Co. vs. Fairbank, 32 Neb., 750; Billings vs. Insurance Co., 34 
Neb., 502; Insurance Co. vs. Gotthelf, 35 Neb., 351; Insurance Co. 
vs. Barwick, 36 Neb., 223; Insurance Co. vs. Richardson (Neb.) 





1894. ] German Ins. Co. vs. Davis. 775 


In the case under review, the plaintiff, before he was entitled to 
recover, was required to establish by competent evidence either that 
notice and proofs of loss were furnished the company within the time 
stated in, and according to the requirements of, the policy, or that 
the defendant waived the same. The contention of the learned 
counsel of the company is that the testimony in the case fails to 
show that the insured gave a notice and furnished the proofs of loss 
according to the stipulations of the policy, or that the company 
waived the same. Mr. Davis testified that the next day after the 
fire, or the next day but one, he wrote a letter to the company at 
Freeport, Ill., also to James R. Wash, at Lincoln, the general agent 
for this state, notifying each of the loss; that the letters, after being 
inclosed in envelopes properly addressed, and postage paid, were 
deposited in the post office at Avoca, and the same were never re- 
turned to him; that on the 17th day of June, 1889, the plaintiff be- 
low, accompanied by one John Marquette, went before Mr. Hinners, 
a justice of the peace living at Avoca, and procured the latter to 
make out the proofs of loss, which, on being completed, were sub- 
scribed and sworn to by Davis before the justice, and were mailed 
to the company on the same day; that Davis wrote the company re- 
garding his loss on July 3, 1886, tojwhich he received the following 
reply :— 

Freeport, Illinois, July 6, 1889. 

Caleb Davis, Esq., Schuyler, Neb.—Dear Sir: In reply to yours 3d inst., 
would say that the matter therein referredZto is in the hands of our state 
agent, Mr. J. R. Wash, of Lincoln, Nebraska, who will give it his attention 
as early as possible. Have a little patience, as these matters cannot well be 
reached at one time, they being quite numerous at this season of the year. 

Yours truly, Won. TREMBOR. 

Mr. Davis further testified that after receiving the above letter he 
called upon the state agent, Mr. Wash, at Lincoln, and held a con- 
versation with him about the matter, but received no definite 
answer about what the company proposed to do; that on the 14th 
day of September, 1889, Davis made out before Justice Hinners an 
additional or supplemental proof of loss, which was duly swora to, 
and on that day mailed to, and was subsequently received by, the 
the company; that insured has never received from the company, or 
any one purporting to act for it, any-notice or intimation that the 
proofs of loss furnished by him were insufficient or defective, nor 
were they ever returned to him. William Trembor, the secretary 
of the company, in his testimony, admits receiving, the day after 
the fire, a telegram from Mr. Conley, the local agent of the 
defendant at Avoca, notifying him that the building described 
in the policy had been burned, but states that the company 
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never received any notice from Mr. Davis, or any one representing 
him, bearing date of April 27, 1889; that he did not receive the no- 
tice and proof of loss dated June 17, 1889, but did receive the 
affidavit or proofs made in September of that year, which were re- 
ferred to Mr. Wash, of Lincoln, who was in charge of the company’s 
business in Nebraska at that time; that, had witness not received 
the telegrain from Conley, the company would not have known that 
the property had been destroyed until many months after the loss. 
Mr. Wash testified, in effect, that he never received any letter or 
notice of loss dated about the 28th or 29th of April, 1889, purport- 
ing to come from Mr. Davis, or any one acting for him, with refer- 
ence to the loss in question. The foregoing is a brief synopsis of 
the testimony relating to notice and proofs of loss. On the one side 
is the positive testimony of Mr. Davis that notices of loss were 
mailed both to the company and its state agent soon after the fire; 
and on the other there is the testimony, equally as positive, of the 
secretary of the defendant, Mr. Trembor, and of the state agent, 
Mr. Wash, that such notices were never received by them. The 
policy required the insured, in case of loss, to forthwith give notice 
thereof, in writing, to the company. Such notice may be sent 
through the mails, and when transmitted in that manner, if received 
by the company, the requirements of the policy would be complied 
with. We think the plaintiff's testimony, in connection with the let- 
ter of July 6th, sufficient to warrant the jury to base a finding that 
the notice of loss sent by Mr. Davis to the company was received; 
and yet the testimony on the part of the defendant would have 
been sufficient to sustain a finding the other way on that question. 
In regard to the preliminary proofs of loss, it will be observed that 
the policy requires that they be “ forwarded to the company within 
sixty days after the date of the fire.” If the evidence of Mr. Davis 
is to be credited, preliminary proofs of loss were transmitted to the 
company by mail on the 17th day of June, 1889, which was within 
the period named in the policy. The evidence as to the receipt of 
the same is quite as unsatisfactory as that relating t> the receipt of 
notice of the loss. In fact, the making and sending to the company 
of the proofs of loss in September, without any explanation in the 
testimony why second proofs were sent, tends strongly to strengthen 
the theory of the defense that no other proofs were ever furnished 
by the plaintiff. As to the alleged proofs of the date of June 17th, 
the evidence falls far short of showing that the same complied with 
the stipulations of the policy. The only testimony upon the subject 
was given by Mr. Davis, and he says, when asked to give the contents 
of the writing, that it stated that “the building was burned; the size 





1894.} German Ins. Co. vs. Davis. 777 


of the building; and the value of the building, the billiard table, 
two billiard tables, one pigeon-hole table with all its contents. The 
valuation was $825, I think, if my memory serves me right.” If the 
the proofs contain nothing more, they did not meet the requirements 
of the policy, as a reference to the contract will readily disclose. 

But it is said the company waived any defect or informality in the 
proofs by the acts of its secretary and its state agent. All the sec- 
retary did was to write the letter of July 6th. Waiver could not be 
inferred from that alone. It was not sent until after the expiration 
of the sixty days in which the preliminary proofs of loss should 
have been made. Neither did Mr. Wash recognize the validity of 
the claim for damages when Mr. Davis went to see him about it. 
In fact, the testimony is very meager as to what transpired between 
Mr. Davis and Mr. Wash at that time. It appears that one West- 
over was present and heard the conversation, but he was not called 
at the trial as a witness. It was attempted to be shown that in 
May, 1889, one Roundtree came to Avoca to adjust the loss, but it 
does not appear that he had any authority from the company to 
act; while, on the other hand, there is proof tending to show that 
he was not authorized to adjust the loss. If he was clothed with 
power to represent the company, then, perhaps, what he did might 
be held to be a waiver of any deficiencies in the preliminary proofs 
of loss. 

Complaint is made of the giving of the eighth instruction, which 
is as follow: “The jury are instructed that if, from the evidence, 
they believe that the fire occurred on or about the 26th day of 
April, 1889, and that on or about the 27th day of April, 1889, the 
plaintiff gave the defendant notice and proof of loss, and that, again, 
on the 17th day of June, 1889, the plaintiff again, in writing, gave 
defendant notice in writing and proof of loss in writing, and if the 
jury, from the evidence, believe that these notices and proofs or 
accounts were not in exact conformity with the terms of the policy, 
and these notices and accounts or proof of loss were accepted or re- 
tained by the defendant without objection, or without suggestion 
that they did not conform to the terms of the policy, and did not 
object to them for that reason, then the defendant is estopped from 
claiming that said notices and accounts of loss were not given in 
the time and manner required by the terms of the policy.” ~ In two 
important particulars this instruction was not based upon the evi- 
dence. There was no testimony that the plaintiff gave the company 
in April “ proof of loss.” Plaintiffclaims to have sent in that month 
a notice of the loss merely. Again, the instruction assumed there 
was evidence before the jury from which they might find that two 
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notices and proof of the loss were accepted and retained by the 
company,—one in April and the other in June; while, as already 
stated, no proofs of loss were ever forwarded in April, so far as the 
record before us discloses. For the reasons stated, the judgment 
must be reversed, and the case remanded for a new trial. 

Reversed and remanded. 


SUPREME COURT OF PENNSYLVANIA. 


McCORMICK er AL. 
v8. 


ROYAL INS. CO., or LIVERPOOL.* 


All the facts on which a court is to pronounce judgment should be incorpo- 
rated in a special verdict. Where it was found in such verdict that the 
insured lumber was owned by plaintiffs; that its value exceeded the in- 
insurance; that it was not piled 300 feet from a mill; and that the fire was 
caused by a general forest conflagration, but there was no finding that 
any lumber had been destroyed and no mention of the terms of the policy, 
the verdict will be set aside as defective. 


Where the general agent denied that plaintiff owned any of the lumber burned, 
and in response to a statement that the adjuster had waived formal proofs 
of loss, and if he was not satisfied to say so, the agent replied that he was 
satisfied plaintiff had no lumber burned, and that he might sue at once, 
this was a waiver of a policy stipulation regarding space between the 
lumber and a mill. 


The following are the assignments of error:— 

“First assignment: The court erred in making the following 
order, viz.: ‘And now, 7th of March, 1892, it is ordered that the pro- 
thonotary enter judgment for the defendant upon the special verdict 
returned.’ Second assignment: The court erred in sustaining the 
objection, and excluding the evidence offered by plaintiffs in their 
first written offer. Plaintiffs’ written offer No. 1: ‘R. W. McCormick 
& Son vs. The Royal Insurance Company, of Liverpool. Plaintiffs’ 
Written Offer No. 1. In Common Pleas of Clearfield County. (A. 8S. 
Grow, a witness for plaintiffs, on thestand.) Plaintiffs’ counsel pro- 
pose to prove by this and other witnesses that, at the time the policy 
of insurance in evidence was written, Mr. Grow, who was soliciting 
agent for the defendant, procured the distance of 300 feet placed in 
the space clause, from a draft given him by W. H. Stevenson a con- 
siderable time before, showing the distance from the mill to the 


* Decision rendered, July 12, 1894, 
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lumber piles to be over 300 feet,—said draft having been prepared 
and furnished witness with a view of placing insurance for Steven- 
son’ on the mill—and that R. W. McCormick & Son, nor either of 
them, knew anything as to said distance, nor did they, nor either of 
them, in any way furnish to witness any evidence as to what said 
distance really was, but witness put the same there of his own mo- 
tion; and further, that when the adjuster, Mr. Taylor, came to Lock 
Haven to adjust said loss, and after he had looked the matter of the 
loss over, said to plaintiffs that there was no objection, so far as the 
space clause was concerned, which conversation occurred in the lat- 
ter part of May or beginning of June, 1891, and before the corres- 
pondence in evidence took place. McEnally & McCormick, Attorneys 
for Plaintiffs. * * * Plaintiffs’ written offer No. 2: Third as- 
signment: The court erred in sustaining the defendant’s objection, 
and excluding the evidence offered by the plaintiffs in their written 
offer No. 2: ‘R. W. McCormick & Son vs. The Royal Insurance Com- 
pany, of Liverpool. Common Pleas of Clearfield County, Pa. No. 
402, September Term, 1891. Plaintiffs propose to show that when 
Mr. Taylor, the adjuster of said defendant company, came to Lock 
Haven, in the latter part of May or beginning of June, 1891, after 
looking into the matter of the loss in this case, he then said to plain- 
tiffs that there was no objection to plaintiffs’ claim, so far as the 
space clause was concerned, and that afterwards the said company, 
knowing the facts in regard to the said space clause, and the objec- 
tions that might be made on account of same, as to the policy being 
thereby made void, afterwards, by their correspondence already in 
evidence, failed to set up any defense on account of the space clause, 
but put their defense on the alleged ground that. the plaintiffs had 
no lumber on the ground at the time of the fire. This for the pur- 
pose of showing that the defendant company, by its conduct, after 
full knowledge of facts, waived their defense on the ground of the 
space clause, or at least is estopped from setting up such defense, 
and as rebuttal to the defense set up on account of the space clause. 
McCormick & McEnally, Attorneys for Plaintiffs.’ ” 


C. S. McCormick and J. B. McEnatty, for Appellants. 
Tuos. H. Murray and Cyrus Gorpon,, for Appellee. 


Sterrett, C. J. 
The first specification, in substance, challenged the sufficiency of 
the special verdict, and alleges error in entering judgment thereon. 
In Wallingford vs. Dunlap (14 Pa. St., 31), it is said: “A special 
verdict is when the jury find the facts, leaving the ultimate decision 
of the cause, upon those facts, to the court, concluding conditionally, 





780 Supreme Court of Pennsylvania. , Oct., 


—that if, upon the whole matter thus found, the court should 
be of opinion that the plaintiff has a good cause of action, they then 
find for the plaintiff and assess his damages; if otherwise, they then 
find for the defendant.” Nothing is better settled, on principle as 
well as authority, than that all the facts upon which the court is to 
pronounce judgment should be incorporated in the special verdict. 
It is the exclusive province of the jury, in the first place, to ceter- 
mine all disputed questions of fact from the evidence before them; 
and then their special verdict is made up of those findings of fact, 
together with such undisputed facts as may be necessary to a just 
decision of the cause. If important, undisputed facts are omitted 
by mistake from the special verdict, or are incorrectly recited there- 
in, the court may, upon full proof thereof, so amend and mold the 
verdict as to make it conform to the undisputed facts. ‘This should 
be done when the verdict is rendered, or as soon as practicable there- 
after. The court, in considering a special verdict, and entering 
judgment thereon, is necessarily confined to the facts found and 
embodied in the verdict. The latter cannot be aided by intend- 
ment, or extrinsic facts that may appear in the evidence. It is an 
inflexible rule that in a special verdict no inferences whatsoever as 
to matters of fact, but only inferences of law and of legal construc- 
tion, are allowable: 4 Minor, Inst., 752; Wallingford vs. Dunlap, 
supra, and cases there cited; Leow vs. Stocker, 61 Pa. St., 347; Van- 
syckle vs. Stewart, 77 Pa. St , 125; Tuigg vs. Tracey, 104 Pa. St., 
493; Railway Co. vs. Evans, 53 Pa. St, 250. According to all the 
authorities, it is essential to a special verdict that it contain all the 
facts upon which the judgment of the court is to rest. Nothing is 
to be taken by implication or intendment. Like a case stated, what- 
ever is not found in it is presumed not to exist. Tested by these 
requirements, we think the special verdict in this case is defective. 
The first clause substantially finds that plaintiffs purchased and 
owned the lumber in question, and that it was properly marked, 
etc., as claimed by them. The second finds that, of the lumber so 
owned by plaintiffs, there was in the yard on the day of the fire a 
quantity greater in value than the “insurance sought to be recov- 
ered in this case.” The third finds “that the lumber in the yard 
was not piled 300 feet from the mill, and that in the space between 
the mill and the lumber piles, and along the tramway, there were 
pieces of rotten and broken boards, slabs, edging, and plastering 
lath,—in some places were about 9 feet high,—but that there were 
no lumber piles within said space, as in the yard beyond.” The 
fourth and last clause finds that the fire of May 19, 1891, was caused 
by a general forest conflagration, unconnected with the operation 
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of the mill, and that the mill had been shut down about seven days 
before. While these findings of fact, except those contained in the 
third clause, may be regarded as distinct, and sufficiently specific, 
it will be observed that the special verdict is silent as to terms and 
conditions of the policy given in evidence. There is no finding that 
any lumber was destroyed by fire on May 19, 1891, or at any other 
time. These and other facts obviously necessary to a just decision 
of the case are left to conjecture, or must be sought for in the evi- 
dence. That, of course, is contrary to every correct precedent, and 
cannot be sanctioned. Again, assuming, for the sake of argument, 
that the findings in the third clause are sufficiently distinct and cer- 
tain, and that they relate to a condition of things existing at a time 
and place material to the matter in controversy, there is nothing in 
the special verdict to which they are applicable. It is claimed that 
these findings established a breach of the “space clause” in the 
policy; but how can we know that without going outside of the 
special verdict, and resorting to the evidence to ascertain what the 
alleged space clause is. Without further comment on this branch 
of the case, we are of opinion that, according to the authorities 
above cited, the special verdict is essentially defective, and should 
be set aside. 

The subjects of complaint in the two remaining specifications are 
the offers of testimony recited therein, respectively. It is claimed 
that this testimony, in connection with other evidence in the case, 
would have shown that defendant company relinquished any right 
it may have had under the space clause in its policy, and by its con- 
duct estopped itself from interposing said clause as a defense’ to 
plaintiff’s claim, and hence it should have been received for that 
purpose, and submitted to the jury for their consideration. For 
present purposes, it must be assumed that plaintiffs could and would 
have proved all the facts and circumstances suggested in these of- 
fers; and therefore, in considering their relevancy and effect, said 
facts, ete., may be regarded as proved. It was conclusively shown 
that on May 19, 1891, during the life of the policy, an unprece- 
dented forest fire swept over the premises where the lumber insured 
was piled, and destroyed mill, lumber, and everything of a combus- 
tible nature in its path. Defendant, having been duly notified of 
the total loss, immediately sent its adjuster, Mr. Taylor, to the premi- 
ses, for the purpose of inquiriug into the circumstances of the fire, 
and adjusting the loss. After making such examination as was 
deemed proper, and with a full knowledge of all the circumstances 
attending the loss, etc., he informed plaintiffs that there would be 
no objection to payment, so far as the space clause was concerned. 
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The only objection he suggested was that plaintiffs had little if any 
lumber in the yard at the time the fire occurred. As clearly shown 
by subsequent correspondence, the company, with full knowledge 
of all the facts, took the same position, and finally refused to pay on 
the sole ground that the lumber covered by the policy did not be- 
long to plaintiffs. Under the date of July 3, 1891, its general agent 
at Philadelphia wrote plaintiff's attorney thus:— 

I note what you say as to the general agreement—as to the law of the case— 
between yourself and * * * our counsel; but, with respect to the fact, it 
does not appear at all probable that we can come to a better understanding, 
as I have made a thorough investigation into the matter, and believe that I 
can prove beyond all question that there was not a foot of lumber at the time 
of the sale in the yard of Stevenson’s marked as the property of McCormick 
& Son. 

A few days thereafter plaintiffs’ attorney again wrote, inclosing 
notice of appointment of referee, etc., and said: — 

I learn that no formal proof of loss, as required by the policy, was made. 
The reason it was not done was that your adjuster, Mr. Taylor, said to Mr. 
R. W. McCormick that no formal or other proof than he had was necessary. 
I don’t want any technical question about this formality to arise, to trouble 
us hereafter; and if you are not satisfied with what your adjuster has done in 
this regard, I desire that you say so now, so that we may put ourselves in 
proper shape. 

To this the general agent replied under date of July 9, 1891, and 
said :— 

Having given a full examination into the subject of this fire-loss claim, and 
being satisfied that there was no property on the premises insured under 
policy No. 3,923,669, belonging to your clients, I see no occasion for arbitra- 
tion, and decline to enter into one in behalf of the Royal Insurance Co. You 
are therefore at liberty to bring suit at once, any right of exemption from 
suit under the 14th clause of the Royal policy being waived. 

It is impossible to consider what was said and done by the parties, 
the company’s adjuster, its general agent, and its counsel, from the 
beginning until suit was brought, without being forced to the con- 
clusion that the adjuster, acting for the company, relinquished any 
right it may have had under the space clause; that, with full know- 
ledge of all the facts, the adjuster’s action in that regard was fully 
approved and ratified by the company; and that, by mutual under- 
standing of both parties, the only matter in controversy between 
them was the ownership of the lumber in question. With that 
mutual understanding, plaintiffs were virtually invited to bring suit 
for the purpose of determining that fact, and nothing else. In view 
of the testimony, it would be idle to suggest that the effect of the 
space clause was overlooked by the company until after suit was 
brought. Such a thing is simply impossible, or at least extremely 
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improbable; but, if it were otherwise, every principle of good faith 
and fair dealing required the company to notify plaintiffs, when they 
were invited to bring suit to settle the question of ownership, that 
the space clause would be made a ground of defense. If such no- 
tice had been given, non constat that they would have risked the 
outlay of employing counsel, and the expenses of conducting a use- 
less lawsuit. If, by its willful conduct, the company led the plain- 
tiffs on, and induced them to incur expenses for the purpose of es- 
tablishing their ownership of the lumber, in the belief that there 
was no other question in the case, justice and equity both forbid 
that in such circumstances the company should be permitted to 
impale them on the space clause. If such a thing can be done, it 
would be difficult to conceive of a plainer case of bad faith, by which 
a party is induced to change his position for the worse, and involve 
himself in useless trouble and expense. In view of its legitimate 
bearing, and tendency to prove such facts as ought to constitute a 
waiver of the space clause and estoppel, we think the proposed tes- 
timony was relevant. In connection with other evidence in the 
cause, it presents questions of fact which are proper for the con- 
sideration of the jury. In Brink vs. Insurance Co. (80 N. Y., 108, 
113), the defendant company, after considering the claim of the in- 
sured, decided not to pay the loss, upon the ground of fraud, and 
so informed them. Thereupon, suit was brought, and at the trial 
the company sought to interpose the additional defense that the 
proofs of loss were not filed in time. Mr. Chief Judge Church, 
speaking for the court of appeals, said: “I think it was estopped 
from so doing. The plaintiffs’ claim was challenged for fraud, and 
that only. They acted upon it, and brought an action, incurring 
large expense in its prosecution. Non constat, if the failure to file 
the proofs in time had been insisted on, but that the plaintiffs would 
have acquiesced in it, and refrained from prosecuting, and thus they 
might be injured by the change of ground on the part of the de- 
fendant. Every consideration of public policy demands that insur- 
ance companies should be required to deal with their customers 
with entire fairness and frankness. They may refuse to pay, with- 
out specifying any ground, and insist upon any available ground, 
but when they plant themselves upon a specific defense, and so no- 
tify the assured, they should not be permitted to retract after the 
latter has acted upon their position as announced, and incurred ex- 
penses in consequence of it.” “Refusal of an insurance company to 
pay a loss on a specific ground estops it from asserting other 
grounds relieving it from liability, of which it had full knowledge, 
where the assured has incurred expense and brought suit in the 
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belief that the only objection was'that stated:” Towle vs. Insurance 
Co. (Mich.), 51 N. W., 987. A similar principle was recognized and 
applied in Bonnert vs. Insurance Co. (129 Pa. St., 558; 18 Atl., 552), 
to prevent the defendant from successfully asserting a breach of 
condition requiring suit to be brought within six months after loss. 
Mr. Chief Justice Paxson, in that case, said: “ When an insurance 
company attempts to defeat a recovery upon a condition that was 
intended solely for its own benefit, and which deprives the assured, 
however honest his claim may be, of the indemnity which he paid 
for, it is not too much to hold the company to entire good faith. 
The breach of the condition must be promptly taken advantage of. 
Nothing else must be alleged as a reason for nonpayment, and es- 
pecially must not the assured be led astray by proposing settlement 
on grounds other than the alleged breach of the condition.” The 
principles which we think are applicable to that branch of the de- 
fense grounded on the space clause in the policy are also recognized 
in the following cases: Stayton vs. Graham, 139 Pa. St.,1; Western 
& A. Pipe Lines vs. Home Ins. Co., 145 Pa. St., 346; Castner vs. In- 
surance Co., 50 Mich., 273; Vos vs. Robinson, 9 Johns., 192; Insur- 
ance Co. vs. Miller, 120 Pa. St., 517; McFarland vs. Insurance Co., 
134 Pa. St., 590; Michigan Shingle Co. vs. State Inv. & Ins. Co., 94 
Mich., 389. For reasons above suggested, the assignments of error 
are sustained, judgment reversed, and a venire facias de novo 
awarded. 

Mitchell, J., dissents from so much of this opinion as implies that 
there was any sufficient evidence of waiver. 
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COURT OF APPEALS OF MARYLAND. 


METROPOLITAN LIFE INS. CO., or New York, 





vs. 
ANDERSON.* 


A question to the medical examiner who recommended the applicant as a 
good risk, whether he would have made the same report if he had known 
that the insured’s mother, sister, and two brothers had died of consump- 
tion, was inadmissible. 


Transcripts of death records in the office of the register of vital statistics, 
for the purpose of showing causes of death are inadmissible as evidence 
in the absence of a statute making them evidence. 


A mere emblem printed on the policy blank in the absence of any statement or 
declaration that it was designed to be executed under the corporate seal, 
does not make the policy a specialty, where it simply recites that it was 
signed and delivered by the officers. 


Where the plaintifi’s father, who was the beneficiary of a policy on the life of 
her brothers, had died, and she was the sole survivor of the immediate 
family, and afterwards paid the premiums, and subsequently took out 
additional policies, consent to which were endorsed by the agent on this 
policy, he knowing she was paying the premiums, she was entitled to re- 
cover as the owner of the policy. 


Cuartes J. Bonaparte and W. Hau Harris, for Appellant. 
Rica B. Trererr and Jas. E. Tierert, for Appellee. 


Briscoe, J. 

This suit was brought by the appellee upon three policies of insur- 
ance issued by the appellant, an insurance company of New York 
State, upon the life of Frank G. Anderson, a brother of the appellee. 
The appellee’s father was the beneficiary named in the first policy, 
issued on the 27th day of March, 1882. The father dying before the 
insured, the premiums were paid by the appellee to date of death of 
her brother. The last two policies were payable to the appellee, and 
were issued after the death of the father. The judgment was for 
the plaintiff, and the defendant has appealed. The record contains 
five bills of exceptions, and we will pass upon them in their regular 
order. The first exception was to the refusal of the court to allow 
the following question to be asked Dr. Morris, the medical examiner, 
who had recommended the applicant as a good risk: “If you had 
known that the mother, sister, and two brothers of the insured had 
died of consumption, would you have made the reports you did to 
the company upon this application?” This question was clearly in- 
admissible. Whether the answers to the questions asked in the ex- 
amination of the applicant for insurance were true or not was a fact 
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for the jury, and could in no wise be affected by the opinion of the 
witness. The jury were specially instructed by the prayers that, if 
the answers were untrue, they should find for the defendant. The 
second exception was based upon the refusal of the court to allow 
transcripts from the record of deaths in the city of Baltimore, from 
the office of the register of vital statistics, to be offered in evidence 
for the purpose of showing the nature of the disease from which the 
relations of the insured died. There was no error in this ruling. 
The transcripts were but copies of the original records in the office 
of the health department of Baltimore, and, in the absence of a 
statute making them evidence, were inadmissible. They were un- 
sworn statements or declarations, and hearsay evidence. The third 
exception arises upon a motion to exclude from the consideration of 
the jury the three policies of insurance, because they were special- 
ties and were inadmissible under the counts of the declaration. The 
policies were not declared on as sealed instruments, and we think 
that neither the proof nor the instruments themselves show that they 
were specialties. As was said in the case of Jackson vs. Myers (43 
Md., 463) ‘What is alleged to be the seal consists simply of an 
emblem or symbol printed by the printer at the time when the 
printed blanks were struck. There is no statement or declaration in 
any purt of the policies that they were or were designed to be exe- 
cuted under the corporate seal of the company.” The policies read: 
‘‘In witness whereof, the said Metropolitan Life Insurance Company, 
by its president and secretary, signed and delivered this policy,” etc. 
Nor does the proof show that the company ever adopted the printed 
device or emblem for the seal of the company. The fourth excep- 
tion is based upon the overruling by the court of a motion to exclude 
from the jury the first policy of insurance, which had been admit- 
ted by the court subject to an exception. This policy, as we have 
heretofore stated, was by the terms of the application, which was a 
part of the contract of insurance, payable to John Anderson, the 
father of the appellee. Obviously, if the appellee was not the owner 
of the policy, she could not maintain this action, because the vari- 
ance between the policy and the fourth count of the declaration, 
which sets out a contract to pay to the plaintiff, would be a fatal 
variance. But we think the proof clearly establishes the appellee’s 
right to recover in this action, and that the company is estopped by 
the assertions and declarations of its agents from setting up this 
defense. The facts are these: The appellee testitied that she was the 
sister of the insured; that he died unmarried, and left no children, 
nor father, brother, nor sister surviving him, except herself, and one 
other sister, who filed a disclaimer of any interest in this policy; that 
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she had paid all premiums upon the first policy from the death of 
her father; that the receipts in her premiums receipt book were 
signed by the agents of the defendant company, who had from time 
to time collected the premiums; that, at the time when the second 
and third policies on her brother’s life had been applied for, she 
gave the first policy to the agents of the defendant, who subse- 
quently returned it to her with the indorsement thereon, “ Addi- 
tional insurance allowed on the within life;” that, after her father’s 
death, she was urged by agents of the company to take out addi- 
tional insurance, and she therefore had effected the second and third 
policies; that she paid the premiums on the three policies to the 
death of the insured; that the agents of the company knew of the 
death of her father at the time she paid the premiums. Upon this 
state of case, the court instructed the jury: “If the jury find that 
after the death of the father, named as beneficiary in the first pol- 
icy, the said policy, in pursuance of the direction of said father, 
came into possession of the plaintiff, a sister of the said Frank An- 
derson, and so continued up to the death of said Frank, and that the 
agent of the defendant, knowing of the death of said father, called 
upon the plaintiff for the payment of the premiums on said first pol- 
icy, and asked and collected the same from her, and so from time to 
time asked and collected from her said premiums, until the death of 
said Frank Anderson, and shall further find that, during the period 
from the death of the father until the death of said Frank, the agent 
of defendant, by his conduct and statements, led plaintiff to believe 
that said policy belonged entirely to her, and that she was thereby 
induced to pay said premiums, if they find she did, and that said 
agent urged her to take out policies Nos. 2 and 3, in order that she 
might have the benefit of additional insurance, and that, for the pur- 
pose of procuring such alleged additional insurance, he got from her 
the first policy, and the company indorsed on said first policy per- 
mission to take out such additional insurance,—then the plaintiff is 
entitled to recover on said first policy; provided the jury find that 
said plaintiff was a sister of said Frank, and provided they further 
find that every answer made in the application for said first policy 
was true.” This prayer was entirely correct, and contained the law 
of the case. There was no error in rejecting the appellant’s fifth, 
sixth, and seventh prayers, for the reasons we have given. They 
were also fully covered by the court’s instruction to the jury. As 
the defendant had the benefit of every instruction it was entitled to, 
and the evidence justified the jury in the verdict they found, we shall 
affirm the judgment. Affirmed. 





Court of Civil Appeals of Texas. 


COURT OF CIVIL APPEALS OF TEXAS 


HARTFORD FIRE INS. CO. 
v8. 


McLEMORE Et AL.* 


Where the agent who issued the policy is informed by the insured of his pur- 
pose to take out an additional policy in some other company and fails to 
object, the company is estopped from setting up a provision requiring 
consent and indorsement of such other insurance on the policy. 


Leake, SHerHerD & Mitter and Wray & Nucent, for Appellant. 
Linpszy & Goopson, for Appellees. 


Conclusion of Law and Fact. 


STEPHENS, J. 

The policy of insurance sued upon was issued by appellant upon 
a house in Dublin, Tex., at the instance of appellee McLemore, and 
by its terms the loss was made “ payable to the Texas Loan Agency 
of Corsicana, as its interests might appear,” to better secure the in- 
debtedness of McLemore to said loan company. Subsequently 
McLemore took out an additional policy upon the same house in the 
Continental Insurance Company, for the sum of $1,000. Appellant 
founded its defense upon this provision of the Hartford policy :— 

This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has, or shall hereafter make 
or procure, any other contract of insurance, whether valid or not, on the 
property covered, in whole or in part, by this policy. 

The policy further provided for the return, on the terms therein 
stated, of the unearned portion of the premium paid, on surrender 
of the policy, in case of its cancellation or becoming void. No ex- 
press consent for the additional insurance was obtained or indorsed, 
as provided in the policy; nor was any part of the premium returned. 
J. P. McKinnie, who was the local agent at Dublin and in Erath 
County for appellant, with power to issue and cancel policies, issued 
the one in suit. When McLemore applied to the agent of the Con- 
tinental Company (W. J. Wasson) for the additional policy, he and 
Wasson were, and continued thereafter to be, alike ignorant of the 
provision relied upon by appellant as a defense in this case. Wasson, 
at the request of McLemore, applied to McKinnie for a description 
of the property, informing him that he was writing a policy on the 
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house covered by the Hartford policy, and wanted that policy for 
the purpose of getting the description of the lot, in order that he 
might insert it in the policy he was then writing for McLemore on 
the same house. McKinnie, upon stating that he did not need the 
policy for that purpose, turned to his books, where the lot was 
described, and thereby the description was obtained by Wasson. 
Afterwards, and before the fire, McKinnie, while still the agent 
of appellant, and while consulting with McLemore about the in- 
terests of their respective companies, had knowledge of the addi- 
tional policy, and made no objection thereto. However, he was not 
directly applied to by McLemore for the privilege of taking out the 
Continental policy, nor did he receive notice of any such intention 
or act, except through Wasson, as stated above. These conclusions 
are supported by that phase of the testimony which seems to have 
prevailed with the jury, though in direct conflict, in many respects, 
with the positive testimony of McKinnie. 

The controlling question for decision is, do these facts preclude 
the assertion of this defense of forfeiture, on the ground of election, 
waiver, or estoppel? If McKinnie had merely learned, especially 
in an incidental way, of the additional policy after its issuance, 
according to many very high authorities his failure to object to or 
cancel the previous policy would not deprive the company of such 
defense: Zimmerman vs. Insurance Co., 77 Iowa, 689; Goldin vs. 
Assurance Co. (Minn.); Johnson vs. Insurance Co. (Minn.); Robin- 
vs. Association (Mich.) Where, however, the agent of an insurance 
company issues a policy with a condition against other insurance 
without written consent, knowing of additional existing insurance, 
the condition as to such additional existing insurance is waived; 
and for a like reason, we think, when the assured notifies the agent 
of his purpose to take out an additional policy in some other com- 
pany, and no objection is made by such agent, either then or after 
the additional policy is issued with his knowledge, silence under 
such circumstances induces a breach of the condition, misleads the 
insured, and should be held to operate as an estoppel. This con- 
clusion seems to be in accord with the trend of decision in this state, 
as well as that of the modern cases elsewhere: Insurance Co. vs. 
Lyons, 38 Tex., 253; Insurance Co. vs. Griffin, 59 Tex., 509; id., 66 
Tex., 232; Morrison vs. Insurance Co., 69 Tex., 353; Insurance Co. 
vs. Ende, 65 Tex., 118; Insurance Co. vs. Blum, 76 Tex., 653; In- 
surance Co. vs. Malevinsky (Tex. Civ. App.); May, Ins., § 370; 
Hamilton vs. Insurance Co., 94 Mo., 353; Insurance Co. vs. Young, 
86 Ala., 424; Von Bories vs. Insurance Co., 8 Bush, 133; Insurance 
Co. vs. McCrea, 8 Lea, 513. When Wasson, at the instance of 
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McLemore, applied to McKinnie, to whom he had been referred for 
that purpose by McLemore, for a description of the property, 
accompanied by a statement of his purpose to write for McLemore 
additional insurance thereon in another company, it became his 
duty, as agent of appellant, with power to issue and cancel policies, 
as much so as if McLemore had applied in person, to either consent 
as provided in the policy, or object to the issuance of the additional 
policy, and, not consenting, to cancel the previous one, and return 
the unearned premium. The company represented by him is there- 
fore precluded from now taking advantage of its agent’s own wrong 
in failing to discharge his duty. The joinder of McLemore with 
the loan company seems to have been proper; but, if not, no harm 
could have resulted to appellant therefrom. These conclusions 
overrule all the assignments of error, and lead to an affirmative of 
the judgment. 
On Rehearing. 
(June 6, 1894.) 

‘This motion complains of verbal inaccuracy in our conclusions of 
fact. To obviate the objections raised, in the finding that Wasson 
wanted to get from McKinnie a description of the building, in 
order that he might insert it in the policy he was then writing for 
McLemore on the same house, and in the finding that McKinnie 
turned to his bouks, where the property was described, for the 
words “building” and “property ” substitute “lot;” and, as thus 
amended, we adhere to the conclusions of fact and law upon which 
the judgment was affirmed, and overrule the motion for a rehearing. 





1894, ] Merchants’ Ins. Uo. vs. Gibbs. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


MERCHANTS’ INS. CO., or NEwark, 
v8. 


GIBBS.* 


A demand by an insurance company for further proof is a waiver of the right 
to object to the failure of the insured to furnish proofs of loss within the 
time limited by the policy. 

The demand for notary’s certificate in this case was not a demand for amend- 
ed proofs of loss. Such certificate is no part of the proofs of loss, and 
need not be furnished with or annexed to the proofs of loss. 


Oscar JerFrey, for Plaintiff in Error. 
Henry 8S. Harris, for Defendant in Error. 


Van Sycket, J. 
This suit was brought by Gibbs against the Merchants’ Insurance 
Company 'to recover the loss occasioned by fire to his insured goods. 
The judgment recovered by Gibbs in the court below is assailed 
under two exceptions :— 
First, for the refusal of the trial court to nonsuit. This motion 


was based upon two grounds, the first of which was that the proofs 
of loss were not furnished within the time required by the conditions 
of the insurance policy. The policy requires that the proofs of loss 
be submitted to the company within 60 days after the fire. The 
fire occurred April 3, 1891, and the proofs of loss were served upon 
the company June 22, 1891. Suit was commenced April 2, 1892. 
It is agreed, therefore, that the proofs were not furnished within 
the prescribed time; but it appeared in evidence that, after the de- 
fendant company had received these proofs, a demand was made 
upon the insured that he should furnish to the company the certifi- 
cate of the nearest magistrate or notary that he believed that in- 
sured had himself sustained loss by the fire to a specified amount. 
The conditions of the policy entitled the company to make such a 
demand, and with this demand the insured complied. Under the 
adjudicated cases in this state, this clearly constituted a waiver of 
the objection that the proofs were not furnished in time: Jones vs. 
Insurance Co., 36 N. J. Law, 29; Insurance Co. vs. Maackens, 38 
N. J. Law, 564; Insurance Co. vs. Meyer, 39 N. J. Law, 482; Mar- 
tin vs. Insurance Co., 44 N. J. Law, 485. The second ground relied 
upon for nonsuit was that the plaintiff below had no insurable 
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interest in the property destroyed by the fire, but this objection can- 
not prevail, because there was evidence upon which the jury had a 
right to find that the insured was the lawful owner of the property 
insured. 

The other assignment of error is based upon an exception to the 
refusal of the trial court to charge that if the insurer did not pre- 
sent his amended certificate until March 17, 1892, then his right of 
action did not accrue until 60 days thereafter; and, the action 
having been commenced before that time elapsed, the suit was pre- 
maturely instituted, and no recovery could be had. The policy 
provides that the company shall become liable to pay the loss 60 
days after proofs of loss have been duly furnished, and that no 
action shall be sustainable upon the policy unless commenced with- 
in 12 months after the fire. There is a further provision that the 
insured, if required,— 

Shall furnish a certificate of the magistrate or notary public (not interested 
in the claim as creditor or otherwise, nor related to the insured) living near- 
est the place of fire, stating that he has examined the circumstances, and 
believes the insured has honestly sustained loss to the amount that such 
magistrate or notary public shall certify. 

The company did not demand notary’s certificate until nearly 11 
months after the fire, so that, if the insured had waited 60 days after 
such demand before he had issued his summons in this suit, his 
action would have been barred by the 12-months limitation. The 
demand for notary’s certificate was not a demand for amended 
proofs of loss. Such a certificate is no part of the proofs of loss, 
and it need not be furnished with or annexed to the proofs of loss. 
It is outside of the proofs of loss, and is required by the terms of 
the policy only on express demand by tke company for it. As be- 
fore stated, the proofs of loss were served June 22, 1891. There 
was no exception taken by the company to these proofs. The loss 
was payable at the expiration of 60 days from June 22, 1891. The 
suit, therefore, was instituted within the time limited by the policy, 
and not before the due day. There is no error in the proceedings 
of the trial court, and the judgment should be affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


RELIANCE MUT. INS. CO. 
v8. 


SAWYER et At.* 


A company doing business in Massachusetts in violation of the statute of 
1887, which provides that no company shall be authorized to do business 
until it has complied with certain requirements, cannot recover an install- 
ment assessed on a premium note taken for insurance effected in the state. 


Where the application and note were sent to the company’s home office, but 
the policy was delivered in Massachusetts on property in that state, the 
business was transacted in Massachusetts. 


Gerorce H. Ryruer, for Appellant. 

W. P. Martin, for Appellees. 

Fietp, C. J. 

On April 9, 1888, the plaintiff, a fire-insurance corporation organ- 
ized under the laws of the state of Iowa, and doing business in this 
commonwealth without having complied with the provisions of the 
statutes applicable to such a corporation, issued a policy of insur- 
ance to the defendants upon property situated in Cambridge, in this 
commonwealth, and the defendants signed a premium note there- 
for, and this suit is brought to recover an installment alleged to 
have been duly assessed upon the note. We infer from the agreed 
facts that the business was transacted through “the company’s 
agent in Massachusetts;” that the application and the note were 
sent by mail to the oftice of the plaintiff, in Dubuque, Iowa; and 
that the policy was delivered to the. defendants in Massachusetts. 
The statutory provisions in force when this contract of insurance 
was made are St. 1887, c. 214, § 77 et seq. We have no doubt, on 
the agreed facts, as we interpret them, that the business of ef- 
fecting this insurance was transacted in this commonwealth, within 
the meaning of these provisions of the statute. 

The principal contention of the plaintiff is that the present case 
falls within the decisions in Insurance Co. vs. Lapsley, 15 Gray, 262; 
Insurance Co. vs. Pursell, 10 Allen, 231; and Insurance Co. vs. 
Matthews, 102 Mass., 221—instead of the decisions in Jones vs. 
Smith, 3 Gray, 500; Insurance Co. vs. Dawes, 6 Gray, 379; Insur- 
ance Co. vs. Phillips, 13 Gray, 90; Insurance Co. vs. Chamberlain, 
16 Gray, 165; and Insurance Co. vs. Hastings, 2 Allen, 398. These 
latter cases were decided under Rev. St., c. 37, § 40 et seq., and St. 
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1847, c. 273, § 3, while the former cases were decided under St. 
1854, c. 453, §36, and other similar statutes. See St. 1856, c. 252, 
§ 49; Gen. St., c. 58, § 72; Pub. St., c. 119, § 200. The difference 
between these two sets of statutes is that the later statutes provide 
that if insurance is made by any foreign insurance company, with- 
out complying with the requirements of the statutes, the contract 
of insurance shall be valid, but the agent of the company making 
the insurance shall be punished, while the earlier statutes contain 
no such provision. The legislature, however, in enacting St. 1887, 
ce. 214, § 77, omitted this provision, and the preceding statutes then 
in force were repealed. This statute of 1887 is explicit and abso- 
lute that “ no foreign insurance company shall be so admitted and 
authorized to do business until” it shall have complied with certain 
conditions expressed in the statutes: id., § 78. The present case, 
therefore, must be held to be within the earlier decisions. “ The 
consideration of the note was a contract on the part of the insurance 
company, made by an agent, which he was prohibited from making 
by the laws of this commonwealth:” Insurance Co. vs. Phillips, ubi 
supra. Judgment affirmed. 


SUPREME COURT-OF MINNESOTA. 


HAND 
v8. 
NATIONAL LIVE-STOCK INS. CO.* 


The complaint alleged performance of the conditions of the policy of insur- 
ance. The evidence was that one of the conditions had been waived. 
Held, that, under the facts of this case, the variance was waived by permit- 
ting substantially all of the evidence to be introduced without objection. 


Where it is apparent from the pleadings and the proceedings on the trial that 
both parties assumed that the policy was a valued one, and that there 
was no issue as to the value of the subject of the insurance, the appellant 
cannot raise in this court the point that there was no evidence of value. 


An absolute denial of all liability on a policy of insurance, and a refusal to 
pay, are a waiver of the right of the insurer to have a stipulated time 
after proofs of loss in which to pay. 


Youne & Licutner, for Appellant. 


Henry & R. L. Jouns, fur Respondent. 
MircHett1, J. 


The terms of the policy sued on were that defendant insured one 
Dewitt (loss payable to plaintiff as his mortgage interests might 


* Decision rendered June 15, 1894. Syllabus by the Court. 
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appear) against loss by death to the amount of $100, on the follow- 
ing live-stock, to wit: “Kind of stock, gelding; name, Jeff; color, 
sorrel; age, seven; sum insured, $100.00; valuation, $125.00.” The 
policy provided that the property was insured against loss by death 
“not exceeding in amount the sum insured, and to be paid ninety 
days after proofs of the same have been made by the insured and 
received hy the company.” It further provided that 

No animal should be insured for more than two-thirds its cash market value; 
and whenever, in case of loss, the insurance shall have been found greater, 
the company shall be liable for no more than this proportion. 

The policy also contained a stipulation that, if differences should 
arise between the parties “as to the amount of any loss,” the matter 
should, at the request of either party, be submitted to two apprais- 
ers—one to be selected by each party. 

1. The plaintiff in his complaint set out the policy, and alleged, 
generally, performance on his part of all its terms and conditions. 
On the trial he admitted that he had never furnished proofs of loss, 
but introduced evidence tending to prove that the defendant had 
waived them. The admission of this evidence is assigned as error, 
on the ground that no waiver was pleaded. Many of the authorities 
in this country hold that in actions on insurance contracts, under 
an allegation of performance of a condition precedent, proof of a 
waiver is admissible. This is certainly not in accord with the spirit 
of the reformed system of pleading. The general rule, often ap- 
plied by this court, is well settled that, under an allegation of per- 
formance of conditions precedent, evidence of waiver or excuse for 
nonperformance is not admissible (Hatch vs. Coddington, 32 Minn., 
92; Trainor vs. Worman, 34 Minn., 237; Boon vs. Insurance Co., 37 
Minn., 426; Mosness vs. Insurance Co., 50 Minn., 341; Voak vs. In- 
vestment Co., 51 Minn., 450), and it is quite difficult on principle to 
see why the rules of pleading in actions on insurance contracts 
should be different from those applied in actions on other contracts. 
If there be any reasons for a distinction, they must be founded on 
considerations of policy. But it is not necessary to decide the ques- 
tion in this case. Substantially all the evidence of waiver was ad- 
mitted without objection. Only in the case of one witness was any 
objection interposed, and then only after practically all of his testi- 
mony that was material had been given. The evidence admitted 
without objection was such as to require a finding that there had 
been a waiver. It was not contradicted, and there was no sugges- 
tion that defendant was prejudiced by being taken by surprise. 

2. It is not necessary to decide whether this was a valued or an 
open policy. It is evident from the pleadings, the proceedings on 
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the trial, and the findings of the court, that it was assumed through- 
out that the policy was a valued one, and that there was no issue as 
to the value of the subject of the insurance. This being the case, 
the defendant cannot now raise the point that there was no evidence 
of value. 

3. This action was commenced within 90 days after the loss, and 
it is claimed that it was prematurely brought. Stipulations in poli- 
cies of insurance that the loss is to be paid within a specified time 
after proofs of loss are furnished are not, strictly speaking, intended 
to fix the “ due day ” of the contract, but are inserted to enable the 
insurer, before making payment, to enquire and investigate with a 
view to determine whether he will pay. Hence it is well settled that 
a denial of all liability on a policy, and a peremptory refusal to pay 
under any circumstances, is a waiver of the right of the company to 
have the stipulated time before any suit is commenced. Upon such 
denial of liability and refusal to pay, an action may be commenced 
at once. The answer in this case admits that, before the commence- 
ment of this action, the plaintiff demanded from defendant payment 
of the loss, and that the defendant “denied any liability for said 
loss under said policy;” and, if necessary to resort to the evidence, 
it is sufficient to justify the finding to that effect. Order affirmed. 


Collins and Buck, J. J., absent, took no part. 


SUPREME COURT OF WASHINGTON. 


HENNESSY 
v8. 
NIAGARA FIRE INS. CO., or City or NEw York.* 
Denial of liability and rejection of proofs of loss on the ground of false swear- 


ing in the proofs estops the company from setting up failure to arbitrate 
as a defense. 


Proofs of loss are admissible in such case to show compliance with the terms 
of the policy in furnishing them, and are relevant to the defense of false 
swearing. 


Jones, VoorHEES & Srevens, fr Appellan’. 
Hype & Reacan and Turner, Graves & McKinstry, for Respondent. 


Scort, J. 
This action was brought on an insurance policy to recover the 
amount insured on a stock of merchandise which was burned. 
Judgment was rendered for the plaintiff, and the defendant appeals. 


* Decision rendered, January 16, 184. 
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It is contended that the action was prematurely brought, in that 
the plaintiff failed to furnish proofs of loss after the fire, under the 
conditions of the policy, and in that the policy provided that in the 
event of a loss, and in case of a disagreement as to the amount 
thereof, the same should be ascertained by two competent and dis- 
interested appraisers, the assured and the company each to select 
one, and the two so chosen to select a competent and disinterested 
umpire. It appears that proofs of loss were furnished by respond- 
ent to appellant, and that they were rejected for certain reasons 
which were specified; whereupon respondent again furnished proofs 
which complied with said objections. These proofs were returned 
to him with a denial upon the part of the company of any liability, 
on the ground that the claimant had sworn falsely in making his 
proofs of loss. The last proofs furnished appear to have been 
technically correct under the terms of the policy, and the appellant, 
having denied any liability whatever for the loss on the ground of 
false swearing, could not rely upon the provisions of the policy 
relating to an arbitration in case of disagreement as to the amount 
of such loss. Furthermore, it does not appear that either party 
demanded that such an arbitration be had; and these points are 
not well taken. 

It is further contended that the court erred in admitting the 
proofs of loss in evidence, and that the same should not have been 
submitted to the jury. It is contended by the respondent that the 
proofs were not submitted to the jury, and the record fails to show 
that they were. The proofs were properly admitted for the pur- 
pose of showing that the plaintiff had complied with the terms of 
the policy in furnishing such proofs, even though this was a ques- 
tion for the court alone to determine. These proofs, however, sub- 
sequently became relevant in relation to the defense set up that the 
plaintiff had sworn falsely therein. 

It is further contended that the court erred in allowing two 
depositions to be read in evidence. These depositions were taken 
a short time before the cause was brought to a trial, for the reason 
that the witnesses were about to depart from the jurisdiction of the 
court. It is not claimed that there were not sufficient grounds for 
taking them in the first instance, but it is contended that under 
section 1677, 2 Code, it should have been made to appear at the 
trial, by the party offering them, that the witnesses could not be 
brought to testify in person. We are of the opinion that this point 
is not well taken. Nothing appearing to the contrary, it will be 
presumed that the reasons which existed at the time the depositions 
were taken, and which authorized them, were still in existence at 
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the trial, and it was incumbent on appellant to show otherwise, to 
avail itself of such objection. 

It is further contended that the verdict is unsupported by the 
evidence, and that no recovery should have been allowed, upon the 
ground that the plaintiff swore falsely in making his proofs of loss 
aforesaid. A good deal of testimony was introduced upon the part 
of the defendant to the effect that it would have been impossible 
for the plaintiff to have sustained the loss claimed by him, under 
the circumstances which were proven to have existed. There was 
some counter evidence, however, and the whole matter was for the 
jury to determine; and in finding for*the plaintiff it must be held 
that they found for him upon all of these issues. We are of the 
opinion that there was testimony sufficient to sustain the verdict, 
and that there is no ground for any interference therewith by an 
appellate court in this particular. 

The last error alleged is that the court erred in refusing to per- 
mit the defendant to prove the damage to the building by the fire 
in question, in order to show the extent of the fire. An inspection 
of the record shows that the court did permit proof of the extent to 
which the building was damaged, but refused to allow the defend- 
ant to prove what it would cost to repair the building. We find 
none of the points alleged as error to be well taken, and the 
judgment is therefore affirmed. 

Dunbar, C. J., and Stiles, Anders, and Hoyt, J.J., concur. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
invovled ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Morreace.—TIitte to Insurance Money. 


In the case of New England Loan and Trust Co. vs. Kenneally et 
al., the Supreme Court of Nebraska prepared the following syllabus 
of its decision rendered Jan. 16th, 1894. The general rule is that a 
fire-insurance policy is a personal contract with the party insured, 
and does not run with the land, or pass to the purchaser by a sale 
of the property insured, and any assignment of the policy, to be 
valid and operative, must be with the knowledge and consent of the 
insurer, especially where the policy, by its terms, requires the as- 
signment, if any, to be assented to by the company. G., by pur- 
chase of property from K., who, prior to the sale to G., had mort- 
gaged the property to N., and had obtained insurance on the 
property in his own name,—the policy of insurance having a clause 
attached, by which the loss, if any, was made payable to N., the 
mortgagee, there being no assignment of the policy to G.,—does not 
acquire any right, in the event of the destruction of the buildings on 
said property by fire after the sale to him, to set off or counterelaim 
the amount of said policy, or any part thereof, against the amount of 
the mortgage, in a suit by N. to foreclose the same, because of the 
neglect of N. to perform any of the conditions of the mortgage 
clause, and in which action a deficiency judgment is asked against 
G. as a part of the relief prayed for; G. having, in the sale of the 
property to him, assumed and agreed to pay the mortgage to N. 


PLEADING. 


In the case of Alamo Fire Ins. Co. vs. Shacklett, decided by the 
Court of Civil Appeals of Texas, April 11th, 1894, it was held that 
an allegation in the petition, that the fire occurred “ under circum- 
stances not directly or indirectly, made an exception by the terms of 
said policies,” sufficiently showed that the fire did not result from 
any causes excepted in the policy. 
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PLEADING.— Vacancy. 

In the case of Commercial Union Ins. Co. vs Dunbar, decided by 
the court of Civil Appeals of ‘Texas, May 2d, 1894, it was held that a 
petition which failed to set out the terms and conditions of the con- 
tract or to make an exhibit of the policy, and which showed no in. 
surable interest, was properly demurrable. The policy stipulated 
that it should be void if the building became and remained vacant 
for ten days. It was held that in case of such vacancy for ten days 
preceding the fire, it was error to refuse an instruction that the 
policy was avoided unless the provision had been waived by the 
company or an authorized representative. 


Warver oF Proors or Loss.—Wittrct Burnina. 

In the case of Heidenrich vs. Aitna Ins. Co., decided by the 
Supreme Court of Oregon, June 28th, 1894, it was held that the 
right to plead defective proofs of loss in bar was waived by failing 
to object and by pleading that the action was premature; also that 
a willful burning or conspiracy to burn must be specially pleaded, 
and that the mere suspicious conduct in some ways of the husband 
of one of the owners, was not evidence to connect the latter with 
the burning. 





Mutual Fire Ins. Co. vs. Alvord. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


First Circuit. 


MUTUAL FIRE INS. CO., or NEw York, 


v8. 
ALVORD.* 


Where the policy stipulated for arbitration, but did not expressly, or by im- 
plication, forbid suit until such arbitration, such suit is not precluded. 


Where the policy provided that estimates of loss should be made by each 
party, and in case of disagreement two appraisers should be chosen who 
should select an umpire, evidence is not admissible of an agreement for 
arbitration which stipulated that it should not waive the rights of either 
party, and of an award thereon which did not show any estimate of loss 
by the insurer, or that an umpire was chosen. 


Under the mortgagee clause, making loss payable to mortgagee and provid- 
ing that he should not suffer from acts of the mortgagor, the mortgagee 
is not affected by subsequent insurance by mortgagor in violation of the 
policy, though taken out by mortgagee at request of mortgagor; and 
such insurance does not affect the validity of a prior policy taken out 
by mortgagee within the limit of other insurance permitted. 


The policy contained a provision that 


This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has, or shall hereafter make 
or procure, any other contract of insurance, whether valid or not, on prop- 
erty covered in whole or in part by this policy. 

An agreement added to the policy permitted “other concurrent 
insurance to three-fourths value.” 

A mortgagee clause added to the policy made the loss, if any, 
payable to plaintiff, “ mortgagee or trustee,” and provided 

That this insurance, as to the interest of the mortgagee or trustee only, 
therein, shall not be invalidated by any act or neglect of the mortgagor or 
owner of the property described. 

The charge of the presiding judge at the trial, relating to overin- 
surance, referred to in the following opinion of the court, was as 
follows:— 

* Now, gentlemen, there is another question raised here which 
comes in as part of the defense, and as to which the burden of proof 
is on the defendant, and that is the claim that some one has violated 
the terms of these policies with reference to other insurance, so as 
to invalidate them. These policies contain a clause in the usual 
form, prohibiting other insurance without the consent of the under- 
writer; and it also provides that if other insurance is obtained with- 
out the consent of the underwriters, it shall avoid these policies; 


* Decision rendered, Apr. 18, 1894. 
VoL. XXIII.—51 
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and it goes further, and contains the usual provision that it shall so 
avoid, even though the other insurance is itself void. And then comes 
in a clause permitting other concurrent insurance to an amount not 
exceeding three-quarters of the value. Now, that isa reasonable clause, 
an advantageous clause, and a clause that ought to be fairly and 
justly enforced by the courts and by juries, because it is the main 
remedy which the company has against overinsurance, against 
fraudulent insurance; a practice, so far as it exists, detrimental, 
gentlemen, alike to you and to the insurance companies. It does not 
follow that in this case the other insurance must be fraudulently or 
willfully obtained, or even knowingly obtained, in excess of the 
amount permitted. It is a case where the underwriters, in order to 
protect themselves against overinsurance, are entitled to say, and 
must say, that overinsurance avoids the policy, even though it is 
obtained innocently or ignorantly; no question of fraud arising, but 
a pure question of fact, nothing else. 

But, gentlemen, this policy provides that the mortgagee shall not 
suffer—I am not giving you the precise language, but the substance 
of it—snall not suffer by the act or neglect of the mortgagor; and, 
therefore, I instruct you, gentlemen, that although the mortgagor 
may have of itself taken out policies in excess of the amount per- 
mitted, and although it may have made these policies payable to the 
mortgagee, and the mortgagee may have taken them and held them, 
yet the taking out of the policies is the act of the mortgagor under 
these circumstances, and not an act for which the mortgagee should 
suffer. So also, gentlemen, if Mr. Alvord, at the request of the 
mortgagor, obtained policies of that character, and did nothing 
more than to obtain them at the request of the mortgagor, that 
would be an act of Mr. Alvord in his individual capacity as the 
agent of the mortgagor, and not his act as trustee, and would not 
affect him in this iitigation, if that was all which appeared in the 
case. So that if, by the course of dealing between the parties, es- 
pecially between the mortgagor and the mortgagee, Mr. Alvord, 
under authority implied in the course of business, obtained policies, 
as already stated, in excess of the amount permitted, yet, gentlemen, 
he would still be acting as the agent of the mortgagor, in his in- 
dividual capacity, and not as trustee; and his act would not affect 
his rights as trustee, or the rights of the bondholders whom he rep- 
resents. In other words, so far as he, either by direct authority or 
by implication arising from the course of business, obtained insur- 
ance policies as the agent or representative of the mortgagor, he 
acted individually, and not as trustee, and these suits cannot be af- 
fected by what he did. 
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* But, gentlemen, there is some evidence here concerning a cer- 
tuin Concord policy or certain Concord policies, as to which I leave 
the facts entirely for you, stating that if Mr. Alvord, as trustee, or 
under color of his office as trustee, or on his own motion, for the 
purpose of protecting the trust property, and without request from 
the mortgagor, obtained insurance, although that insurance was to 
cover the mortgagor’s interest, and it was payable to him, that was 
his own independent act as trustee, by which he must stand or fall. 
But, gentlemen, if you reach that stage of the case, if you come toa 
determination upon that poimt, and hold that under these rules Mr. 
Alvord was acting of his own motion as trustee in securing this 
Concord policy or policies, so that his obtaining of it was his own 
act, and nct the act of the mortgagor, you have this fact further to 
consider: Those Concord policies, you will find, were all dated the 
25th day of July, 1890, and expired the 25th day of July, 1891; and 
at that time the amount of policies then existing upon the property, 
if I have computed correctly,—you will compute it,—the amount of 
policies then existing upon the property was $69,500, including the 
Concord policies,—all of them. In other words, the amount of poli- 
cies, as shown by the proof of loss, obtained after July 25, 1890, if 
I have computed correctly,—you will have the proof with you,—was 
$23,000. And I instruct you, gentlemen, that if the policies ob- 
tained by the trustee on his own motion did not, at the date when 
they were obtained, bring the amount of insurance beyond the 
three-quarters which was permitted, the obtaining of the additional 
$23,000 afterwards by the mortgagor cannot be considered by you. 
You are to look at the state of the pclicies at the time when the Con- 
cord policies were obtained, and not consider what were subsequently 
taken out. I may be in error about these figures, but I simply cail 
your attention to the fact. But bear in mind that the burden is 
upon the defendants, not upon the plaintiff, to show to you the 
amount of insurance existing on the property at the time when the 
Concord policies were taken out.” 


Goprrey, Morse and Epwin N. Hut, for Plaintiff in Error. 
Barron C. Mouton and Vicror J. Lorine, for Defendant in Error. 
Before Colt, J., and Nelson and Aldrich, Dist. Judges. 
Cott, C. J. 
The policy of insurance upon which this suit was brought contains 
the following provisions relating to the ascertainment or estimate of 
loss :— 


This company shall not be liable beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or damage shall be 
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ascertained or estimated according to such actual cash value, with proper de- 
duction for depreciation, however caused, and shall in no event exceed what 
it would then cost the insured to repair or replace the same with material of 
like kind and quality. Said ascertainment or estimate shall be made by the 
insured and this company; or, if they differ, then by appraisers, as hereinafter 
provided: and, the amount of loss or damage having been thus determined, 
the sum for which this company is liable pursuant to this policy shall be pay- 
able sixty days after due notice, ascertainment, estimate, and satisfactory 
proof of the loss have been received by this company in accordance with the 
terms of this policy. * * * In the event of disagreement as to the amount 
of loss, the same shall, as above provided, be ascertained by two competent 
and disinterested appraisers, the insured and this company each selecting 
one, and the two so chosen shall first select a competent and disinterested 
umpire. The appraisers, together, shall then estimate and appraise the loss, 
stating separately sound value and damage, and, failing to agree, shall submit 
their differences to the umpire; and the award in writing of any two shall 
determine the amount of such loss. * * * This company shall not be held 
to have waived any provision or condition of this policy, or any forfeiture 
thereof, by any requirement, act, or proceeding on its part relating to the ap- 
praisal, or to any examination herein provided for; and the loss shall not be- 
come payable until sixty days after the notice, ascertainment, estimate, and 
satisfactory proof of the loss herein required have been received by this corn- 
pany, including an award by appraisers, when appraisal has been required. 

It is undoubtedly true that a policy of insurance may contain a 
valid provision which prohibits the insured from maintaining an 
action until the amount of loss shall have been first submitted to 
arbitration, and an award shall have been made. In such a case the 
determination of the amount by arbitration is recognized as a con- 
dition precedent to the right of the insured to bring suit: Hamilton 
vs. Insurance Co., 136 U. S., 242; Scott vs. Avery, 5 H. L. Cas., 811; 
Viney vs. Bignold, 20 Q. B. Div., 172. But, in order to make such 
award a condition precedent to the right of maintaining suit, it must 
be so expressed in the policy, or necessarily implied from its terms. 
A mere provision in the policy that the amount to be paid in case of 
disagreement shall be submitted to arbitration does not prevent the 
insured from maintaining an action, unless the policy further pro- 
vides that no action shall be maintaimed until after award; but such 
agreement to submit to arbitration is regarded as a collateral and 
independent agreement, the breach of which, while it will support a 
separate action, cannot be pleaded in bar to an action on the prin- 
cipal contract: Hamilton vs. Insurance Co., 1387 U. S., 370, 385; 
Roper vs. Lendon, 1 El. & El., 825; Collins vs. Locke, 4 App. Cas., 
674; Dawson vs. Fitzgerald, 1 Exch. Div., 257; Reed vs. Insurance 
Co., 188 Mass., 572; Seward vs. City of Rochester, 109 N. Y., 164; 
Insurance Co. vs. Pulver, 126 IIL, 329; Crossley vs. Insurance Co., 
15 Ins. L. J., 619. There is nothing in the terms of this policy 
which expressly or by implication forbids the insared from bringing 
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suit until after the amount of loss has been submitted to arbitration 
and an award has been made, and therefore we must consider the 
provisions in the policy relating to this subject as constituting a 
collateral and independent agreement, and not one which was a 
condition precedent to the right of maintaining an action. 

We start, then, with the proposition that the plaintiff had a right 
to bring suii any time after sixty days from the receipt of proper 
proofs of loss by the defendant, and it is clear that the present ac- 
tion was not brought until more than sixty days after the receipt of 
such proofs of loss. 

But it is contended that the evidence which was offered and ex- 
cluded in the court below was to the effect that an agreement for 
submission was entered into between the parties, and an award 
made. We find, however, in the agreement of submission, this 
express provision :— 

It is further expressly understood and agreed that this submission to ap- 
praigal is not, and shall not be construed into, a waiver of any of the rights 
or defenses of either party. 


By this provision the parties expressly reserved to themselves all 
the rights which they possessed under the policy, and the piaintiff 
thereby reserved the right of bringing suit, which he possessed in- 
dependently of any award. This clanse was evidently intended to 
guard against the waiver, by virtue of the submission, of any right 
possessed by either party. 

The plaintiff further contends that this evidence was properly re- 
jected, because, by the terms of the policy, before there should be 
any submission, the insurance company should first make an esti- 
mate of the loss as well as the insured, and then, if there were a 
disagreement, appraisers should be selected; that the evidence of- 
fered did not disclose that the insurance company had ever made 
any estimate of loss, but only the assured; and that, therefore, the 
conditions under which a submission could properly take place had 
not been complied with. , 

The policy further provides that the appraisers chosen “shall 
first select a competent and disinterested umpire,” but in the evi- 
dence offered it did not appear that any such umpire was chosen. 

Upon the whole, we are clearly of opinion that the court below 
committed no error in excluding the agreement to submit the 
award and the documents relating thereto. 

Other assignments of error relate to the alleged improper ad- 
mission of certain witnesses to testify as experts, on the ground of 
want of qualification. Whether a witness is qualified to testify as 
an expert is to be passed upon and determined by the court below. 
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It is a question largely within the discretion of the presiding judge, 
and his determination is generally conclusive: Spring Co. vs. Ed- 
gar, 99 U. S., 645; Tucker vs. Railroad Co., 118 Mass., 546; Perkins 
vs. Stickney, 182 Mass., 217; Lawrence vs. Boston, 119 Mass., 126 

Nor do we find any error in the refusal to admit the evidence 
contained in the deposition of Samuel R. White. The evidence was 
plainly unintelligible, and liable to mislead, in the form in which it 
was presented. 

As to the examination of the plaintiff, who was called as a witness 
by the defendant, the order of his examination was within the dis- 
cretion of the court, and therefore affords no ground of error. 

The charge of the presiding judge relating to overinsurance was 
correct, because the mortgagee clause contained a provision that 
the mortgagee should not suffer for any act or neglect of the mort- 
gagor or owner of the property. Consequently, if the mortgagor 
obtained more insurance than he was entitled to, it was his own act, 
and could not affect the rights of the mortgagee. The fact that the 
policies were in the possession of the mortgagee did not make him 
a party in obtaining any excess of insurance which may have 
existed. 

With respect to the Concord policy which the evidence tended to 
show was obtained by the mortgagee or plaintiff, trustee, we think 
the court was right in charging the jury that, if such insurance was 
taken out at the request of the mortgagor, it would be his act, and 
not the act of the trustee; and; further, if they believed it was the 
act of the trustee, and that at the time of issuing such policy the 
whole amount of insurance then existing, including the policy in 
question, did not exceed the amount permitted, it could not invali- 
date his claim under this policy. Upon the whole, we can find no 
error in the court below, and it follows that the exceptions must be 
overruled and judgment affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FourtH CIRCUIT. 


ZETNA INS. CO. 
v8. 


PEOPLE’S BANK OF GREENVILLE.* 


The policy on one hundred bales of cotton provided that the cash value of each 
item and the amount of loss must be stated in the proofs. 


Held, That it was sufficient to state the number and weight of each of the bales 
and their aggregate value. 

The policy stipulated that a certificate of the nearest magistrate or notary 
not interested should be given if required. 

Held, That an objection to a certificate, voluntarily sent, as defective was a 
virtual requirement of a certificate. 


Where the certiticate was given by one who was a relative and not shown to 
be the nearest magistrate, and the policy provided that no action should 
be sustainable until after full compliance, there could be no recovery. 


Gero. M. Trenuoum, for Plaintiff in Error. 

M. F. Anse (of Cothran, Wells, Ansel & Cothran), for Defendant 
in Error. 

Gorr, C. J. 

On the 12th day of May, 1892, the People’s Bank of Greenville, 
S. C., loaned one W. W. Benson the sum of $3,000, taking his note 
of that date for the same, payable thirty days after date, and receiv- 
ing from Benson as security for its payment four receipts of the 
Travelers’ Rest warehouse, for one hundred bales of cotton, which 
were pledged for the payment of said sum of money. As additional 
security, a policy of insurance had been issued by the Atna Insurance 
Company, of Hartford, Conn., on said cotton, insuring Benson to an 
amount not exceeding $3,000 thereon, and providing that the loss, 
if any, should be payable to said bank, as its interest might appear. 
The warehouse was destroyed by fire on the 12th day of June, 1892, 
while said policy was in force, and it is claimed that the one hundred 
bales of cotton were lost by such fire. It was provided in the policy 
that, if a fire should occur, the insured should within sixty days 
thereafter, unless the time should be extended in writing by the 
company, render a statement, signed and sworn to by him, setting 
forth his knowledge and belief as to the time and origin of the fire; 
the interest of the insured and of all others in the property; the 
cash value of each item thereof,—and the amount of loss thereon; 
all incumbrances thereon,—together with other matters required by 


* Decision rendered, May 22, 1894. 
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said policy, but not necessary to be mentioned in this connection, 
except the following conditions, which were part of said policy :— 


And shall also, if required, furnish a certificate of the magistrate or notary 
public (not interested in the claim as a creditor or otherwise, nor related to 
the insured) living nearest the place of fire, stating that he has examined the 
circumstances, and believes the insured has honestly sustained loss to the 
amount that such magistrate or notary public shall certify. No suit or ac- 
tion on this policy, for the recovery of any claim, shall be sustainable in any 
court of law or equity until after full compliance by the insured with all the 
foregoing requirements, nor unless commenced within twelve months next 
after the fire. 


A statement relative to the loss under the policy, by the fire on 
June 12th, was made by Benson, under date of June 27, 1892, the 
same being signed and sworn to by him, which was called the 
“ proofs of loss,” and was sent by registered letter from the post 
office at Travelers’ Rest, S. C., June 29, 1892, addressed to Aitna 
Insurance Co., Hartford, Conn., and duly received by that company. 
Attached to and part of such statement was the following certificate: 

State of South Carolina, County of Greenville—ss.: I, J. E. Watson, no- 
tary public, residing in Travelers’ Rest, S. C., most contiguous to the prop- 
erty before described, hereby certify that I am not concerned in the loss or 
claim above set forth, either as a creditor or otherwise, or related to the in- 
sured or sufferers; that I have examined the circumstances attending the 
fire, or damage alleged; and that I am well acquainted with character and 
circumstances of the insured, and do verily believe that he has by misfortune, 
without fraud or evil practice, sustained loss and damage on the property in- 
sured to the amount of thirty-two hundred dollars In testimony whereof, I 
have hereunto set my hand and seal, this 28th day of June, A. D., 1892. 

J. E. Watson, Notary Public, 8. C. 

On the 23d day of July, 1892, Henry E. Rees, adjuster of said 
company, writes from Marietta, Ga., to Benson, acknowledging the 
receipt of the papers before mentioned, calling his attention to what 
was considered deficiencies in the same, and requesting further and 
more specific information as to the number of bales of cotton, the 
marks thereon, with the weights and grade of same. He also in- 
closed the form of an affidavit to be made in connection therewith, 
and closed his communication with these words:— 

Furthermore, you will please state what is the exact relationship of J. E. 
Watson to you, and in what other way he may or may not have been con- 
nected or associated with you in business or other interests at the time of fire. 
Upon the receipt of this intormation, without which we can reach no conclu- 
sion as to your loss, we will give the claim further consideration. We hold 
the papers subject to your orders. 

On the 5th day of August, 1892, Benson, by attorney, answers 
this letter, and sends what he calls “additional proofs” concerning 
his loss by fire at Travelers’ Rest on the 12th of June, 1892, but 
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does not give in detail the data called for by Rees, nor does he fur- 
nish the affidavit called for in the letter of July 23d, or answer the 
inquiries made relative to Watson. No further correspondence took 
place between the parties until after the suit was instituted by the 
bank, on the 15th day of September, 1892. 

On the 8th day of August, 1893, the cause came on for trial, when 
a jury was impaneled, evidence offered, argument of counsel heard, 
and a verdict rendered for the plaintiff for the sum of $3,209.10. A 
motion for a new trial was made by the defendant, and overruled, 
whereupon judgment was entered for the plaintiff for the sum found 
by the jury, with cosis, and this writ of error was prayed for and 
allowed. 

During the trial, the policy of insurance was offered in evidence 
by the plaintiff, and admitted by the court. The party insured, 
Benson, was examined as a witness, and, among other things, 
stated that he had received from Rees the letter dated July 23, 1892; 
that he had gone to a party named Alexander for the purpose of 
obtaining the certificate required of the magistrate or notary public 
living nearest the place of the fire, and not interested in the claim 
or related to the insured, who had declined to give the same, be- 
cause he had already made an affidavit or statement about-the mat- 
ter to the company or its adjusters; and he also testified that Wat- 
son, who did afterwards make the certificate, had married a cousin 
of his (the witness and the party insured). The plaintiff then offered 
the “proofs of loss” in evidence, and the defendant objected to their 
introduction, because the same had not been prepared in accordance 
with the requirements of the policy of insurance, and because the 
conditions contained in the same had been ignored in the prepara- 
tion of said proofs; and for the further reason that it did not appear 
positively in them that the property insured was actually destroyed 
by fire, nor was the value of each item of property and the amount 
of loss thereon given; and also because the certificate attached 
thereto was not made by the magistrate or notary public not inter- 
ested in the claim as a creditor or otherwise, nor related to the 
assured, living nearest the place of fire. The court overruled the 
objections, and admitted the proofs, to which action the defendant 
objected, and exceptions were duly taken, which constitute the first 
assignment of error. 

The proofs of loss, so far as the description of the property and 
the value of it is concerned, are, we think, substantially as provided 
for in the policy. The statement made by the assured was on a form 
furnished by the company for that purpose, one of its blanks in 
general use. It gave the number and weight of each of the one 
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hundred bales of cotton, and the value of the same in the aggregate. 
The number of pounds was set out in detail, each separate package 
being given, and the rate per pound was consequently apparent, 
showing the method by which the amount of loss was reached. The 
condition in the policy referring to the cash value of each item of 
property and the amount of loss thereon must be construed as re- 
quiring only a full and accurate statement of the property destroyed, 
with the value of the same, as the assured, without fraud and free 
from fault, is, under all the circumstances, able to furnish. The 
statement furnished by Benson contained all the information neces- 
sary to enable the company to understand the particular property 
destroyed, the quantity thereof, and the value of the same, as 
‘claimed by the party insured. The loss was all on one class of 
property, and there were no “ items” to describe other than the dif- 
ferent bales of cotton, which were set forth by number and weight. 
We think this was all that was intended by the contract, or that 
should be required of the party insured. It gave sufficient data 
on which to base an adjustment, and was all that was essential 
to a fair settlement of the questions relating to the property de- 
stroyed and its value. 

The next objection to the admission of said proofs was that the 
certificate attached thereto was not made by the magistrate or no- 
tary public not interested in the- claim, and not related to the 
assured, living nearest the place of fire. The defendant in error 
insists that this certificate, given by Watson, was an unnecessary or 
superfluous paper, filed by Benson, with his proofs of loss, for the 
reason that, by the terms of the policy, such certificate was to be 
given only “if required” by the insurance company, and that no 
such requirement hud been made by it. Considering all the circum- 
stances attending the presentation of the proofs of loss, can this 
claim be sustained? The party insured had sixty days after loss in 
which to file his statements, and the company the like time in which 
to demand the certificate. It may be conceded that it was not 
necessary for Benson to attach the certificate to the proofs in the 
first place, but he did do so, and thereby obviated the necessity of 
the requirements by the company. The fire was on June 12, 1892, 
and the proofs were sent in on the 29th of June, 1892. The com- 
pany in its reply, dated July 23, 1592, alludes to the Watson cer- 
tificate, and, in effect, gives the party insured notice that it is de- 
fective, requiring additional particulars that will show compliance 
with the conditions of the policy. Surely, we must hold this to be 
a requirement on the part of the company that the terms of the 
policy relating thereto must be respected by the insured. Benson 
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then still had ample time in which to do so, but he did not; and 
afterwards, on August 5, 1892, in replying to said communication 
from the company, he did send additional information as to the 
property destroyed and its value, but he absolutely ignored this de- 
mand relative to the Watson certificate. 

The parties have made their own contract, have agreed on their 
own terms, and assented to certain conditions. The court cannot 
change them, and must not permit them to be violated or diregarded. 
They may be hard to comply with. The conditions may seem harsh 
or useless, but the contract has been duly made by parties capable 
in law to enter into it, and they have provided the terms and re- 
strictions usual in such agreements, such as have been found from 
long business experience to be essential to the safe and proper 
disposition of such matters. The courts have uniformly enforced 
them. If they have not been waived, or one party been prevented 
from complying by the act of the other, they must be respected and 
enforced. From the earliest cases on fire-insurance policies to the 
present, these conditions have been sustained. The following cases 
show their necessity, and the reasons given for requiring their en- 
forcement: Oldman vs. Bewicke, 2 H. Bl., 577, note; Routledge vs. 
Burrell, 1 H. Bl., 254; Worsley vs. Wood, 6 Term R, 710; Mason vs. 
Harvey, 8 Exch., 819; Langel vs. Insurance Co., 17 U. C. Q. B., 524; 
Leadbetter vs. Insurance Co., 13 Me., 265; Inman vs. Insurance Co., 
12 Wend., 452: Roumage vs. Insurance Co., 13 N. J. Law, 110; 
Insurance Co vs. Pherson, 5 Ind., 417; Johnson vs. Insurance Co., 112 
Mass., 49; Daniels vs. Insurance Co., 50 Conn., 551. The Supreme 
Court of the United States has held to the same effect: Insurance 
Co. vs. Lawrence, 2 Pet., 25,10 Pet., 507. In the case just mentioned, 
it was decided that where a policy required the production of a cer- 
tificate from a magistrate or notary of the town or county in which 
the fire occurred, relative to the facts connected with the same, the 
insured could not recover in the absence of such certificate, and that 
a certificate which had been furnished that did not comply with the 
requirements of the conditions of the policy would not be accepted. 

In the policy now under consideration the conditions are the usual 
terms in such cases, and they are reasonable, and not hard to com- 
ply with, provided the party insured has honestly sustained a loss 
under the same. It is certainly lawful to so provide. It has been 
assented to by the parties, and has not been waived. The insurance 
company has the right to insist upon compliance with the terms 
of the contract, and, if the insured is permitted to violate or avoid 
them, it results in a new contract being made for the parties by the 
court. The party in whose name the insurance was carried 
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endeavored to procure the certificate from another before he applied 
to Watson for it. This he admitted in histestimony. Presumably, 
this other party was qualified, by the terms of the policy, to give 
the certificate; but he refused, for some reason not fully explained, 
to do so. It was shown by Benson himself that Watson was related 
to him, by affinity, if not consanguinity, and therefore. disqualified, 
under the policy, to make the certificate. The testimony of Ben- 
son shows the falsity of at least a part of the certificate that he had 
caused to be fiied. The policy requires the certificate to be given 
by the magistrate or notary “living nearest the place of fire,” and 
it is not shown that was done, either by the certificate itself or by 
other testimony. We think that the failure of the insured to furnish 
a certificate, when he was, as we have shown, requested to do so, 
of the character required by the policy, was fatal to his right to re- 
cover thereon, and that the objection of the defendant below to the 
introduction of the “ proofs of loss,” as offered by the plaintiff below, 
should have been sustained. The plaintiff bad not proved the case 
—had not shown the facts—upon which the defendant had promised 
to make indemnity. We do not find it necessary to further consider 
the errors assigned. The judgment of the court below will be re- 
versed, and the case remanded, the verdict of the jury set aside, 
and a new trial ordered. 


Oe 


COURT OF CIVIL APPEALS OF TEXAS. 


MUTUAL LIFE INS. CO., or New York, 


v8. 


BLODGETT.* 


Where the policy recites that it was issued on the application of the insured, 
whose grandson was the beneficiary, and a note was accepted from the 
latter, without fraud, in payment of premium, the company is estopped 
from denying the truth of the recital. 

The payment of premium by a beneticiary without insurable interest does not 
render the policy void where the beneficiary is named by the insured, on 
whose application the policy is grarted. Such beneficiary becomes a 
trustee for the parties legally entitled to the benefit. 

A question in the application regarding serious illness was answered ‘‘No” by 
applicant, on advice of the medical examiner, after he had been informed 
of an attack of grippe. The application was a warranty. 

Held, That the company was estopped to set up a breach of warranty. 

A statutory provision imposing an additional liability on companies failing 
to pay losses when due is not unconstitutional. 

Where misstatement of age is alleged as a defense, evidence of declarations of 
insured to her family, before the insurance, as to her age, are admissible. 


* Decision rendered, June 20, 1894. 
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Fiser & Miter, for Appellant. 
Lusk & Tuurmonp and Taytor & Gattoway, for Appellee. 


Fintey, J. 

This is a suit upon a life-insurance policy, showing upon its face 
to have been taken out by Mrs. Lucinda J. Downey, upon her life, 
in favor of her grandson, J. A. Blodgett, the plaintiff in the court 
below. The defendant answered by exceptions, general and special, 
general denial, and special answer, setting up a want of insurable 
interest in plaintiff, and breach of warranties on the part of 
the insured. The trial resulted in a verdict and judgment for 
plaintiff for amount of policy, attorney’s fees, and 12 per cent dam- 
ages. From this judgment the insurance company appealed, and 
assigned errors. There are about twenty-five assignments of error, 
many of them bearing upon the same legal proposition, and it is not 
deemed necessary to consider the assignments as they are presented, 
but all the legal questions raised and considered of importance will 
be passed upon by this court. 

It is urged by appellant that the policy is void, for the reason that 
the beneficiary named in the policy had no insurable interest in the 
life of the insured, and the policy was speculative and wagering on 
the part of plaintiff. The policy recited that it was issued upon the 
application of Mrs. Lucinda J. Downey. J. A. Blodgett was named 
as the beneficiary, and his relation as grandson to the assured was 
therein disclosed. It is not shown that any fraud or deception was 
practiced upon the insurance company by which it was deceived as 
to the real party to the contract of insurance. It was proven that 
the beneficiary was to pay the premiums. This was known to the 
company. Indeed, his note was taken for the first premium, and 
the policy was issued by the company with full knowledge of the 
facts as to the relation of the parties, and of their respective inter- 
ests and undertakings under the contract. Under this state of fact, 
the company should not be permitted to deny that the policy speaks 
the truth as to the party who made the application and with whom 
the contract of insurance was made. Mrs. Downey had an insur- 
able interest in her own life, and had the right, as between herself 
and the company, when a policy was issued on her application, to 
name the person to whom the policy should be paid, regardless of 
insurable interest in her life being possessed by such person. The 
fact that the premium was paid by the beneficiary does not give to 
the contract the character of a wagering contract; nor does the fact 
that the beneficiary has no insurable interest in the life of the as- 
sured render the policy void as against public policy. The courts 
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will treat the person named as beneficiary, having no insurable in- 
terest, as a trustee appointed to collect the policy for the benefit of 
those legally entitled, thereby enforcing the contract by which the 
company has solemnly bound itself, and at the same time conserv- 
ing public policy, by preventing the stranger from gambling in the 
life of his fellow. or profiting by his death: Insurance Co. vs. Wil- 
liams, 79 Tex., 633; Insurance Co. vs. Hazlewood, 75 Tex., 351; In- 
vestment Co. vs. Baum, 29 Ind., 236; Langdon vs. Insurance Co., 14 
Fed., 272; Curtiss vs. Insurance Co. (Cal.); Mayher vs. Insurance 
Co. (decided by this court at present term). Under this view, the 
question whether the beneficiary had an insurable interest in the 
life of his grandmother becomes abstract, and its consideration un- 
necessary. So far as the insurance company’s liability is concerned, 
it cannot avoid the payment of the policy upon this ground. 

The following portion of the court’s charge is assigned as error, 
to wit: “In reply to question No. 16 in the medical examiuer’s re- 
port, viz.: ‘Have vou ever had any other serious illness, constitu- 
tional disease, or injury?’ Mrs. Lucinda J. Downey answered ‘No;’ 
and I therefore instruct you that if you find said answer was un- 
true, and that.she had prior thereto had a serious illness or consti- 
tutional disease, then, unless you find that defendant is estopped by 
the conduct of its medical examiner from denying the truth of said 
answer under following instructions, you will return a verdict for 
defendant. If you should find that about the month of February, 
next prior to her making the application, Mrs. Lucinda J. Downey 
had an attack of ‘La Grippe,’ and that the same was a serious ill- 
ness, as claimed by defendant; and if you should further find that 
Mrs. Downey, when said question No. 16 was propounded to her by 
the defendant’s medical examiner, Dr. A. B. Cox, was in doubt about 
how to answer the same, and stated thereby the facts, or called his 
attention to facts already known to him, in regard to said attack of 
la grippe; and if you further find that said medical examiner, from 
her statement and his knowledge of the facts and circumstances in 
regard to said attack of la grippe, advised her that said attack was 
not a serious illness, as contemplated by said question, or that the 
proper answer to said question was ‘No,’ and that she answered 
‘No’ upon such advice, honestly believing that to be the correct 
answer,—then I instruct you that the defendant is estopped from 
denying the truth of her answer; and if such you find to bethe case, 
you cannot find for defendant, on the ground that said answer to 
said question No. 16 was untrue, even though you should believe 
that, as a matter of fact, it was untrue.” Upon this assignment, ap- 
pellant predicates this proposition: “The insured expressly made 
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her answer to the sixteenth question of the medical examiner’s re- 
port a warranty, and she conditioned the contract on the absolute 
truth of this answer. If this answer was untrue in any respect, the 
contract was void; and this was so, even if she made the answer in 
good faith and upon the advice of defendant’s agent, when the agent 
had no power to bind the defendant in the premises.” The applica- 
cation for the policy contained the following clause:— 

I also agree that all the foregoing statements and answers, as well as those 
that I make or shall make to the company’s medical examiner, in continua- 


tion of this application, are by me warranted to be true, and are offered to 
the company as a consideration of the contract. 


On the back of the policy is printed the following clause :— 

No agent has power on behalf of the company to make or modify this or 
any contract of insurance, to extend the time for paying a premium, to bind 
the company by making any promise or by receiving any representation as in-: 
formation not contained in the application for this policy. 

At the bottom of the medical examiner’s report is the following :— 

I certify that my answers to foregoing questions are correctly recorded by 
the medical examiner. 

In May on Insurance (volume 1, p. 600, § 296), it is said: “ What 
one may call ‘serious, another might not; and, when there is no 
test furnished by the insurers by which the applicant can know what 
serious illness means, his failure to mention one which he does not 
regard as serious works no forfeiture of the policy, though, in fact, 
the illness not mentioned was a serious one. A serious illness must 
be one which permanently impairs the constitution, and renders the 
risk more hazardous. So, if the inquiry be as to the prior existence 
of disease having a tendency to shorten life, or rendering an assur- 
ance upon it more than usually hazardous, an honest belief in the 
truth of his answer is all that is required of the applicant. He may 
have had repeated attacks of disease; but, if he does not know or 
have reason to believe that they come within the range of the in- 
quiry, his failure to answer is immaterial, even though, in point of 
fact, they had a tendency to shorten life and increase the hazard of 
the risk.” See also Moulor vs. Insurance Co., 111 U. S., 339, 340; 
Endowment Rank, K. of P., vs. Rosenfeld (Tenn.); Bliss, Ins., § 106. 
It is believed that when the questions propounded are of a technical 
character, or of a nature which elicits the opinion of the applicant 
upon a matter which comes peculiarly within the knowledge of 
physicians, and the answer is dictated by the physician to whom the 
company bas committed the trust of making the medical examina- 
tion, after the facts are fairly and in good faith brought to his know- 
ledge, that the company should be bound by his act, and estopped 
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from asserting the falsity of the answer: Insurance Co. vs. Chamber- 
lain, 132 U. S., 304; Hazlewood Case, 75 Tex., 338; May, Ins., § 296. 

The recovery of attorney’s fees and 12 per cent damages is as- 
signed as error; and it is urged that article 2953, Rev. St., is viola- 
tive of our state constitution and the Constitution of the United 
States, and therefore void. This contention has been settled against 
appellant by our supreme court in case of Insurance Co. vs. Chown- 
ing, upon certified question from this court (present term). Discuss- 
ing the validity of that statute from every conceivable standpoint, 
the supreme court says: “For appellant it is claimed that article 
2953, Rev. St., denies to the class of corporations embraced in its 
provisions the equal protection of the law, contrary to the prohi- 
bition contained in section 1 of the fourteenth amendment to the 
Constitution of the United States, and is therefore void. The reason 
assigned in support of this contention is that all corporations en- 
gaged in the business of insurance are not embraced in the terms of 
the law, but it is not claimed that all corporations embraced in the 
classes named are not affécted alike by its provisions. In 1891 the 
legislature of this state enacted a law defining who are and who are 
not fellow servants, which related only to employes of railroad com- 
panies. In Campbell vs. Cook (decided by this court at its present 
term), that law was under consideration, with the same objection 
made to it, and based upon the same reasons, as are here urged 
against the article of the statutes now in question, and this court 
held that the act was not liable to the objection, quoting from Rail- 
way Co. vs. Mackey (127 U. S., 209), as follows: ‘When legislation 
applies to particular bodies or associations, imposing upon them ad- 
ditional liabilities, it is not open to the objection that it denies to 
them equal protection of the laws if all persons brought under its 
influence are treated alike under the same conditions: Milling Co. 
vs. Pennsylvania, 125 U. S., 189; Express Co. vs. Seibert, 142 U. S., 
353; Railroad Co. vs. Gibbes, 142 U. S., 391; People vs. Squire, 145 
U. S., 175. This rule is equally applicable to the defendant in this 
case,and to the law under consideration. All persons of its class are 
treated alike under like conditions. The article of the statutes is 
not liable to the objection that it denies to appellaut the equal pro- 
tection of the law. Appellant’s counsel assert that the article in 
question is in conflict with article 1, § 3, of the constitution of the 
state of Texas, which is in these words:— 

All free men, when they form a social compact, are entitled to equal rights, 


and no man, or set of men, is entitled to exclusive separate public emolu- 
ments or privileges, but in consideration of public services. 
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It is not shown just how the law violates this section, and, indeed, 
it would be difficult to imagine how a corporation which has no nat- 
ural rights could be said to be entitled to such rights and privileges 
as grow out of the formation of a social compact. It is the creature 
of law, and entitled to just such rights as the law grants toit. When 
granted, such rights are protected from invasion the same as the 
rights of any natural person. Section 13 reads as follows:— 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
or unusual punishment inflicted. All courts shall be open, and every person 
for an injury done him in his lands, goods, person, or reputation shall have 
remedy by due course of law. 

The contention is that the exacting of an attorney’s fees in case 
judgment shall be recovered against the insurance company pre- 
vents the free resort to the courts. We are referred to Dillingham 
vs. Putnam (Tex. Sup.) as authority for this position; but that case 
was decided upon a different principle. That statute required re- 
ceivers, in all cases upon appeal, to give bond for double the amount 
of the debt or the judgment recovered. It was held that, as the re- 
ceiver was but a fiduciary, this provision would in many cases pre- 
vent appeals altogether, and for that reason was void. In this case 
the party is not required to pay the fee or the damage as a condition 
precedent to making a defense, but only in case the defense is not 
maintained. The 12 per cent is given as damages for a failure to 
comply with the contract by payment, and the attorney’s fees are 
allowed as compensation for the costs of collecting the debt. Section 
19 is as follows:— 

No citizen of this state shall be deprived of life, liberty, property, privi- 
ledges, or immunities, or in any manner disfranchised, except by the due 
course of the law of the land. ; 

Mr. Cooley, in his work on Constitutional Limitations, adopts as 
the best the detinition that is given by Mr. Webster in the Dart- 
mouth College Case of the term ‘due course of the law of 
the land, which is: ‘By the law of the land is most 
clearly intended the general law,—a law which hears before it con- 
demns, which proceeds upon inquiry, and renders judgment only 
after trial.’ A law which is enacted by the legislature in the exer- 
cise of its constitutional powers, and which affords a hearing before 
it condemns, and renders judgment after trial, is not in violation of 
this provision of the constitution. The law in question gives to the 
persons coming within its provisions all of these safeguards, and is 
valid in that respect. Finally, it is said that this act is in violation 
of article 3, § 56, subd. 16, as being a special law regulating practice 
in the courts. In the first place, it does not regulate the practice 

Vou. XXTII.—52. 
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except in so far as the awarding of costs may be considered. It is 
not a special law, because it applies to all cases that come under the 
provisions of the statute, and to all persons embraced in its terms: 
Dillingham vs. Putnam, supra. Appellant claims that the 12 per 
cent which the statute gives was damages for a failure to pay when 
due, and the attorney's fees are penalties for the breach of the con- 
tract, and that the legislature has no authority to inflict penalties 
for the breach of private contracts. The attorney’s fees are not 
given for the breach of the contract. They cannot be recovered 
except upon a failure to maintain the defense. No right to an at- 
torney’s fees attaches upon the failure to pay. It is cost given to 
reimburse the plaintiff for expenses incurred in enforcing the con- 
tract. If it be conceded that the 12 per cent is a penalty for a fail- 
ure to pay when due, then the question arises, by what provision of 
our constitution is such legislation forbidden, and who will deter- 
mine as to when the public is so interested in the enforcement of 
contracts as to justify the legislature in enforcing their performances 
by penalties? There is no clause of our state constitution which 
expressly or by implication prohibits the act. But it is said that the 
‘genius, the nature, and the spirit of our state government amounts 
to a prohibition of such acts, and the general principles of law and 
reason forbid them: Durkee vs. Janesville, 28 Wis., 464; Wilder 
vs. Railway Co., 70 Mich., 385; State vs. Goodwin, 32 W. Va., 179. 
We are also referred to Railway vs. Wilson (Tex. App.), as sustain- 
ing this proposition. That case rests upon a construction of article 
10, § 2, of our constitution, the correctness of which we are not called 
upon to determine, which was held to prohibit that character of leg- 
islation as to contracts between a railroad company and its employes. 
We do not understand the learned judge who delivered the opinion 
ot the court in that case to assert the doctrine contended for. It is 
sufficient to say that the case is not in point as authority upon this 
question. The powers of our state government are divided into 
three distinct departments, each of which is confided to a separate 
body of magistracy,—the legislative functions to one, the executive 
to another, and the judicial to a third. Each of these departments 
is expressly prohibited from exercising a power conferred upon 
either of the others: State Const., art. 2. Mr. Cooley, in his work 
on Constitutional Limitations (pages 154, 155), after treating of va- 
rious limitations on the legislative power, says: ‘ Besides the limita- 
tions on legislative authority to which we have referred, others ex- 
ist, which do not call for special remark. Some of these are pre- 
scribed by the constitution, but others spring from the very nature 
of free government. The latter must depend for their enforcement 
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upon legislative wisdom, discretion, and conscience. The legislature 
is to make laws for the public good, and not for the benefit of in- 
dividuals. * * * But what is for the public good, and what are 
public purposes, and what does properly constitute a public burden 
are questions which tbe legislature must decide upon its own judg- 
ment, and in respect to which it is vested with large discretion, 
which cannot be controlled by courts except where its action is 
clearly evasive, and when, under the pretense of lawful authority, it 
has assumed to exercise one that is unlawful. Where the power 
which is exercised is legislative in its character, the courts can en- 
force only those limitations which the constitution imposed, not 
those implied restrictions which, resting in theory only, the people 
have been satisfied to leave to the judgment, patriotism, and sense 
of justice of their representatives:’ State vs. McCann, 21 Ohio St., 
198; Queen Ins. Co. vs. State (Tex. Sup.) The justice or injustice, 
good or bad policy, of the law, was for the legislature. The article 
is not in conflict with the Constitution of the United States or of the 
state of Texas, and is valid.” 

Appellant also presents the following assignments of error: “The 
court erred in excluding the testimony of N. Simerell, set out in de- 
fendant’s bill of exceptions No. 1, because said evidence was legally 
admissible, and was not subject to the objections urged against it 
by the plaintiff” (19) The court erred in excluding the testimony 
of Mark Simerell and Mary A. Downey, set out in defendant’s bill of 
exceptions No. 6, because said evidence was legally admissible, and 
not subject to the objections urged against it by plaintiff.” These 
assignments are based upon the rulings of the court in refusing to 
admit the testimony as appears from the following bills of excep- 
tions: ‘ Be it remembered that, upon the trial of this cause, defend- 
ant offered in evidence the deposition of Nancy Simerell, a daughter 
of Lucinda J. Downey, and that the answer to the twelfth interrog- 
atory reads as follows: ‘My father was born on May 4, 1812.’ To 
the seventh, as follows: ‘He, my father, always told me that he was 
born on the 4th day of May, 1812. I think, too, I have seen it so 
stated in the family Bible, though I am not positive of that.’ To 
the eighteenth, as follows: ‘My mother was eighteen years old when 
she married my father.’ To the nineteenth, as follows: ‘That 
[answer to eighteenth] is what she and my father always told me.’ 
To the twentieth, as follows: ‘My mother told me she was twenty 
years old when her first child, Frankie Ann, was born. She was 
married two years before its birth.’ To the twenty-sixth, as follows: 
‘She, my mother, was born in 1814 or 1815, one. I am not sure.’ 
To the twenty-eighth, as follows: ‘She, my mother, was about 73, I 
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think [when she died].’ To the thirty-first, as follows: ‘She, my 
mother, has often told me that she did not know the exact time of 
her birth, but she knew she was eighteen when she married. She 
has told me that often. She has also often told me that she was 
twenty years old when my oldest sister was born. When any one 
would ask her her age, she would tell them she was twenty years 
older that her oldest child, Frankie Ann, and tell them to count from 
her birthday.’ To the thirty-second, as follows: ‘She would always 
refuse to give her exact age, but would always give the difference 
between her age and my oldest sister’s, and then tell one to calcu- 
late from that. I have often heard her give such replies to persons 
inquiring up to February last [1890]. Then I once heard her, when 
sick, tell Dr. Nelson that she was seventy-five years old. I never 
heard her make any statement about her age after that. To the 
thirty-sixth, as follows: ‘She was sick in February, 1890. The doc- 
tor came to see her. She asked me what doctor. I told her Doctor 
Nelson. The first question he asked her was, ‘Grandma, how old 
are you?” JI then hear her reply, “seventy-five years old.” To 
the 19th [in second deposition], as follows: ‘I was always taught 
there was between two and three years difference in my mother's 
and father’s ages.’ All the above testimony of the said witness was 
objected to by plaintiff as hearsay, and excluded by the court, to 
which action the defendant excepted, and now here tenders this bill 
of exceptions, and asks that it be made a part of the record. Fiset 
& Miller, attorneys for defendant. Examined and allowed. E. D. 
McClelland, Judge. Indorsed: ‘Should show that deposition dis- 
closed that all the excluded testimony was hearsay.’ Mrs. Elizabeth 
Holcombe testified she was a daughter of Mrs. Lucinda J. Downey, 
and she had been married over eight years, and that the family Bible 
and all other data of the kind was burned up when their home was 
burned, before she was married. Mrs. Louvicey Anderson, in Ten- 
nessee, the insured’s sister-in-law, testified that Lucinda J. Downey 
did not keep a family record of the birth of their children. Perry 
Anderson, in North Carolina, testified he did not know the age of his 
sister Lucinda J. Downey.” Sixth bill of exceptions: “Be it re- 
membered that, on the trial of this cause, defendant offered in evi- 
dence the deposition of Mark Simerell, the son-in-law of Lucinda J. 
Downey, and the answer to the eighth interrogatory, which reads; 
‘Anderson Downey often told me and others present that he was 
born in 1812. I have seen his tombstone rock, and it says that year.’ 
And the answer to the tenth interrogatory, as follows: ‘I think they 
claimed [Mr. and Mrs. Downey] that there was about three years 
difference between them, and that Mr. Downey was the older.’ De- 
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fendant also offered in evidence the deposition of Mary Alice 
Downey, daughter-in-law of Mrs. L. J. Downey, and the answer of 
said witness to the seventh interrogatory was: ‘Anderson Downey 
was born in 1812. I heard him say so.’ To the eleventh, as follows: 
‘The date of Anderson Downey’s birth was on his tombstone. The 
date was 1812. I saw the tombstone last about five weeks ago.’ To 
thirteenth, as follows: ‘ Anderson Downey was two years the oldest 
[than Lucinda Downey]. I have heard Anderson and Lucinda 
both say he was two years the oldest.’ To the fourteenth, as follows: 
‘Lucinda Downey always told me she was eighteen years old when 
she married.’ To the twenty-third question, as follows: ‘ What was 
the general understanding among Mrs. Downey’s children as to her 
age? State fully how you know this.’ And answer, as follows: 
‘ All of them counted her age as seventy-five at her next birthday. I 
have heard them talking of it.’ To the twenty-sixth, as follows: 
‘Mrs. Downey was twenty years old when her first child was born. 
She always told me that was her age.’ Plaintiff objected to all of 
the above testimony as hearsay, and the court excluded same, where- 
upon defendant excepted, and now here tenders this bill of excep- 
tions, and asks that it be considered as a part of the record of this 
case. Fiset & Miller, attorneys for defendant. Examined and al- 
lowed. E. D. McClellan, Judge. Indorsed: ‘Deposition disclosed 
that all witness knew was hearsay.’” This evidence was offered in 
support of appellant’s pleaded defense that the insured answered 
falsely as to the date of her birth and as to her age at the time of 
making the application. As appears from the record, the declara- 
tions offered to be proven were made before the application for the 
policy, and, if true, would show that the insured was older by sev- 
eral years than she stated she was in the application. As appears 
from the bills of exceptions, the parties making the declarations 
were dead. The parents of the insured kept no family record, and 
there appears to have been no positive evidence within the reach of 
appellant which could be offered in proof of the facts sought to be 
established. This evidence, it appears, was rejected by the trial court, 
upon the ground that the evidence was hearsay; and the action of 
the court is supported upon the proposition that pedigree was not in 
issue in the case, and that such evidence can legally be admitted only 
where heirship or succession is in issue. The early English author- 
ities appear to support this proposition, so far as we can determine 
from citations in the text books and digests. We have not access to 
the English authorities. While this is true, the weight of American 
authority is not in accord with this view of the subject. ‘The term 
‘pedigree,’ however, embraces not only descent and relationship, but 
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also the fact of birth, marriage, death, and the times when these 
events happened. These facts, therefore, may be proved in the 
manner above mentioned in all cases where they occur incidentally 
and in relation to pedigree:” 1 Greenl. Ev., § 104. In Abbott’s 
Trial Evidence (page 91, § 34), in treating of this character of evi- 
dence, the author says: “For the present purposes, I use the term 
‘facts of family history,’ instead of ‘ pedigree,’ as conveniently char- 
acteristic of the American rule, which admits certain hearsay evi- 
dence of such facts for any legitimate purpose within the scope of 
this chapter, whether directly involved in the issue or not, and does 
not restrict its use, as it seems the English rule does, to cases where 
it is offered for a genealogical purpose; that is, to make out one link 
in a chain of pedigree.” This author, as have many adjudicated 
cases in the American courts, announces that this character of evi- 
dence is admissible in any case where the fact sought to be proved 
by it is in issue; that it is not confined to genealogical issues. Our 
Texas courts have not disapproved this view, but rather seem to be 
in line with it: In Primm vs. Stewart (7 Tex., 181), it is said: “ Nor 
is the admissibility of such evidence confined, as has been insisted, 
to cases where the question is one of pedigree. It seems to have 
been allowed, irrespective of that question, and in cases where the 
inquiry was entirely abstracted from any question of pedigree.” 
Generally, as to this character of evidence, see, also, Yates vs. 
Houston, 3 Tex., 433; Campbell vs. Wilson, 23 Tex., 252; Webb vs. 
Richardson, 42 Vt., 465; Boone vs. Miller, 73 Tex., 564; Howard vs. 
Russell, 75 Tex., 176. 

It is also objected to some of this evidence that it is relative in its 
character, and not direct and positive as to the main fact sought to 
be established; namely, the age of the insured. In Abbott’s Trial 
Evidence, under the head of ‘‘ What Facts are Within the Rule ” 
(section 35), it is said: “The facts of family history which may be 
proved by hearsay from proper sources are the following: Birth, 
living or survival, marriage, issue or want of issue, death; the times, 
either definite or relative, of these facts; relative age, seniority,” etc, 
The declarations against which this objection is urged had a tendency 
to prove some fact of family history coming within the meaning of the 
term “ pedigree,” which bore a legitimate relation in the evidence to 
the main fact sought to be established,—the age of the insured,— 
and should not have been rejected upon this theory. This character 
of evidence is necessarily in most instances of doubtful reliability, 
but this goes to the weight or value of the testimony, and not to its 
admissibility. It does not become inadmissible because it is hearsay 
upon hearsay, provided all the declarations are within the family. 
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As to the value or weight to be given such evidence, the language 
of Lord Langdale, M. R., is appropriate. He says: “ In cases where 
the whole evidence is traditionary, when it consists entirely of family 
reputation, or of statements of declarations made by persons who died 
long ago, it must be taken with such allowances and also with such 
suspicions as ought reasonably to be attached to it. When family 
reputation or declarations of kindred made in a family are the subject 
of evidence, and the reputation is of long standing or of old date, the 
memory as to the source of the reputation or as to the persons who 
made the declarations can rarely be characterized by perfect accur- 
acy. What is true may become blended with, and scarcely distin- 
guishable from, something that is erroneous. The detection of error 
in any part of the statement necessarily throws doubt upon the whole 
statement, and yet all that is material to the cause may be perfectly 
true; and, if the whole be rejected as false because error in some part 
is proved, the greatest injustice may be done,” etc. See note under 
section 104, 1 Greenl. Ev. It would he interesting to review the 
two lines of authority upon this subject, but our facilities in the way 
of books are quite limited; and the number of cases in this court 
pressing for consideration does not admit of the expenditure of more 
time in the preparation of opinions that is absolutely necessary to 
express the decision of this court upon the points raised. The 
counsel in this case upon both sides have prepared able and thor- 
ough briefs and arguments, and it would afford us much pleasure, 
and we would feel it our duty, to discuss the subject more at length 
but for the considerations named. In support of the admissibility 
of the evidence, appellant’s counsel cites numerous cases, to only a 
few of which we have access. We give appellant’s citation of 
authorities upon the proposition: North Brookfield vs. Warren, 16 
Gray, 171; Watson vs. Brewster, 1 Pa. St., 381; Greenleaf vs. Rail- 
road Co., 30 Iowa, 301; David vs. Sittig, 1 Mart. (N.S.), 147; Wilson 
vs. Brownlee, 24 Ark., 586; Collins vs. Grantham, 12 Ind., 440; Cle- 
ments vs. Hunt, 1 Jones (N. C.), 400; Cherry vs. State, 68 Ala., 29; 
Hunt vs. Order of Chosen Friends, 64 Mich., 671; Insurance Co. vs. 
Rosenagle, 77 Pa. St., 507; Abb. Tr. Ev., p. 90 et seq.; 1 Greenl Ev. 
§§ 103, 104; 1 Whart. Ev., § 201 et seq.; Curtis vs. Patton, 6 Serg. 
& R., 135; Railway Co. vs. Coggin, 73 Ga., 689; Morrill vs. Foster, 
33 N. H., 379; State vs. Cain, 9 W. Va., 559; Hill vs. Eldridge, 126 
Mass., 234; Cheever vs. Congdon, 34 Mich., 296. See, also. Van 
Sickle vs. Gibson, 40 Mich., 170; Arms vs. Middleton, 23 Barb., 571; 
Chapman vs. Chapman, 2 Conn., 347. 

We are of the opinion that the court erred in refusing to admit 
the evidence set out in the bills of exceptions hereinabove set out. 
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We have found no other error of material importance. For the 
error above name, the judgment will be reversed, and the cause re- 
manded. Reversed and remanded. 


SUPREME COURT OF ILLINOIS. 


UNITED STATES MUT. ACC. ASS’N, or City oF New York 
v8. 


MUELLER.* 


Under Rev. St., c. 110, § 88, which directs the appellate court to recite in its 
judgment the facts found by it when its final determination of the cause 
is the result of finding the facts differently from the trial court, the judg- 
ment of the appellate court need not recite any findings when its findings 
of fact are the same as those of the trial court. 


Where the by-laws of a mutual benefit association provide for forfeiture of 
membership if the member fails to pay any assessment ‘‘ within thirty 
days from the date of the notice thereof.” a notice which is mailed so as 
to reach the insured November 30th, and which demands payment on or 
before December 28th, is not sufficient to sustain a forfeiture, since the 
“ date” of the notice is the time when it is or could be received. 


Where a mutual benefit society urges its members to deposit money with it 
in advance of the assessments, and agrees to apply such deposits to the 
payment of future assessments, a notice demanding three dollars from a 
member, that being the full amount of the assessment, when the member 
has one dollar deposited with the society, is invalid as demanding more 
than is due. 


Knicut & Brown, fur Appellant. 
Rusens & Mort, for Appellee. 
WILE, J. 

This is an action of assumpsit begun in the Circuit Court of Cook 
County on a $4,000 policy of insurance against accident issued by 
appellant to Charles Scheel, for the benefit of his wife, Agnes. Dur- 
ing the continuance of the policy, Charles Scheel was accidentally 
killed, and this suit was begun by his widow, Agnes, pending which 
she died, and appellee, as her administrator, was made plaintiff. 
Two trials were had, the first resulting in a verdict for the plaintiff, 
which, on motion of the defendant, was set aside. On the second, 
a jury being waived, judgment was rendered for the defendant, and 
the plaintiff appealed to the appellate court, where the judgment 
below was reversed, and final judgment rendered for the plaintiff 
for the full amount of the policy with 6 per cent interest ($5,288), 
the judgment reciting the following finding of facts: “That the 


Decision rendered, Jun 19, 1894. From Northeastern Reporter. 
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deceased, Charles Scheel, made two deposits with the United States 
Mutual Accident Association, the appellee, for the payment of 
assessments,—one deposit of $10 in April, 1887, and another deposit 
of $5 on October 11, 1887,—being, in all, $15, and not $20, as claimed 
by the appellant. The remaining facts in the case have been stipu- 
lated between the parties, and upon the stipulated facts, which we 
find to be true, we find that appellant, as a matter of law, is entitled 
to a judgment for the full amount of the policy.” 

The first ground for reversal is that the judgment does not con- 
tain a sufficient recital of the facts found by the appellate court, 
under section 87 of the practice act (2 Starr & C. Ann. St., § 1842). 
That section requires the appellate court to recite, in its final order, 
judgment, or decree, the facts found by it when its final determina- 
tion of the cause is the ‘“‘result, wholly or in part, of the finding of 
the facts concerning the matter in controversy different from the 
finding of the court from which such cause was brought by appeal 
or writ of error.” There is in this case but a single disagreement 
between the parties as to the facts of the case, and that is whether 
the assured, Charles Scheel, had, at the time of his death, forfeited 
his policy by a failure to pay assessments made against him by the 
defendant company. Every other fact material to the plaintiff's 
right of recovery was admitted upon the trial by the defendant in a 
written stipulation sigued by the parties. All the facts bearing 
upon the one controverted question are also agreed to in the stipu- 
tion, except as to whether a receipt for five dollars, dated, “ New York, 
October 13, 1887,” signed by the secretary and cashier of the de- 
fendant, was “for a separate and independent payment of five dollars 
to the defendant” (as contended by the plaintiff), ar merely a dupli- 
cate receipt for a payment to the agent of the company at Chicago 
on October 11th (as claimed by the defendant). It is conceded by 
all parties that if two payments of five dollars each were in fact made 
as shown by these receipts, unexplained, he paid in all the sum of 
$20, and there was no default whatever. The circuit court, in ren- 
dering judgment for the defendant, as shown by its rulings on 
propositions submitted, found, as did the appellate court, that the 
two receipts represented one and the sume payment, only $15 being 
paid in all, and therefore the final judgment of the appellate court 
was not the result of finding the facts on that question different 
from the citcuit court; and, even if the recital of facts on that ques- 
tion had been insufficient, it could have been treated as mere sur- 
plusage. No recital of facts was necessary; but, as the only “ matter 
in controversy” was whether $20 or only $15 had been deposited 
by the assured for the payment of assessments, we are unable to 
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see why the recital of facts found by the appellate court is not a 
compliance with the statute. 

Treating that finding as conclusive against the plaintiff, and taking 
into consideration the stipulation of parties, the following facts 
bearing on the controverted question are established: The policy 
was issued March 16, 1887, and provided that 


Notice mailed, postage prepaid, to the last address given, shall be considered 
a legal notification of an assessment, and, if the same be not paid before its 
expiration, this certificate and all insurance thereunder will then cease to be 
in force. 

The by-laws of the association provide, among other things :— 


Funds for the payment of indemnity and conducting the business of the 
association shall be derived from assessments of two dollars upon each mem- 
ber of the division on which such assessment shall be made for either or both 
of said purposes. Whenever the proceeds of an assessment, or proportion 
thereof, ordered for payment of indemnity for death losses or disabling in- 
juries, are morethan are required for paying sufficiently the immediate claims 
for which the assessment is made, the balance thereof shall go into the treas- 
ury of the association, to be used only for payment of future claims for death 
or disabling injuries, and creating a reserve fund for like purposes. The ex- 
pense of conducting the business of the association shall be limited to the 
admission fees and assessments, or proportion thereof ordered expressly 
therefor. Upon receiving notice of dues or assessments, each member 
shall promptly remit the amount thereof to the secretary of the association. 
Notices sent by mail to the last-given address of any member shall be con- 
sidered proper legal notification. Any member who shall not remit the 
amount of his assessment or annual dues within thirty days from the date of 
the notice thereof (except when the board of directors shall have extended 
the time for payment) shall forfeit his claim to membership, and have 
his name stricken from the roll; * * * restored to membership upon pay- 
ment of all dues, or, at his option, by making a new application for member- 
ship in the prescribed form, for which a new certificate will be issued upon 
surrender of the one forfeited, and payment of the membership fee of five dol- 
lars, always subject, however, to approval of the board of directors, A mem- 
ber so reinstated shall not be entitled to any indemnity for loss of time or in- 
juries sustained between the time of such forfeiture and reinstatement; and 
no person who has forfeited his membership shall be eligible to reinstatement 
unless, at the time of application therefor, he is of sound mind and body, and 
in good health, and of temperate habits, and under the age of sixty-five years. 


During the year 1887 the association was doing business in Illinois, 
and E. C. Gerrish was its general agent at Chicago, authorized to 
receive deposits of policyholders to meet accrued and future assess- 
ments; and on April 7th of that year the insured deposited $10 with 
him to pay future assessments, the last of which was used in the pay- 
ment of assessment No. 50. On October 11th, following, he paid to 
Gerrish, at Chicago, five dollars, for which he took a receipt (marked 
“Ki. C. & 2”) for assessment No. 51, leaving a balance of three dol- 
lars on deposit for future assessments. Assessment No. 52, for two 





1894.] United States Mut. Accident Ass'n vs. Muller. 827 


dollars, payable in November, was paid out of that deposit, leaving 
one dollar still to the credit of the assured. November 28th the 
defendant company deposited in the post office at New York a notice, 
duly stamped, addressed to Charles Scheel at bis residence in 
Chicago, as follows:— 
Pay Now, and Avoid Overlooking It. 
Division B. 

AoneamMent NOs G6 sccscccccciccceceus ‘Ria eeunid desea sesnGeusateadens $2 
Annual dues 


Time for payment will expire December 28, 1887. 
* * * * * * 


OFFICE OF THE UNITED STATES MUTUAL ACCIDENT ASSOCIATION. 

P. O. Box 851. 320 & 322 Broadway, New York. 

Chas. B. Peet, Prest. James R. Pitcher, Secy. Calvin T. Hazed, Treas. 

New York, November 28, 1887. 

At aregular monthly meeting of the board of directors, an assessment of 
two dollars, upon each member in division B, for conducting the business of 
the association, was ordered to be made, to expire thirty days from November 
28, 1287, upon all members admitted prior to that date. In accordance with 
the by-laws, the annual dues in advance are payable with this assessment, 
making a total amount due upon this notice of three dollars. Assessments 
and annuel dues must be paid to the secretary at the office of the association, 
320 & 322 Broadway, N. Y., within thirty days from November 28, 1887, and 
the association cannot be legally held by payment to any one else. The send- 
ing of this notice shall not be held to waive any forfeiture or lapse of mem- 
bership by nonpayment of previous assessments. If you have a deposit 
account, and this noticeis stamped, ‘‘ Paid; charged against deposit account,” 
hold it as your receipt. If not paid, please return this blank, with your full 
name and post-office address, and inclose three dollars in payment of assess- 
ment No. 53 and annual dues. Very respectfully, 

JAMES R. PITCHER, Secretary. 

He had paid previous assessments, from 48 to 52, inclusive, upon 
notices in form like the above. In the due course of mail, that 
notice would not have reached the assured until November 30th, 
and no other notice of assessment No. 53 was mailed to or given 
him, and no other assessment was levied prior to his death. The 
one dollar balance after paying No. 52 was, after mailing that notice, 
applied by the defendant in payment of the annual dues of the 
assured for the year 1888. Members of the association were re- 
quested to make deposits, as was done by Scheel, by communications 
sent out with notices signed by the secretary, as follows:— 

UNITED STATES MUTUAL ACCIDENT ASSOCIATION. 
Deposits for Assessments. 
To make sure that your membership will not lapse, keep a deposit with the 


association. The system of deposit accounts, adopted for convenience of 
members, enabling them to remit for several assessments in advance, thus 
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avoiding annoyance or the liability of forfeiture by neglect to remit, or by 
loss in the mails through remitting for single assessments as they are made, 
leads us to commend it to all members as the most desirable and advantageous 
plan. The proportion of members who are now paying their assessments by 
the year is very rapidly increasing, the money being deposited in the bank 
beyond any possible loss to the members. Deposit receipts are given, and the 
member is kept fully apprised of all assessments made. The assessment 
notices, when mailed, are stamped, ‘ Paid; charged against deposit account. 
We aim to give notice when same is exhausted. 

It appears, then, from the above-stated facts, that the assured had 
failed to pay or provide for the payment of at least a part of assess- 
ment No. 53, and it must follow, if that default resulted from his 
own omission without any neglect of duty on the part of the asso- 
ciation, his insurance forfeited by the terms of the policy. 


It is shown, however, both by the policy and the foregoing pro- 
visions of the by-laws, that both assessments against members and 
their annual dues become due and payable only upon notice; and 
therefore the first question for decision is, was the notice of Novem- 
ver 28, 1887, sufficient, under all the facts of the case, to put the 
assured in default for the nonpayment of assessment No. 53? What 
notice was he entitled to? That matter is regulated by the by-laws, 
which provide that “payments are to be made * * * within 
thirty days from the date of the notice thereof;” and that means 
from the date of the service of the notice, and not the date of the 
writing. It is admitted that the notice in this case could not have 
been received earlier than the 30th of November, and it is settled 
by Insurance Co. vs. Palmer (81 TIl., 88), that he was entitled to 
thirty days from that date in which to make payment. The notice, 
however, required him to pay in twenty-eight days. It demanded 
payment of him within thirty days from November 28th, regardless 
of the date of the notice, and told him the time for payment would 
expire December 28, 1887, and thus requiring him to do that which 
by his contract he was not bound to do. Counsel admit that Scheel 
was notified to pay by the 28th of December, although, under the 
by-laws, he had until the 30th; but they say his failure to pay on 
the 30th (within thirty days from the receipt of the notice) placed 
him in default, notwithstanding the time for payment was limited 
by the notice to the 28th. This amounts to saying that the time 
within which the notice required payment was of no importance; 
that all that was necessary on the part of the company was to notify 
him that an assessment had been made, whereupon, under the by- 
laws, he was bound to pay within thirty days from the receipt of 
that notice. This position is untenable. The by-laws clearly con- 
template that a member shall have notice of the time his assess- 
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ment is payable, and this and each of the previous notices given 
Charles Scheel show that the company so understood. Ifit intended 
to hold the assured to payment of assessments within the time fixed 
by the by-laws, without notice from it as to when that time would 
expire, and to forfeit his policy if he did not so pay, it ought in 
common fairness to have left him to so understand. This notice 
does not simply inform him of the assessment, and allow him to 
look to the by-laws of the company as to when he should pay, nor 
does it notify him to pay within thirty days from the date of the 
notice. It demands payment “within thirty days from November 
28, 1887,” and informs him that the time for payment will expire 
December 28, 1887; and yet the defendant now seeks, because he 
did not disregard this demand, put his own construction to the 
contract, and offer to pay within thirty days from November 30th 
to forfeit his policy. This the law will not allow. A notice requir- 
ing a member of an association like this to pay an assessment before 
it is due is invalid: Haskins vs. Kentucky Grange, etc., 7 Ky., Law 
Rep., 371; Frey vs. Insurance Co., 4 Ont., App., 293. 

The notice is also insufficient to authorize a forfeiture of the 
policy, because it demands payment of more than was due. The 
company had invited and urged the members to make a deposit for 
the payment of dues and future assessments. When the notice of 
November 28th was sent out, it had one dollar of his money on 
deposit, for which it gave him no credit. In other words, it de- 
manded three dollars when it was admittedly entitled to but two. 
But, again, it is insisted that he was bound to know the condition 
of his deposit account, and, assessments being fixed by the by-laws 
at two dollars, he should have offered to pay that, amount, and, fail- 
ing to do so, his policy was forfeited. In the first place, the com- 
pany had not left the keeping of his deposit account to himself, but, 
both by its circular letter and manner of doing business with him, 
gave him to understand that it would keep the account, and inform 
him when his deposit was exhausted. Section 8 of the by-laws says:— 


Upon receiving notice of dues and assessments, each member shall promptly 
remit the amount thereof to the secretary of the association. 


This clearly means the amount of which he received notice, and 
not that fixed by the by-laws or decided by the member himself to 
be due. We think it clear that a forfeiture of the policy could not 
be declared until the company had given notice of the correct 
amount the assured was required to pay: Eddy vs. Insurance Co., 
65 N. H., 27. 

In view of the manner in which the case is presented we do not 
consider the question as to whether the notice is valid under our 
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statute properly before us; but we concur in the conclusion of the 
appellate court that, for defects therein above pointed out, the for- 
feiture was improperly declared. To hold otherwise would, to'say 
the least, be to place a construction upon the contract of insurance 
sued upon most favorable to a forfeiture, and that the law will never 
allow. By the stipulation heretofore referred to, it was agreed 
between the parties that, if the defendant is liable at all, plaintiff is 
entitled to recover the full amount of $4,000, with interest thereon 
at 6 per cent per annuw from April 5, 1888. For that amount the 
appellate court has entered final judgment, which, in our opinion, 
for the reasons stated, should be affirmed. Affirmed. 


SUPREME COURT OF UTAH. 


DANIHER 
v8. 
GRAND LODGE.A. O. U. W.* 


A voluntary unincorporated beneficial and benevolent society, having the 
usual features ot such society, required a medical certificate of good 
health from applicants ; provided for an assessment of members in case of 
each death; granted certificates entitling the beneticiary to a certain sum; 
and provided conditions on which members might retire. 

Held, That the certificate was an insurance contract, and the rights of the 
members must be determined by the law governing mutual companies. 


Held, That the acceptance and retention of assessments with a knowledge of 
default in dues is a waiver of forfeiture on account of such default where 
no action has been taken to suspend the member in default. 


Where in such society the constitution provides for a board of arbitration 
among the members, to whom claims shall be submitted, and whose de- 
cision shall be final, such provision is a revocable agreement, which does 
not preclude suit in the courts. 

Refusal to pay the claim on the ground that the certificate has been forfeited 
is a waiver of proofs of death. 


J. W. Kinstey, N. M. Ruicx, and J. H. MacMit1an, for Appellants. 
Marruew Gerine and W. R. Wurre, for Respondent. 


Barrcu, J. 
The plaintiff brought this action to recover $2,000, the amount of 
2, beneficiary certificate issued by the defendant to Jerry T. Daniher 
who designated the plaintiff, his father, as his beneficiary, to whom 
payment should be made after his death. Jerry T. Daniher died 
November, 18, 1888, and thereafter demand was made and paymen 


* Decision rendered, June 4, 1894. 
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refused. Upon the trial of the cause the court entered judgment in 
favor of the plaintiff, and thereupon the defendants appealed. 

The first material question to be determined is whether there ex- 
isted, between the deceased and the appellants, a contract of insur- 
ance, which includes the question whether the Ancient Order of 
United Workmen is in any sense to be classed as a mutual life insur- 
ance company. It is shown by the record that the association is a 
voluntary, unincorporated, beneficial and benevolent society. Under 
its constitution and by-laws, it is designed to promote the welfare of 
its members, and protect those dependent upon them. One, if not 
its principal, object, is to provide for the payment of a stipulated 
sum to the beneficiaries of its deceased members. Its governing 
bodies consist of a supreme lodge, of grand lodges, and of subordi- 
nate lodges. It is the province of the supreme lodge to prescribe 
and determine the rights, privileges, and duties of the members of 
the society and of the beneficiaries of deceased members. Grand 
lodges are organized and exist under its authority, and subject 
to the constitution and general laws of the order, in such countries, 
states, territories, and districts as the supreme ledge may deter- 
mine. A grand lodge has original jurisdiction, within its territory, 
over all matters pertaining to the welfare of the order, and, for the 
government of itself and its subordinate lodges, may adopt censti- 
tutions, by-laws, rules, and regulations, and may alter and amend 
the same. It exercises control and supervision over the subordinate 
lodges within its jurisdiction. The defendant grand lodge, jurisdic- 
tion of Nevada, has control over and supervision of all the subordi- 
nate lodges in the states of Nevada, Idaho, Wyoming, Montana, and 
in the territory of Utah. Under the constitution and by-laws of the 
order, there is established a beneficiary fund for the benefit of all 
members in good standing, and each member who complies with 
the rules and regulations of the order is entitled to a benefit certi- 
ficate in the sum of $2,000, payab!e, at the death of the member, to 
the person designated by him as his beneficiary. These certificates 
are issued by virtue of the power vested in the grand lodge, in the 
nature of mutual benefit insurance, of which the members of the 
order may avail themselves. The beneficiary fund is maintained by 
assessments upon the individual members. Under the rules and by- 
laws of the lodge, all assessments are dated on the first day of the 
month, and the sum of one dollar is levied upon each member for 
each death which occurred during the preceding month. Notice of 
assessments must be served personally or by mail, on or before the 
8th day of the month in which the assessments were made. Then it 
is incumbent upon each member to pay the same on or before the 
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28th day of the month, and, if he fails to do so, he shall stand sus- 
pended from all the rights, benefits, and privileges of the order. 
Any member thus suspended may be reinstated at any time within 
thirty days from the date of suspension by paying all assessments 
then remaining unpaid, and, after thirty days, but within three 
movths, by paying all assessments in arrear and pending, and fur- 
nishing a certificate of good health. Any suspended member, after 
the expiration of three months from the date of his suspension, can 
only be reinstated upon examination and recommendation of the 
medical examiner, as in the original instance, and at the expiration 
of six months from the date of his suspension his beneficiary certi- 
ficate shall be annulled. 

It further appears from the agreed statement of facts that a mem- 
ber in good standing may sever his connection with the order by 
making proper application for that purpose in the form prescribed 
by the supreme lodge, and paying all dues, fines, and assessments 
for which he may be liable, and by surrendering his beneficiary cer- 
tificate, in writing, together with all rights and privileges which he 
may have acquired by reason of his membership in the order. Upon 
such application being made, a final card issues in the form pre- 
scribed by the supreme lodge, and it seems there is no other way 
provided for a member to sever his connection with the lodge. Thus 
from an examination of the record, it is clear that the order has as- 
sumed the characteristics of a fraternal organization, but it is also 
equally clear that it has embodied within its constitution and by-laws 
many of the incidents of a mutual life insurance company, and these 
apparently predominate. The controlling object of the order seems 
to be the providing a beneficiary fund, out of which a certain stipu- 
lated sum is to be paid to the beneficiary of each member in good 
standing upon the happening of a contingency. Good health is a 
requisite to become a member, and every application for member- 
ship must be accompanied by a physician’s certificate to that effect. 
That an applicant is insurable is one of the qualifications 
for admission, and when he is admitted into full membership 
a certificate in the nature of an insurance policy is issued to him, 
_and he cannot maintain his membership without keeping such 
certificate in force by the payment of his assessments and dues. 
The assessments are, in their nature, premiums, the nonpayment of 
which works a forfeiture of the insurance. Very ample and exact- 
ing provisions are contained in the constitution and by-laws in re- 
lation to the beneficiary fund, to enforce payment of assessments 
upon the death of a member, while the other declared objects of the 
asscciation seem to be almost without provision for enforcement. It 
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is evident from these provisions and requirements that the main ob- 
ject of the order is protection to the beneficiaries of its deceased 
members by insurance, and that its fraternal charter is merely inci- 
dental. The contract made between this association and each of its 
members by issuing a beneficiary certificate, as shown by the record 
in this case, does not essentially differ from an ordinary contract of 
mutual life insurance. The life of the member is the subject in- 
sured, and the risk is death. The sum to be paid is certain, and so 
also are the assessments to be paid during the continuance of the 
risk. There is an absolute undertaking to pay the beneficiary desig- 
nated, upon the happening of the contingency, unless forfeiture has 
resulted by nonpayment of dues or assessments. The conclusion is 
inevitable that it is an insurance contract, and that the association 
is, in effect, a mutual life insurance company. The rights of the 
parties to this suit must therefore be determined by the law applic- 
able to mutual life insurance corporations: Bac. Ben. Soc., § 52; 
State vs. Miller, 66 Iowa, 26; Commonwealth vs. Wetherbee, 105 
Mass., 149; State vs. Bankers’ & M. Mut. Ben. Ass’n, 23 Kan., 499; 
McCorkle vs. Association (Tex. Sup.). 

The next question for consideration is that of forfeiture. Counsel 
for appellants insist that the plaintiff ought not recover, because 
the deceased, in his lifetime, forfeited all his rights to membership, 
by failing to comply with the rules and regulations of the order. It 
is shown by the record that in the month of March, 1887, the de- 
ceased became a member of Warren Lodge No. 18, which is located 
at Carlin, Nev., and is a subordinate lodge, subject to and under the 
control and direction of the defendant grand lodge, jurisdiction of 
Nevada. In the same month, the beneficiary certificate in question 
was issued to him by the defendant grand lodge, countersigned by 
Warren Lodge. In October, 1888, there were three assessments 
levied against the members of Warren lodge, which were due on the 
8th and became delinquent on the 28th of the same month. The 
deceased failed to pay these assessments on or before the 28th, but 
on the 30th of October, 1888, he paid to the financier of the lodge 
the sum of $2.50, which, it appears, was received by him in full pay- 
ment of all assessments and dues due from the deceased up to 
October 28, 1888, and the same was sent to, received, and retained 
by the grand lodge. About the 4th of November, 1888, the deceased 
handed his beneficiary certificate to the recorder of the lodge, say- 
ing that he did not care to belong to the lodge any longer, but the 
lodge took no action to suspend him. Thereafter, about the 5th or 
6th of November, 1888, the deceased was again regularly notified of 


two more assessments which would become delinquent on the 28th 
Ver. XXIII.—53. 
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of that month, and these remained unpaid at the time of his death. 
These are substantially the facts as they appear from the evidence, 
so far as they affect this question. It is apparent that the deceased 
failed to pay his assessments on the 28th of October, 1888, the day 
whereon the same were delinquent, and that such failure, under the 
constitution and by-laws of the order, constituted a technical sus- 
pension, which might lead to a forfeiture of his rights and privileges 
as a member of the order, if insisted upon by the lodge. Conced- 
ing this, the question is, was the forfeiture waived by the subsequent 
acts or omissions of the appellants? Did the appellants do or omit 
to do any act or acts which would estop them from denying that the 
deceased was a member in good standing at the time of his death? 
Two days after the October assessments became delinquent the de- 
ceased paid the financier the $2.50, and this was sent to the grand 
lodge, and retained byit; and five or six days after such delinquency 
the officer of the lodge gave the deceased notice of the November 
assessments. The money was received and the notice was given with 
full knowledge on the part of the officer of the appellants of the de- 
fault in payment by the deceased, and, under these circumstances, 
they must be charged with knowledge of the facts in the case. There 
was some contention in the oral arguments of counsel on the point 
whether the sum paid was for assessments or dues, but this can 
make no difference, for, in either case, the receipt and retention of 
the money negatives the idea that the lodge was insisting on the 
suspension at the same time. The notice of the November assess- 
ments was given after the deceased had handed his certificate to the 
financier. All these acts on the part of the appellants show that at 
that time they did not intend to insist on the suspension and forfeit- 
ure. Nor is there anything in the record to indicate that such was 
the case, until after the death of the deceased. Nor was there any 
action taken by the appellants regarding the suspension, although, 
from an examination of such portions of the constitution and by- 
laws of the order as are contained in the abstract of the record, it 
seems manifest that an absolute legal suspension could be effected 
only by action of the lodge. The appellants, having accepted and 
retained the money, and having given the deceased notice of subse- 
quent assessments, with a full knowledge of the default, and having 
taken no action to effect a legal suspension, must be held to have 
waived the forfeiture, if one had occurred. This conclusion is in 
harmony with the elementary doctrine that forfeitures are not fav- 
ored in law, and this is true when applied to life insurance, as in the 
case at bar, or to any other kind of forfeiture. Nor has the defendant 
grand lodge entirely departed from this rule of law, as will appear 
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from an examination of its constitution and by-laws, shown by the 
record, for elaborate and careful provisions appear to be made for the 
reinstatement of members who become suspended. Courts will not 
be inclined to do violence to the spirit of those provisions, or to the 
benevolent character and object of the order, by refusing to consider 
any act or circumstance which may indicate an intention on the part 
of a defendant to waive a forfeiture: Bac. Ben. Soc., §§ 86, 362; Mil- 
lard vs. Supreme Council, 81 Cal., 340; Helme vs. Insurance Co., 61 
Pa. St., 107; Erdmann vs. Insurance Co., 44 Wis., 376; Tobin vs. So- 
ciety, 72 Iowa, 261; McDonald vs. Supreme Council, 78 Cal., 49; 
Association vs. Koontz (Ind. App.), 30 N. E., 145; Perine vs. Grand 
Lodge, 48 Minn., 82; Association vs. Windover, 137 IIl., 417; Stylow 
vs. Insurance Co., 69 Wis., 224; Rice vs. Society, 146 Mass., 248; 
Insurance Co. vs. Lester, 35 Am. Rep., 122; Roswell vs. Aid Union, 
13 Fed., 840. There are a few cases which seem to hold otherwise 
on this question, but the great weight of authority is as above 
indicated. 

It is further contended by the appellants that the plaintiff cannot 
recover, because he failed and refused to submit his case to the 
board of arbitration, as provided in the constitution and laws of the 
order, after demanding a hearing. The constitution, among others, 
contains a provision relating to the board of arbitration, as follows: 
“In this board is vested jurisdiction to hear and determine all con- 
troversies as to the liability of this grand lodge for any claim made 
against it by those claiming to be the beneficiaries of deceased 
members, and also as to who are entitled as beneficiaries where con- 
flicting claims are set up; and the decision of a majority of said 
board shall be final and conclusive, unless reversed by the grand 
lodge or supreme lodge, it being the purpose and intention of this 
provision that all these rights shall thus be determined without re-— 
course to courts of law.” It then provides how appeals may be 
taken. It is evident that this provision is intended to cover the 
whole subject of conflicting or disputed claims of beneficiaries, and 
the intention is that claimants shall not have recourse to courts of 
law. When individuals unite to form a voluntary association, and 
adopt a constitution and by-laws, the relation which exists between 
the members is one of contract, and the constitution and by-laws 
form the terms of the agreement. Such agreement is valid and 
binding upon them, so long as it is not in contravention of the law 
ot the land or of public policy. As to their binding effect, there is 
no distinction between the constitution and the by-laws, except that 
it generally requires less solemnity and formality to change the lat- 
ter than the former. If in either the association inserts provisions 
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attempting to create a tribunal having the power to adjudicate upon 
all the property rights of members or beneficiaries arising by virtue 
of membership in the order, then such provisions have no more effect 
than a revocable agreement to submit to an award, because, other- 
wise the attempt would be to usurp the functions of the sovereign 
power, for it alone can create judicial tribunals. In the construction 
of all such provisions, the courts will apply the most cautious rules 
in the interest of justice and fair dealing. If the constitution or 
agreement provides for the determination only of some particular 
fact or facts, or of a question where no obligation to pay a tixed sum 
is expressed in the contract, or where no particular thing is to be 
done, but only such sum is to be paid, or such thing is to be done, 
as may be determined by the arbitrators, then, in such and like 
cases, the provision or agreement to submit is binding, in the ab- 
sence of fraud. The case at bar must be distinguished from these 
classes of cases, however, for here the sum to be paid is definite; 
and the constitution, which provides, in general terms, that all claims 
and rights of members and beneficiaries shall be submitted to the 
board of arbitration of its own creation, and that its decision shall 
be final and conclusive, is legal'y ineffectual to bar this action. The 
rule of law is well settled that in such a case an agreement to arbi- 
trate does not preclude the parties to it from resorting to their legal 
remedies. Nor is a submission to arbitration, under such an agree- 
ment, a condition precedent to the bringing of an action. To hold 
otherwise would be an attempt to clothe such voluntary associations 
with power to create judicial tribunals, which would be contrary to 
the law of the land: Bac. Ben. Soc., § 123; Whitney vs. Association 
(Minn.) 54 N. W., 184; Seward vs. City of Rochester, 109 N. Y., 164; 
Austin vs. Searing, 69 Am. Dec., 665; Crossley vs. Insurance Co., 27 
Fed., 30. 

The point is made by the appellants that no proof of death was 
made before the bringing of this action. It is shown by the record 
that application for a death report was made to the officers of the 
lodge, who were aware of the death of the deceased, and that they 
refused to make out a certificate. It is further shown that the ap- 
pellants disclaimed all liability to the appellee under the beneficiary 
certificate, and refused payment. Under such circumstances, proof 
of death is unnecessary. In cases of life insurance, such proof is 
intended as a protection to the insurers, and, when they refuse to pay 
on other and distinct grounds, the occasion for it ceases, and the 
proofis waived: Bac. Ben. Soc., § 413; Lazensky vs. Supreme Lodge, 
31 Fed., 592; Williams vs. Insurance Co., 54 Cal., 442; Insurance 
Co. vs. Pendleton, 112 U. S., 696. 
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Counsel have raised some other questions in their arguments, and 
while they have not escaped our notice, still, after due considera- 
tion, we do not deem them of sufficient importance to the decision 
of this case to call for special discussion. The record reveals no 
reversible error. The judgment is affirmed. 

Merritt, C. J., concurs. 


SUPREME COURT OF MISSOURI. 


McFARLAND 
vs. 
UNITED STATES MUT. ACC. ASS’N, or City or NEw York.* 


Where the policy provides that immediate notice of the accident with par- 
ticulars must be given in case the insured is totally disabled by the injury 
and a notice ‘‘in like manner” in case the injuries cause death, imme- 
diate notice of an accident is not required where it does not at the time 
totally disable, but afterwards causes death, nor is it necessary in such 
case to give the particulars of the accident. 


Where, in such case, the policy provides that in case of injuries producing death 
proof must be furnished within six months of the accident, proofs within 
six months of death are sufficient. 

Where immediate notice must be given by letter, in such case, notice within 
ten days after death is sufficient. 

The question whether such letter was sent is for the jury, and the fact that 
it was mailed is evidence concerning its receipt by the party addressed. 

Where the statute requires that the policy of an assessment company shall 
state the exact amount of benefit, proof that the maximum amount 
claimed could be realized from an assessment is unnecessary. 


A deposition is not rendered inadmissible in the absence of the witness, by 
the fact of his having personally testified. 
Where a second new trial will not be granted. 


Statement of facts by McFartanz, J. 


The defendant is an accident insurance company, doing business 
on the assessment plan, and in June, 1886, issued and delivered to 
Thomas McFarland, plaintiff's husband, a beneficiary certificate, 
wherein, for a sufficient consideration, it promised to pay to plaintiff 
$3,000 within sixty days after proof that Thomas McFarland shall 
have sustained bodily injuries, effected through external, violent, 
and accidental means, and such injuries shall have occasioned death 
within ninety days after the happening thereof» The said certificate 
contained a further agreement on the part of defendant, in the 
following words:— 





* Decision rendered, July 9, 184. 
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Or if said member [referring to Thomas McFarland, plaintift’s husband] 
shall sustain bodily injuries by means as aforesaid, which shall, independ- 
ently of all other causes, immediately and wholly disable and prevent him 
from the prosecution of any and every kind of business pertaining to the 
occupation under which he receives membership, then, upon satisfactory 
proof of such injuries, he shall be indemnified against loss of time thereby, in 
asum not to exceed $15 per week for such period of continuous and total dis- 
ability as shall immediately follow the accident and injuries as aforesaid; not 
exceeding, however, tweity-six weeks from the time of the happening of 
such accident. 

The certificate also contains the following conditions:— 


(2) In the event of any accidental injury for which claim may be made 
under this certificate, immediate notice shall be given in writing, addressed 
to the secretary of this association at New York, stating the full name, occu- 
pation, and address of the member, with full particulars of the accident and 
injury, and also, in case of death resulting from such injury, immediate notice 
shall be given in like manner, and failure to give such immediate written 
notices shall invalidate all claims under this certificate; and unless direct and 
affirmative proof of the same, and of the death or duration of total disability, 
shall be furnished to the association within six months after the happening of 
such accident, then all claims accruing under this certificate shall be waived, 
and forfeited to the association. (4) No claims shall be payable under this 
certificate unless any medical adviser of the association shall be allowed to 
examine the person or body of the member, in respect to any alleged injury 
or cause of death, when and so often as may be required on behalf of this asso- 
ciation. (6) All the provisions and conditions aforesaid, and a strict compli- 
ance therewith during the continuanee of this certificate, are conditions 
precedent to the issuing of this certificate; and no waiver shall be claimed by 
reason of the act or acts of any agent, unless such act or waiver shall be 
specially authorized in writing over the signature of the secretary of this 
association. 


The petition declares upon the certificate as the contract between 
the parties, and, among other things, charges that Thomas McFar- 
land’s death was occasioned solely by injuries effected through ex- 
ternal, violent, and accidental means, and alleges that plaintiff gave 
immediate notice of McFarland’s death, and furnished proof thereof 
within six months after the happening of the accident, and that all 
the conditions of the certificate were fully complied with by her. 
The answer denies that McFarland’s death was caused by accidental 
means, or by injuries, and charges that it was occasioned by causes 
against which defendant did not insure him, and as a further de- 
fense, among other things, pleads the second, fourth, and sixth con- 
ditions of the certificate, and charges that no notice whatever of the 
accident and injuries to Thomas McFarland was given to the de- 
fendant, as required by said second condition; that no notice of the 
death of said Thomas McFarland was given to defendant; and that 
proof of death was not furnished within six months from the happen- 
ing of the accident, by reason of which plaintiff’s claim, if she ever 
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had any (which defendant expressly denies), is waived and forfeited. 
The reply alleges that plaintiff did give to defendant, immediately 
after the death of Thomas McFarland, both notice and direct and 
affirmative proof of his death, and that defendant has waived all 
claim and right to any further or additional or any notice or proof 
that he died by the means and in the manner alleged in the peti- 
tion. This is, in substance, the statement of the appellant, and 
fairly presents the issues. The evidence tended to prove that in the 
early part of May, 1888, Thomas McFarland, the beneficiary, fell 
from his wagon, by which he sustained injuries to his private parts, 
—particularly his testicles. As to the severity of these injuries, 
their immediate effect upon McFarland, and the time of their con- 
tinuance, there was great and irreconcilable conflict in the evidence 
but that he continued to work at his usual avocation up to the day 
before his death the evidence leaves no doubt. The evidence, how- 
ever, tended to prove that he suffered continually from the injuries 
until the day of his death, which occurred July 12, 1888. On the 
morning of the 12th of July he was taken violently ill, followed 
during the day with vomiting and purging, which continued until 
about 11 o’clock that night, when he died. The evidence of physi- 
cians tended to prove that his sickness was the result of inflamma- 
tion caused by the injuries. From the date of the accident until 
the death, no notice was given the association of the injury, though 
an assessment was paid by McFarland about the lst of July. Plain- 
tiff testified that a few days after the death of her husband she 
wrote a letter addressed and directed to the United States Mutual 
Accident Association, 320-322 Broadway, New York. This letter 
she stamped, and deposited in the post office at St. Joseph. In this 
letter wrote :— , 

My husband is dead and buried. He has died from an accident caused by 
a fall. If you wish any further information, write and let me know, and I 
will inform you as far as I know. 

She also testified that in this letter she informed the association 
that her husband was a member, holding certificate No. 6,682. 
Plaintiff testified further that, receiving no answer to this letter, she 
wrote again, in a short time, to like effect. She received no reply 
to this. Afterwards, in October, she wrote a third letter to the same 
effect. To this letter, she said, she received a reply written in red 
ink thereon, and both the letter she had written, and the envelope 
in which it was inclosed, were returned to her. The letter had been 
lost, but the envelope had been preserved. In regard to the reply 
written on this letter, plaintiff testified: ‘I don’t remember just 
word for word what they said, but, from what I can remember and 
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gather from it, they said that they would see and attend to it,— 
attend to the matter. That is what they said. Well, of course, I 
relied upon them to do so, and paid no more attention to it.” While 
the evidence of defendant’s witnesses, and all the circumstances, cast 
much doubt on the truth of this evidence, its credibility was a mat- 
ter for the jury, and we must treat that evidence as being true. 
Direct and affirmative proof of the accident and of the death was 
not made until December following, which was within six months 
after the death, but not within that time after the injury. 


Tuomas & Dower and Boouer & Wituiams, for Appellant. 
Jas. W. Boyp, for Respondent 


McFartane, J. (after stating the facts.) 

1. Upon this state of facts, defendant insists that all claims for 
indemnity were forfeited by reason of not giving the association 
immediate notice of the accident and injury, and in not making 
direct and affimative proof of the death within six months after the 
accident. A consideration of these questions involves a construction 
of the contract.of defendant. Such contracts should be given a fair 
and reasonable construction, so as to carry out and effectuate the 
objects and purposes intended by the parties. It will be seen that 
the indemnity provided under the cértificate is two-fold, under 
either or both of which a right to indemnity accrues. One of these 
requires an immediate total disability to carry on the occupation of 
the member. Until that accrues there is no liability on the part of 
defendant on a disability claim. The other requires the death of 
the member, and, until that occurs, no liability accrues on that 
account. In case of severe injury, resulting in immediate total dis- 
ability, and which, after a lapse of days or weeks, results in death, 
the conditions which require notice to be given of both the injury 
and death are clearly expressed. These are made conditions pre- 
cedent, and a failure to perform them in a reasonable time and 
manner would invalidate all claim to indemnity: Insurance Co. vs. 
Kyle, 11 Mo., 289; McCullough vs. Insurance Co., 113 Mo., 606. 
But there may be injuries effected through “external, violent, and 
accidental means,” which alone may occasion death within ninety 
days after the happening thereof, which may not for some time 
produce total disability. It will be observed that indemnity from 
the death of the member does not, under the contract, depend upon 
the fact that the injury caused immediate total disability. This 
seems to be a case of that character. Unless there was a total dis- 
ability resulting from the accidental injury of McFarland, he had 
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no claim which could be forfeited, and therefore the occasion had 
not arisen which required that notice of the accident should be 
given. The evidence showed conclusively that total disability did 
not occur until he was taken to his bed, and that death resulted 
within twenty-four bours thereafter. The condition, then, which 
required giving immediate notice of the accident and injury, did 
not arise, under the terms of the contract, when fairly interpreted. 
The only claim to indemnify, accruing under this contract, is on 
account of the death of the member, and the question is whether 
timely notice was given thereof. ‘The conditions contained in the 
second clause of the contract, requiring notice and proof of acci- 
dent, injury, and death, expressly refer to “such accidents aud in- 
juries” as create a claim for indemnity. The notice of injury is 
required only in “the event of any accidental injury for which claim 
may be made under this certificate.” The body of the contract 
only provides for indemnity for injuries when they result in total 
disability to prosecute “any and every kind of business pertaining 
to the occupation” of the member. After providing that notice 
of “such” injury shall be given, the contract is further continued as 
follows:— 

And unless direct and affirmative proof of the same [such injury], and of 
the death or duration of total disability, shall be furnished to the association 
within six months from the happening of such accident, then all claims under 
this certificate shall be waived and forfeited. 

It is evident that the association failed to provide expressly for 
giving notice of the injury in such a case as this, in which total dis- 
ability was not caused. An accident happened which resulted in 
death, and created a claim for a death loss, but not for such a dis- 
ability loss as is contemplated under the contract. This condition 
in respect to making proof of death operates upon the contract 
subsequent to the fact of loss. It should therefore receive a liberal 
and reasonable construction in favor of the beneficiary under the 
certificate: McNally vs. Insurance Co., 137 N. Y., 389. Taking the 
the body of the contract, and all of its conditions, and construing 
them together, it appears that the required notices should be given 
within a reasonable time after the right to indemnity accrued, and 
that proof of death should be made within six months after the 
cause which created the necessity for the notice occurred. This 
construction is clearly within the spirit of the contract. It is fair 
and just to the beneficiary, and works no hardship upon the asso- 
ciation. On the other hand, to require that notice be given imme- 
diately after an accident and injury which does not result in total 
disability is requiring something not contained in the contract; and 
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failure to give notice, in such case, might work a forfeiture of a 
claim on account of the death of a member before the death occurred. 
Forfeitures are not favored, and conditions which work forfeitures 
should be strictly construed against the party making them: 2 May, 
Ins., § 367. Hence, we are of the opinion that, under a reasonable 
construction of the contract and the annexed conditions, no forfeit- 
ure of a death loss would occur by reason of a failure to give notice 
of the accident and injury, unless they were of such a character as 
to create a claim on account of disability, and, further, that direct 
and affirmative proof of death, in such case, if made within six 
months thereafter, was within the time required. 

2. It is unnecessary to review the evidence in order to show that 
the accident and injury to McFarland did not cause immediate total 
disability. We can accept the conclusions reached by defendant’s 
counsel on that question. They say in their statement that, accord- 
ing to the testimony of plaintiff, “ during the interval between the 
accident and death of McFarland he was out on the street with his 
wagon every day up to, and on the day of, his death, driving over 
the city, hauling and delivering parcels and packages weighing as 
much as thirty or forty pounds;” and, according to the evidence of 
defendant, “ McFarland followed his usual avocation regularly every 
day, and performed his usual labors every day, during the last two 
months of his life.” We think these conclusions as to the effect of 
the injury fairly drawn from the evidence. There was no evidence 
of total disability, and no notice of the injury was required. 

3. The condition requires that immediate written notice shall be 
given. The word “immediate” cannot be construed literally with- 
out, in many cases, causing a forfeiture. It is frequently impossi- 
ble, under the circumstances of the accident or death, to give 
immediate notice. This condition subsequent must be literally 
construed in favor of the beneficiary. So it has been uniformly 
held that this and similar words should be construed to mean 
‘within a reasonable time:” 2 May, Ins., § 462; Insurance Co. vs. 
Kyle, 11 Mo., 289. So, though the time in which the notice shall 
be given is fixed under the contract, if the circumstances of the 
accident are such as to make it impossible to comply with the con- 
dition, giving the notice within a reasonable time after it becomes 
possible has been held sufficient: Trippe vs. Society (N. Y. App.) 
Plaintiff gave the notice within a few days after the death of her 
husband. He died July 12,1888. Not hearing from defendant, 
she wrote again within a week or two, and during the same month. 
The first notice must have been given, at latest, within ten days 
after the death occurred. In the circumstances, we think the notice 
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was given within a reasonable time. “Whether due diligence has 
been used in giving notice is a question which is ordinarily left to 
the jury, to be found from all the circumstances in the case. But, 
where the facts and circumstances bearing upon the question of due 
diligence are not in dispute, it becomes a question of law, for the 
court:” 2 May, Ins., § 462. The question of diligence was left to 
the jury, in this case, though the only dispute was as to whether the 
letters by means of which the notice was given were ever written 
and forwarded at all. We think the question of diligence was, 
under the evidence, one for the court. The question whether any 
notice was given was one for the jury. As we hold that the notice, 
if given, was within a reasonable time, and as the jury also found, 
no prejudice resulted to defendant from the submission of the 
question of diligence to the jury. 

4. The letter written by plaintiff, addressed to defendant at its 
office in New York, properly stamped and mailed, was a sufficient 
compliance with the conditions requiring notice. The condition 
itself, requiring that the notice should be addressed to the secretary 
of the association at New York, makes it manifest that the parties 
contemplated that it should be forwarded through the mails. The 
fact that these letters were mailed at St. Juseph is evidence that 
they were received by defendant at New York: 1 Green). Ev., § 40. 
The notice was given in the proper manner. 

5. We think also that the letter written by plaintiff gave defend- 
ant all the information required under the contract when the claim 
is fon account of the death of a member. The notice of an acci- 
dental injury is required to give the full name, occupation, and 
address of the member, with full particulars of the accident and in- 
jury; but, in the case of death, immediate notice thereof “in like 
manner” only is required. The words “in like manner” refer evi- 
dently to the method of giving the notice, and not to the informa- 
tion required to be given thereby. It was only necessary to give 
such notice as would advise the association that death had occurred 
from accidental injury. This we think the letter did. 

6. The first instruction given at the request of plaintiff authorized 
a recovery without proof that the requisite notice of the accident 
and injury was given, thereby assuming that the nature and extent 
of the injury was not such as required notice. Complaint is made 
by defendant of this instruction. As we have seen and held that 
the actident caused no such total disability as created a claim to 
indemnity, and that a notice thereof was not required, the instruction 
could not have been prejudicial. 





844 Supreme Court of Missouri. [Nov., 


7. Objection is made that plaintiff offered no evidence to show 
that the sum of $3,000 represented the true amount due under the 
certificate at an assessment of two dollars each upon the members. 
In other words, it is insisted that the burden rests upon plaintiff to 
prove what principal sum represented the proper assessment of the 
members under the certificate. The certificate of membership pro- 
vided, in case of the death of McFarland, for the payment to plaintiff 
of “the principal sum represented by the payment of two dollars by 
each member of Division C of the association,” not to exceed $3,000. 
The certificate further provides: ‘On and after March, 1, 1883, 
and until such time as each of Divisions AAA, B, C, D, and E have 
a sufficient membership to pay death losses in full, the principal 
sum represented by an assessment of two dollars upon the mem- 
bers of all of said divisions, which sum is not to exceed $3,000, will 
be paid to beneficiary as provided in this certificate.” On this 
question the authorities are not harmonious, some holding that the - 
beneficiary is required to show the amount payable upon proper 
assessment of members as provided by the certificate. Of this 
class are the cases of O’Brien vs. Society, 117 N. Y., 319, and Newman 
vs. Association, 72 Iowa, 242. Other authorities hold that the cer- 
tficate is prima facie evidence of the maximum amount which may 
be collected, and defendant must plead and prove that a less 
amount would be realized on an assessment of the members under 
the certificate. Of these may be cited Coats vs. Insurance Co. 
(Wash.); Protective Union vs. Whitt, 36 Kan., 760; Association vs. 
Houghton, 103 Ind., 289; Lueder’s Ex’r vs. Insurance Co., 4 McCrary, 
149. This question has, however, been put at rest in this state by 
the statute which authorizes and regulates insurance companies on 
the assessment plan. It requires all policies to specify the exact 
sum of money which the company promises to pay upon the bap- 
pening of the contingency insured against, end also requires the 
payment of such sum upon the occurrence of such contingency: 
Rev. St., 1889, § 5862. The case of Taylor vs. Relief Umon (94 Mo., 
40) is no longer an authority on this question, since the statute has 
been in force. 

8. The case was tried in Andrew County, and Dr. McCranor, a 
witness for plaintiff, resided in St. Joseph, in Buchanan County. 
The deposition of this witness has been taken, and was on file in the 
case. ‘The witness was also present in court until plaintiff closed 
her case in chief, after which he returned home. After the elose of 
defendant’s evidence, plaintiff offered to read the deposition of this 
witness, to which defendant objected on the ground that witness 
was present in court until plaintiff closed her case in chief, and the 
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deposition was not, therefore, properly admissible. The objection 
was overruled, and the deposition was read. The evidence con- 
tained in the deposition tended to prove, and was intended to prove, 
that the death of McFarland was the result of the accident, and was 
evidence necessary to make out plaintiffs case, and should have 
been introduced in chief. It was not rebutting testimony. It did 
not appear that the absence of the witness was with the consent or 
collusion of plaintiff or her attorneys, or that specific objection was 
made to reading the deposition for the reason that it was out of 
time or that it was in rebuttal. The order of the introduction of evi- 
dence is a matter of practice, largely within the discretion of trial 
courts; and irregularity in that particular is not ground for reversal, 
unless it clearly appears that the discretion was abused, to the 
prejudice of the objecting party, or that an unfair advantage was 
attempted by the party offering it: Burns vs. Whelan, 52 Mo., 520. 
A deposition of a witness residing in another county, and which has 
been regularly taken, stands in the place of the absent witness, and, 
in the absence of the witness, can be read in evidence at any stage 
of the trial in which the testimony of the witness himself would 
have been admissible. The objection that the deposition could not 
be read because the witness had been present during a part of the 
trial cannot be sustained. Had the objection been made that the 
evidence was properly in chief, and was offered out of its regular 
order, the witness being present when his testimony should have 
been introduced, such suspicion would have been raised as to the 
purpose for withholding the evidence as should have required at 
least satisfactory explanation before the deposition should have 
been admitted. ' 

9. We are asked to reverse the judgment on the ground that the 
verdict was against the weight of the evidence on the question of 
giving the notice of the death, and whether the death was the result 
of the accident. 1t must be admitted that the evidence in support 
of each of these issues was very unsatisfactory, but it cannot be said 
that there was no substantial evidence at all in proof of these facts. 
In such case the question is one for the determination of the trial 
court, and this court will not ordinarily interfere. Besides, it 
appears that one verdict was set aside by the court for this reason, 
and its power to grant a new trial upon the same ground was 
thereby, under the express provisions of the statute, exhausted, and 
its refusal to do so is not reviewable by this court: Rev. St., 1889, 
§ 2241; McShane vs. Sanderson, 108 Mo., 319. 

Judgment affirmed. All concur. 
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A broker was applied to by an insurance agent to place a risk, and in turn 
applied to a company, and received the policy. The broker sent the 
policy to the agent for delivery, with instructions to collect and remit the 
premium. The policy provided that it should be void unless the premium 
was paid to the secretary within fifteen days, or to an agent duly ap- 
pointed in writing. 

Held, That if the broker was authorized to deliver the policy and collect the 
premium, and the agent acted for him, payment to the agent bound the 
company. 

Held, That evidence of a similar course of de:ling for years between the com- 
pany and broker was evidence for the jury of his appointment. 


J. C. Mriter and Mitier & Gorpon, for Appellant. 
E. P. Giirespre and B. Magorrin, for Appellee. 


Deay, J. 

Arthurholt, the plaintiff, was a retail merchant in Clarksville, 
Mercer County. He owned the building containing his stock of 
goods. In January, 1892, he applied to McKean, an insurance agent 
in Mercer, Pa., for insurance on the building and goods. McKean 
could not place the risk in any of the companies he was agent for, 
so he applied to Downing, an insurance broker in Philadelphia, to 
get the insurance. Downing applied, by letter, to the Susquehanna 
Mutual Insurance Company (this defendant), having its office at 
Harrisburg, to take a risk of $1,000 on the goods, and $300 on the 
building. The defendant, in response, on the 13th of January, 1892, 
made out the policy, and transmitted it by mail to Downing, at Phila- 
delphia, who immediately sent it by mail to McKean, at Mercer, who, 
by mail, delivered it, on January 27th, to Arthurholt, the plaintiff, 
at Clarksville. The next day Arthurholt forwarded, by check, the 
premium, $19.50, to McKean, who duly received it, and drew the 
money from the bank, but he did not pay it over to either Downing 
or the insurance company. On the 3d of March, 1892, both goods 
and building were destroyed by fire. The defendant refused to pay 
any part of the loss because (1) the premium was not actually paid 
to the company, as required by the terms of the policy; (2) there 
were fireworks in the building at the date of the insurance, and this, 
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by a stipulation in the policy, rendered it void; (3) there was other 
insurance, making, in the aggregate, more than two-thirds the value 
of the property, and this avoided the policy. Under the instruc- 
tions of the court on the evidence, there was a verdict for plaintiff; 
hence this appeal. 

It is very clear the court was right in submitting the conflicting 
evidence on the questions of fact, raised by the second and third 
objections of defendant to the determination of the jury; but, as 
counsel for appellant has not pressed the assignments of error to 
the instruction in these particulars, they may be dismissed. As to 
the first objection, which is embraced in the first assignment of 
error, it is earnestly argued that, on the undisputed facts, the court 
should have directed a verdict for the defendant. The stipulation 
in the policy which, it is urged, must defeat a recovery, is as follows: 
“Tf the premium for this policy, or for any renewal of the same, 
shall not. be paid to the secretary, or an agent of the company duly 
appointed as such in writing, within fifteen days from the date of its 
issue,” then the policy shall be void.e It will be noticed that the 
premium money was paid to McKean, who was neither the secre- 
tary nor an agent of the company duly appointed by writing. He 
had no official connection whatever with the company. But the 
company’s formally attested policy came into his hands for delivery 
to the insured. Why? Because it was sent to him by Downing for 
that purpose. He was then the mere representative of Downing,— 
the vehicle chosen by him for the transmission of the policy and the 
reception and remittance of the premium. This appears from the 
testimony of both Downing and McKean. Downing’s agency was 
not by a formal, written appointment; defendant denies that he was 
its agent at all. He testified that he had been an insurance broker, 
with an office in Philadelphia, for 15 years; that he had placed a 
number of risks with defendant company before he applied for this 
policy; always collected the premiums, and remitted them, less his 
commissions, to the company; that, on his application, the company 
sent him this policy, and he sent it to McKean to deliver to the in- 
sured, and collect and remit the premium due to him. For negoti- 
ating and placing these risks, the company allowed him (Downing) 
a commission of 20 per cent of the premium, he remitting to the 
company 80 per cent. He did not deny his liability to the company 
for the premium. If the company delivered this policy to Downing 
on the understanding that he was to deliver it to the insured, col- 
lect the premium, retain his percentage, and remit the balance to 
the company, certainly whatever may have been his attitude before 
that time, while the negotiation was pending, he was the agent in 
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fact of the company for the delivery of the policy and the collection 
of the premium; as fully the agent of the company as if the secre- 
tary had handed him the policy in the company’s office, with instruc- 
tions to deliver it to the insured next door, and collect the premium. 
Downing does not deny that McKean merely represented him in 
the delivery of the policy and the collection of the money. The 
payment to McKean was, in its legal effect, a payment to Downing. 
Taking, then, the provision in the policy, as it stands, that payment 
shall be made only to the secretary, or to an agent duly appointed 
as such in writing, it is clear no act of the insured, or no act of one 
assuming to be an agent, and who is really not an agent, of the com- 
pany for the collection of the premium, will protect the assured 
against the failure of the money to reach the company; but if the 
company itself, either expressly or by acts which warrant the impli- 
cation, has in fact appointed an agent to deliver a policy and collect 
the premium, the receipt of the money by such agent is the receipt 
by the company. To hold otherwise would be a fraud upon the 
policyholder. He runs the risk of the honesty of his own agents 
who apply to the company for insurance upon his property, and the 
risk of the authority to collect from the man to whom he pays, but 
he does not guaranty the company that its own agents, sent by it to 
deliver his policy and receive his money, will pay it over to them. 
The intention in inserting this provision, doubtless, was to protect 
the company against default on the part of those who were mere 
solicitors of insurance for the insured; but it was not intended to 
make the insured answerable for the default of the company’s own 
agents, nor will any perversion of the manifest purpose of the stipu- 
lation be permitted to work such a result. The court properly sub- 
mitted the evidence to the jury to find whether McKean was the 
mere messenger or servant of Downing, and the payment to him 
a payment really to Downing. Then, further, from the evidence 
that Downing had for years at times acted for the company,—it issu- 
ing policies at his request, he collecting the premiums for 20 per cent 
commission, and paying the net balance to the company,—whether 
the company had, without writing, in fact appointed him its agent 
to deliver this policy and receive the premium. If so, the payment 
to Downing was a payment to the company, and the policy could 
not be avoided merely because the money had not been physically 
lodged in the company’s treasury. The cases cited by appellant as 
holding a different rule are, without doubt, the law, but they are 
clearly distinguishable on their facts from the one before us. In 
Pottsville Mut. Fire Ius. Co. vs. Minnequa Springs Imp. Co. (100 
Pa. St., 187), there were three different brokers between Haeseler, 
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the agent of the company, and the insured. The policy was de- 
livered to the insured, who paid the premium, but the money was 
remitted no further than the second broker. There was no pre- 
tense that it had reached the agent of the company authorized to 
deliver the policy and collect the premium. Our Brother Green 
puts the decision expressly on the ground that the insured had paid 
the premium to a broker he knew was not the agent of the com- 
pany, and therefore took the risk. If, in that case, Haeseler, the 
agent of the company, had sent an errand boy with the policy to 
the assured, to deliver it and bring back the premium, the policy 
would have been enforced, even though the errand boy had lost the 
money or embezzled it. So, in the other cases cited, there was no 
actual payment of the premium to an agent authorized by the com- 
pany to receive it. Here the jury has found, on competent evi- 
dence, there was such payment to such agent. 

While this case is clearly distinguishable in its facts from those 
cited, and for this reason is not ruled by the principles announced 
in them, yet if the results contended for here by appellant neces- 
sarily follow from the construction placed upon such stipulations, 
then must follow some qualification of the rule laid down in them; 
otherwise tke ruling in Marland vs. Insurance Co. (71 Pa. St., 393), 
followed by Greene vs. Insurance Co. (91 Pa. St., 387), and Potts- 
vilie Mut. Fire Ins. Co. vs. Minnequa Springs Imp. Co. (100 Pa. St., 
137), may not seldom lead to injustice. The law in those cases may 
be invoked by dishonest insurance companies to escape payment of 
what ought to be held a clear legal obligation, and attempts will be 
made under them to pervert the clause referred to into a mere trap 
for unwary, but honest, insurers. Take the case in hand. The 
owner of property, on the 27th of January, receives‘a policy dated 
the 13th of same month, regularly attested, issued by the company, 
insuring property to the value of $1,300 against fire for one year 
from its date. He pays the premium to the person handing him the 
policy, assuming, as a business man naturally would, that, the com- 
pany having intrusted the executed policy for delivery to the man 
who offers it to him, the same man has authority to receive the 
money. Then, resting on the security inspired by the possession of 
the company’s executed contract, and his payment of the consider- 
ation demanded, he makes no further inquiry. Seven weeks after 
the date of the policy, when nearly one-seventh of the term covered 
by the insurance has expired, his property is destroyed, and he is 
met by arefusal to pay, on the ground that the premium paid had 
not reached the company’s treasury. All this time he has had pos- 
session of the policy, with no notice from the company that the 
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premium had not been handed over; yet, during the same time, the 
risk must have been carried on the books of the company as a valid 
outstanding risk,—that is, if the company kept any books showing 
the condition of its business and the extent of its liabilities. We as- 
sume the policy was not canceled for nonpayment of the premium, 
for no notice of the fault was given the assured, and the secretary 
of the company, who was familiar with the books, and who testified 
at length, does not say that it was canceled. Under such a state of 
facts, and applying to them the law invoked in the cases cited, un- 
less the policyholder, as in this case, can further adduce evidence 
that he to whom he paid his money was in fact authorized to re- 
ceive it, he is insured if there be no fire, but not insured if one oc- 
curs; for if, without notice to him of the nonreceipt of the premium 
on an executed and delivered policy, the company can declare it 
void when a fire occurs, seven weeks after it has been paid for, it 
cap do the same seven months after; in effect, the policyholders, 
under such a clause, become insurers of the honesty and prompti- 
tude of those to whom the insurance company, without a written 
appointment, intrusts its policies for delivery. It ought to be held 
that, under such a clause, the insurers themselves waive it whenever, 
by their voluntary act, the policy leaves the office to be delivered to 
the insured on payment of the premium; and this, without regard 
to the fact that some one, having no nominal connection with the 
company as agent, hands over the policy and receives the premium. 
By the very fact of issuing a policy which requires, apparently, 
nothing but delivery and payment of premium to put it in force, 
the company arms every man, into whose hands it may come, with 
the power to receive its money. There could be no conduct more 
significant of an intention to waive the advantage of such a clause 
than this. But, without regard to the soundness of this individual 
opinion of what the law ought to be, the case before us, on its facts, 
being clearly outside the principles laid down in the cases cited, the 
judgment is affirmed, and appeal dismissed. 





1894. } Christian et al.vs. Niagara Fire Ins. Co. 


SUPREME COURT OF ALABAMA. 


CHRISTIAN et At. 
v8. 


NIAGARA FIRE INS. CO.* 


The policy was on cotton in bales in the warehouse of insured, and stipulated 
that it should cever only such proportion of the loss as the insurance bore 


to the cash value of the property, other concurrent insurance being 
permitted. 


Held, That the proportion was limited to the amount stated,:though there 
was no other concurrent insurance. The condition is not unreasonable. 


Plaintiffs cannot count on the contract for a recovery as a valid contract, and 
by replication avoid its provisions for fraud. 
Where there is conclusive proof that the money was properly paid in to court, 


failure to allege in a plea of tender that the defendant now brings it into 
court, is not a fatal omission. 


The complaint contained three counts, as stated in the opinion. 
The defendant filed six pleas in answer to said complaint, the sub- 
stance of which was as follows: Plea No. 1. Answer to first count of 
complaint admits the execution of the policy alleged, and the liability 
of the defendant thereunder, and attaches the insurance policy as 
an exhibit, and makes the same a part of the plea, but denies that 
defendant is liable for the full amount claimed, but for a less amount, 
and tenders the amount admitted to be due. Plea No. 2. “The 
defendant saith that this defendant tendered to the plaintiffs the 
amount due to them, to wit, $387.21/100, before the action was 
commenced.” Plea No 3 denies each and every.allegation of the 
complaint. Plea No. 4 denies each and every allegation of the sec- 
ond count of the complaint. Plea No. 6 is in answer to the second 
count; sets up the fact that, if there was a settlement of the amount 
due on the policy, it was made under a mistake of law and fact, and 
hence not binding; and sets out the policy as a part of said plea. 
The plaintiffs filed six demurrers to these pleas: The first was ad- 
dressed to the first and third pleas, because of inconsistency; one 
admitting the execution of policy and liability thereunder, and ten- 
dering the amount due, while the other denied the execution. The 
second demurrer was addressed to the third plea, because it denied 
the execution of a written instrument on which suit was brought, 
and is not sworn to. The third demurrer was addressed to the first 
plea, because it is not a sufficient plea of tender, in failing to aver 
"* Decision rendered, Dec. 22,1893. 2. 
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that the amount had been always kept good from the time of mak- 
ing it. The fourth demurrer was also addressed to the first plea, 
because the same was insufficient as a plea of tender, in failing to 
aver a tender of the full amount, with interest. The fifth demurrer 
is addressed to the sixth plea, because it sets up an immaterial is- 
sue, and is an insufficient plea, because it alleges that the settle- 
ment was made under a mistake of law. The sixth demurrer is ad- 
dressed to the same plea, because it sets up the facts on which the 
settlement and compromise were made, and fails to allege that said 
facts were not true, or that there was any mistake as to the facts on 
which said settlement was made. The court overruled each of these 
demurrers, and plaintiffs then filed nine replications to said pleas. 
The first replication was addressed to the first plea, and set up the 
fact that the insurance policy which was set forth in said plea did 
not contain and properly set forth the contract of insurance which 
- plaintiffs made with defendant, and on which the suit is brought; 
that the contract on which this suit was brought was for 20 bales of 
cotton, at $45 per bale, in a certain.warehouse, while that shown in 
the plea was different from this; and further that, since the making 
of the contract on which the suit was brought, defendant had 
changed said policy, without plaintiffs’ knowledge or consent, by 
pasting onto said contract a clause limiting the liability of defen- 
dant under said policy. The second replication was addressed to 
the same plea, and set up substantially the same facts as the tirst, 
with the additional facts that defendant had stamped or written 
across aud over said limiting clause, so pasted on the policy, the 
words ‘“‘ Niagara Fire Insurance Co., in large red letters, for the pur- 
pose of obscuring from plaintiffs said limiting clause, and that said 
letters did have the effect of obscuring said clause from plaintiffs, 
and prevented them from detecting or seeing said clause. The 
third replication is addressed to the same plea, and sets up the fact 
that, after the loss had occurred under said policy, plaintiffs and de- 
fendant met for the purpose of adjusting and settling said loss, and 
that they did then adjust said loss, and agreed on the amount de- 
fendant should pay under said policy, and defendant agreed to pay 
said amount, and plaintiffs agreed to accept the same in full satis- 
faction of said claim, and that it was a greater amount than defen- 
dant now offers to pay. The fourth and fifth replications are sub- 
stantially the same as the third, except they are clothed in different 
language, and addressed to the first and second pleas. The sixth 
and eighth replications set up the facts, and charge fraud on the 
part of defendant in altering and changing said insurance policy set 
up in said plea. The seventh replication to said first plea sets up a 
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waiver of said limiting clausé by defendant after the loss, and after 
a full investigation of all the facts and circumstances, and in settle- 
ment of the claim under the policy for the loss. The ninth replica- 
tion to said first plea sets up the fact that said limiting clause, under 
said contract, was, by its terms, only to apply in case of other in- 
surance on the property destroyed, and that hence said clause had 
no application in this case. On motion of defendant, each of said 
replications were stricken from the files, and plaintiffs forced to trial 
on said complaint and pleas. The testimony for the plaintiffs tended 
to show that, at the time they took out policy of insurance on which 
_this action was founded, there were stored inthe warehouse 20 bales 
of cotton; that, when they went to the defendant’s agent to get in- 
surance, they told him they wanted a “straight policy” on their 
cotton, and that they never noticed the policy with the limitation 
clause pasted on the side of it until after the fire; that after the fire 
the agent of the defendant who issued the policy came to the plain- 
tiff’s place of business with one Williams, whom he introduced as 
the agent of the defendant, who had come for the purpose of ad- 
justing and settling the loss; that the plaintiffs came to an agree- 
ment with the said Williams, by which the company was to pay 
$750 for the 17 bales of cotton, and on this agreement and under- 
standing the plaintiffs‘made out their proof of loss. On the other 
hand, the testimony for the defendant tended to show that the said 
Williams was not the authorized agent to alter, change, or modify 
the conditions of the policy; that he was simply an agent of the de- 
fendant’s authorized agent, and employed by the defendant’s agent, 
and that, when the defendaut’s authorized agent went to the plain- 
tiffs, he told them that Williams had made a mistake, and that under 
the limitation clause, which is copied in the opinion, they were only 
entitled to $387.21, which he tendered to the plaintiffs, but this 
amount was refused. The defendant also showed that this amount 
was paid into court. Upon the introduction of all the evidence, the 
court, at the request of the defendant, gave the following written 
charge to the jury: “If the jury believe the evidence, they will find 
for the defendant upon the plea of tender.” The plaintiffs duly ex- 
cepted to the court giving this charge. 


Woop & Mayrtetp and A. B. McEacam, for Appellants. 
Harerove & Van ve GraarF for Appellee. 
CoLemaNn, J. 
The action was to recover an amount claimed to be due upon a 
fire policy of insurance. The declaration consists of three counts: 
The first in the common form on the policy, averring the insurance 
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of cotton, the destruction of 17 bales ete., by fire; the second count 
is upon an account stated; and the third for money had and re- 
ceived. Several assignments of error are made upon the rulings of 
the court upon the pleadings, but we are of opinion that a few gen- 
eral principles will settle them all. 

To the first count there was a special plea setting out the entire 
policy of insurance, one clause of which limited the extent of the 
liability of the insurance company, following an averment of facts 
which, if true, under the construction of the limiting clause con- 
tended for by the defendant, showed a certain amount to be due, 
and a plea of tender, in legal form, of this amount. A demurrer to 
this plea was overruled, the correctness of which ruling involves the 
construction of the limiting clause of the policy. It is as follows:— 

Ordinary Form for Open Warehouses. On cotton in bales, their own, or 
held by them in trust, or on commission, or on joint account with others, or 
sold but not delivered, contained in McGhee’s warehouse, situated in North 
Port, Alabama. It is understood and agreed to be a condition of this insur- 
ance that this policy shall not apply to or cover any cotton which may at the 
time of loss be covered, in whole or in part, by, or under the protection of, 
any marine insurance, or policy of any marine company, and, further, that 
this company shall be liable only for such proportion of the whole loss as the 
insurance bears to the cash value of the whole property hereby insured, .at 


the time of the fire. Other concurrent insurance permitted without notice, 
until required. 


The plea then averred that there were 40 bales of cotton in the 
warehouse covered by the policy, at the time of the fire; that 23 
bales were saved from, the fire, and 17 bales destroyed. It then 
averred the cash value of the whole property insured (40 bales), the 
value of the cotton destroyed (17 bales), and the tender of the 
amount of liability under the limitation clause. The demurrants 
contend that this clause can have no application where there are not 
concurrent policies issued, and, there being none averred in the 
plea, the insurer is liable for the whole loss. The words used in the 
condition of the policy which we have quoted will not admit of this 
contention. It expressly stipulates against a liability for the whole 
loss in the event the value of the property covered by the policy 
exceeds the amount of the insurance, and says: “Tuis company 
shall be liable only for such proportion of the whole loss as the in- 
surance bears to the cash value of the whole property hereby in- 
sured, at the time of the fire.” The insurance was for $900. The 
cash value of the whole property covered by the policy was averred 
to be $1,743.35; the loss valued at $750; the proportionate liability 
of the insurance company $387.21, which amount was tendered, and 
brought into court. There does not seem to be any difficulty or 
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ambiguity about the construction of the limitation clause of the 
policy, or in ascertaining the proportionate liability. The insur- 
ance company was liable for a fraction over 51} per cent of the 
whole loss, and the insured for something less than 48} per cent. 
We do not concur in the proposition that the clause is unreason- 
able and unjust, and for this reason ought not to be sustained. 
True, the amount of property which an open policy,—or “ blanket 
policy,” as it is sometimes called,—of this character, could be made 
to cover, under some circumstances, might be so valuable that a re- 
covery for loss by fire would not be commensurate with the pre- 
mium paid, but this condition cannot occur except by the voluntary 
action of the insured. The amount of the insurance is $900. By 
not permitting the value of the property insured to exceed the 
amount of the insurance, the entire loss is recoverable. If the 
whole property insured had not exceeded $900, the entire loss would 
be recoverable under the provisions of the policy. The risk the in- 
sured carries, under the provisions of this policy, is increased in 
proportion as he increases the value of the property covered by the 
policy beyond the amount of the insurance, and the extent of the 
liability of the insurer is proportionately diminished. We know of 
no rule of law or public policy which prohibits an insurance com- 
pany from limiting the risk it will carry. Its premiums, in great 
part, are regulated by the amount of risk. If the insured had taken 
out a policy for $1,800,—an amount equal in value to the whole 
property covered by the policy at the time of the fire—the com- 
pany would have been liable for the whole of the loss. The demurrer 
was properly overruled. 

The second plea to the first count, as a plea of tender, was defec- 
tive, in not averring, ‘* And now brings the money into court.” We 
would not be justified in reversing this case because of this defec- 
tive plea, when the first plea to the same count was in legal form, 
as a plea of tender, and the evidence shows, without dispute, that 
the money was actually paid into court at the time of filing these 
pleas. It is elementary that a replication to a plea cannot set up a 
cause of action different from that declared on. The first count de- 
clares upon a contract of insurance. To recover on this count, the 
plaintiff is required to prove a valid, subsisting contract. The facts 
averred in one of the replications, if true, stamp the contract as 
fraudulent and void, as to plaintiffs. The plaintiffs cannot-count on 
the contract for a recovery as a valid contract, and, by replication to 
defendant’s plea, avoid its provisions for fraud. He sues ex con- 
tractu. His replication shows a tort: Winter vs. Bank, 54 Ala., 174; 
1 Chit. Pl., 648; McAden vs. Gibson, 5 Ala., 341. 
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The court did not err in its rulings upon the plaintiffs’ replica- 
tions to the plea of the defendant to the first count of the complaint. 
To the second count of the complaint (that which counted upon a 
stated account), the defendant pleaded two pleas,—the first the gen- 
eral issue; and the second, a special plea. Under the evidence in 
this case, and that proposed to be proven by plaintiffs, the second 
count was not made out, and the plaintiffs failed upon the general 
issue. We do not understand the special plea to the second count 
as bearing the construction contended for by plaintiffs. True, the 
plea says, if any promise to pay was made, it was made upon a mis- 
take of law and fact; and if the plea had stopped here, it would be 
subject to criticism. But this conclusion is followed by a statement 
of facts which, if true, brings the defense clearly within the influ- 
ence of the principle declared in Ernst vs. Hollis, 86 Ala., 511. A 
promise to pay a claim which is absolutely without merit, and not 
based on colorable right, and the promisee surrenders nothing and 
is not injured, cannot support an action either at law or equity: 
Prince vs. Prince, 67 Ala., 565; Prater vs. Miller, 25 Ala., 320. The 
gravamen of this plea is that, if any promise or agreement to pay 
was made by a competent agent, it was without consideration to 
support it. The facts averred sustain this conclusion of the plea. 

It is clear to our minds that the amount tendered and paid into 
court by the defendant was the full measure of the recovery plain- 
tiffs were entitled to; and as there was no dispute of the facts upon 
these issues, the court did not err in its instruction to the jury. 

Affirmed. 





Bole vs. New Hampshire Fire Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


BOLE Et AL. 
v8. 
NEW HAMPSHIRE FIRE INS. CO.* 


The policy on a factory provided that it should be void if it ceased to be 
operated. 


Held, That when the policy was renewed by assignees for the benefit of credit- 
ors, and the premises had ceased to be used to manufacture, but were oc- 
cupied by the foreman for putting together and selling machines already 
manufactured, the provision was not violated. 


J.S. & E. G. Ferauson, for Appellant. 
R. A. & Jas. Baru, for Appellees. 
Wiis, J. 

Hugh M. Bole, a manufacturer in the city of Pittsburgh, made a 
deed of assignment for the benefit of creditors in April, 1891. The 
plaintiffs are the assignees. At the time of the assignment, H. M. 
Bole held a number of policies of insurance upon his building, 
machinery, and materials, which did not expire until the 24th day 
of October following. On or about the day on which the policies 
expired, the broker through whom they were obtained visited the 
premises to see about their renewal. The machinery was not then 
in operation, and had not been for some days, but the premises 
were actually occupied by the foreman, who was engaged in putting 
together and making sale of engines and other articles belonging to 
the assigned estate. He renewed the policies for.an amount then 
agreed upon, and the premiums were paid. In the policy sued on, 
and several others, the following provision appeared :— 

This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if thesubject of insurance be a manu- 
facturing establishment, and it be operated in whole or in part later than ten 
o’clock at night, or if it cease to be operated for more than ten consecutive days. 

The defense rested mainly on the facts that the subject of insur- 
ance was a manufacturing establishment, and that it had not been 
operated for manufacturing purposes for more than ten days before 
the happening of the fire. This appeal depends on the meaning of 
the words, “cease to be operated for more than ten days,” found in 
the provision we have quoted from the policy. In determining the 
meaning of these words we must remember that words having no 
fixed technical meaning should be taken in their natural and obvious 


* Decision rendered, Dec. 30, 1893. 
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sense; that a provision capable of two or more meanings should be 
construed most strongly against him whose undertaking it is; and 
that the circumstances surrounding the parties when the contract 
was made, and affecting the subject to which it relates, form a sort 
of context that may be resorted to in doubtful cases to aid in arriv- 
ing at the meaning of the contract: In Philadelphia Tool Co. vs. 
British-America Assur. Co. (132 Pa. St., 236), the policy contained 
a provision that it should be void unless “the assured was the sole 
and unconditional owner of the property insured.” He was in fact 
a lessee. But it appeared that the policy was issued without a 
written application, and on the knowledge of the agent. We con- 
strued this provision in the light of the circumstances surrounding 
the issuing of the policy, and permitted the insured to recover for 
the leasehold interest which was actually held by him: Jn Krug vs. 
Insurance Co. (147 Pa. St., 272), a canning establishment, at the 
close of the season, was insured as a place of storage, and the policy 
provided that it should be used for storage only. A fire was built 
under the boiler to blow the water out of the pipes and flues, and 
on the night of the same day the premises were destroyed by fire. 
The building of the fire to blow out the pipes was held not to be 
the use of the premises for any other purpose than storage. It was 
to complete the preparation necessary for devoting the establish- 
ment to that particular purpose, and was, therefore. not a violation 
of the condition in the policy: In Doud vs. Insurance Co. (141 Pa. 
St., 47), and in Roe vs. Insurance Co. (149 Pa. St., 94) the policies 
sued on contained a provision that they should be void if the prem- 
ises should be vacated without the consent of the insurer. In both 
cases the fire occurred while the houses were unoccupied, between 
the outgoing of one tenant and the incoming of another. In Roe’s 
Case the tenant went out on the 24th of March, although his lease 
did not expire till the 1st of April. Another tenant was to move in 
on the Ist of April. The fire occurred on the 28th of March. We 
held that, as to the owner, the premises had not been vacated within 
the meaning of the policy. The property was under lease, but some 
time might naturally elapse between the outgoing and incoming of 
tenants which might vary with circumstances over which the in- 
sured had no control. A similar disregard of the mere letter in aid 
of the real purpose of the contract was made in Dougherty vs. 
Insurance Co., 154 Pa. St., 385. The policy provided that the com- 
pany should not be liable if the insured was injured or killed while 
on a railroad bridge, trestle, or roadbed. He was killed on the 
roadbed of a railroad, at a public crossing, while passing along a 
highway. We held the company to be liable. Similar in principle 
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are the cases of Pickett vs. Insurance Co., 144 Pa. St., 79, and 
Humphreys vs. Association, 139 Pa. St., 264. In each case the letter 
was disregarded in order to reach a proper interpretation of a stipu- 
lation in the policy. In the case before us, when the policy was 
issued the proprietor of the manufactory had failed. His property 
was in the hands of his assignees, who were seeking insurance. The 
machinery was not in operation at the time, and had not been for 
days. Unsold manufactured goods and unused materials were scat- 
tered through the factory, which was really in use asa store and 
sales-room in charge of the foremen. It was not vacant or unoccu- 
pied, but the fires were out, and the wheels were still. Operations 
at a factory ordinarily include both the manufacture and sale of the 
articles produced. The manufacturing processes of the insolvent 
were discontinued, but the sale of goods on hand by the assignees 
was in progress, and the factory was occupied regularly for this 
purpose. This branch of operations was necessarily conducted in 
the factory, where the articles were. The apparent risk was not in- 
creased, but diminished, by the closing of the machine shop, so lung 
as the occupancy of the premises as a sales-room continued. It 
continued down to the time of the fire. In the language of the 
special verdict rendered in the case: “The foreman of the shops 
remained in charge, keeping the place cleaned up, and selling stock 
and material on hand. * * * He also attended to the delivery 
of the property sold, and when he needed help in this work or in 
delivery he was furnished with the necessary assistance.” He act- 
ually delivered a steam-engine to a purchaser on the 31st of March, 
1892, and the fire took place on the afternoon of the following day. 
We agree with the learned judge of the court below that upon these 
facts the factory had not ceased to be operated within the meaning 
of the policy, and that judgment on the reserved question was prop- 
erly entered in favor of the plaintiff. 
The judgment is therefore affirmed. 





Supreme Court of Wisconsin. 


SUPREME COURT OF WISCONSIN. 


BOURGEOIS 
v8. 
NORTHWESTERN NAT. INS. CO.* 


The provisions of the Wisconsin Standard Policy requiring an endorsement of 
other insurance cannot be waived by verbal consent to such future insur- 
ance by the local agent. 


Statement of facts by Winstow, J. 

Action upon an insurance policy of $2,000 upon plaintiff's dwell- 
ing house and furniture therein. The policy was issued December 
16, 1891, upon an application dated December 14, 1891, and was 
what is known as the “ Wisconsin Standard Policy,” prepared by 
the state insurance commissioner, under chapter 195, Laws 1891. It 
contained the folluwing condition : 

This entire policy, unless otherwise provided by an agreement endorsed 
thereon or added thereto, shall be void if the insured now has, or shall here- 
after make or procure, any other contract of insurance, whether valid or not, 
on property covered in whole or in part by this policy. 

In January, 1892, the insured effected $2,000 additional insurance 
upon the same property in another company. The insured property 
was totally destroyed by fire, February 8, 1892. Upon the trial a 
special verdict was had, and the jury found in response to an appro- 
priate question that the defendant’s local agent was informed, at the 
time the application for the insurance in question was made, that 
the plaintiff would take out $2,000 additional insurance upon the 
house, and that he consented ther2to. This consent was by parol, 
and was the only consent proven orrelied on by the plaintiff. The 
defendant appeals from judgment for the plaintiff on the verdict. 


Wrnkter, Fianpers, Suita, Burrum & Vinas, for Appellant. 
Maurice McKenna, for Respondent. 


Winstow, J. (after stating the facts.) 
Although other questions are presented by the record, the single 
question indicated in the foregoing statement of facts is all that we 
find it necessary to consider. That question is whether the local 
agent, at the time the application for insurance is made, may effect- 
ually waive by parol the clause prohibiting future additional insur- 
ance, the policy containing such clause being afterwards accepted 
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and held by the insured. There are numerous cases in this court 
holding that the local agent has implied authority, while making the 
contract of insurance, to waive stipulations or conditions inconsistent 
with facts then existing ; at least that he had such power prior to 
the passage of chapter 195, laws of 1891. It has also been intimated 
that such a waiver might be made as to conditions prohibiting fu- 
ture acts or defaults: Schomer vs. Insurance Co., 50 Wis., 575-580, 
Hankins vs. Insurance Co., 70 Wis. 1-5. One serious objection to 
holding such an attempted waiver effectual as to future conduct is 
well stated in the opinionin the Schomer Case, as follows : “ Where 
the policy itself, as in the case before us, only permits other insur- 
ance to a given amount, all negotiations of the parties upon that 
subject must be deemed to be merged in the written contract.” How- 
ever, the question whether such a waiver of conditions as to future 
conduct could be effectual was not presented either in the Scho- 
mer Case or in the Hankins Case, and cannot therefore be said to 
have been decided. It may be said, and with some force, that in 
the case of Stanhilber vs. Insurance Co. (76 Wis., 292),a waiver by the 
local agent of a condition as to future conduct was held effectual, 
but there were other facts present in that case, and we do not regard 
it as an adjudication in the affirmative ofthe proposition now before 
us. The question, therefore, must be considered as still open. In 
the absence of legislative action on the subject, it would certainly be a 
most interesting question, and one not free from doubt. The objection 
to an affirmative answer, suggested in the Schomer Case, is certainly 
a cogent one: Insurance Co. vs. Maxson, 42 Tl. App., 164. However, 
there has been legislative action, which, in our judgment, has an 
important bearing on the question, and which must be considered 
In 1891 an act was passed by our legislature providing for an uni- 
form policy of insurance to be used in this state, known as the 
“Standard Insurance Policy.” Chapter 195, Luws 1891. This act 
went into effect September 1, 1891. The policy in suit here was the 
standard policy provided for by that act, was issued December 16, 
1891,and consequently must be governed by the provisions of that act. 

The act itself provides substantially as follows: (1) That the in- 
surance commissioner shall prepare, with the assistance of the attor- 
ney general, a printed form in blank of a policy of insurance to be 
known as the “ Wisconsin Standard Policy,” and send a copy to each 
company doing a fire insurance business in this state. (2) That 
after September 1, 1891, no insurance company shall issue any form 
of policy on property in this state except such as conforms in all 
particulars to the standard policy, and no other conditions or agree- 
ments shall be endorsed thereon or made part thereof, except (a) 
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the name of the company, location, amount of stock, and sundry 
other matters not necessary to be here stated; (b) printed or written 
forms of description and specification or schedules of the property 
covered by any particular policy, and any other matter necessary to 
clearly express all the facts and conditions of insurance on any par- 
ticular risk (which facts or conditions shall in no case be inconsis- 
tent with or a waiver of any of the provisions or conditions of the 
standard policy herein provided for) may be written upon or attach- 
ed or appended to any policy on property in this state. It is unneces- 
sary to state here any further provisions of the act. This act is broad 
and sweeping in its terms and scope. It aimsto bring order out of 
chaos. Prior to its passage there were as many different contracts of 
insurance as there were companies. The variations and differences be- 
tween the conditions of the policies issued by the various insurance 
companies were almost infinite in number. New clauses and con- 
ditions were being constantly inserted, generally ingeniously worded 
and obscurely printed; and, singularly enough, these new conditions 
were always in the interest of the insurer, and not of the insured. 
To meet this condition the a¢t under consideration was passed. 
That it is a long step in the right direction cannot be doubted. 
Under it there can be practically but one form of policy. When a 
man contracts for insurance he knows that he is contracting for a 
standard policy, and for nothing else, and he knows that he will get 
that, and nothing else. As the law becomes better known, and the 
terms of the standard policy better understood, it is manifest that 
it will be more valuable to the business world. Thus much as to 
the purpose and probable effects of this law is apparent to the most 
superficial observer. More critical examination reveals the undoubt- 
ed fact that the law was not passed solely for the protection of the 
insured. It provides, in clear and distinct terms that other condi- 
tions may be printed or written upon or attached to the policy, but 
that they shall not be inconsistent with, nor a waiver of, any of the 
provisions or conditions of the standard policy. In thus providing 
tat other conditions may be incorporated in the policy by writing 
or printing, other methods are plainly excluded under familiar legal 
principles. The intent plainly was and is that, sofar as the condi- 
tions and provisions of the standard policy go, they shall govern, 
and that they shall not be omitted, changed, or waived in any man- 
ner. Other provisions, not conflicting with them, may be added in 
writing or printing, but the conditions of the standard policy itself 
must remain unimpaired. 

The condition here broken was one of the conditions of the stand- 
ard policy. It is claimed that it was waived, not in printing or 
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writing, but by mere word of mouth. Can this be successfully main- 
tained? If so, then this part of the law is at once emasculated. If 
this be so, then the agent may do, by the merest casual word of 
mouth, that which neither he nor the company could do by the most 
formal written stipulation under seal. Such a result cannot be tol- 
erated. The law could be scarcely more explicit in its terms than 
it is. To our minds it is clear that, since the enactment of this law, 
at least the local agent canuot, either in writing or by parol, at the 
time the insurance is effected, change or waive that provision of the 
standard policy prohibiting future additional insurance. We are 
not to be understood as decidirg anything further in this case. This 
is the sole point involved in the decision, and consequently the sole 
point decided. The law in question is substantially a copy of chap- 
ter 488 of the laws of the state of New York for the year 1886. We 
are referred to the case of Quinlan vs. Insurance Co. (133 N. Y., 
356, decided in 1892), where the court of appeals discuss the effect 
of that law, and say : “ Now, as heretofore, it is competent for the 
parties to a contract for insurance, by agreement in writing, or by 
parol, to modify the contract after the policy has been issued, or to 
waive conditions or forfeitures.” This may well be so. Such a doc- 
trine does not in the least militate against the position taken in the 
present case, and, as no such question is presented here, we express 
no opinion upon it. 
Judgment reversed, and cause remanded for a new trial. 


SUPREME COURT OF PENNSYLVANIA. 


DICKINSON 
v8. 


GRAND LODGE A. O. U. W., oF PENNSYLVANIA.* 


The application for membership in a benevolent association is admissible in 
evidence as part of the contract, though not attached to the certificate. 
The Pennsylvania statute, excluding such evidence in the case of fire or 
life insurance unless so attached, does not apply. 


Where the defense, in such case, to a claim is nonpayment of assessment, evi- 
dence of a custom to reinstate members in default, on a payment of as- 
sessments due, is not admissible. 


* Decision rendered, Dec. 30, 1893. 
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Following are plaintiff's second, third, fourth, and fifth specifica- 
tions of error:— 

“Second. The court erred in refusing the evidence proposed by 
the plaintiff under the following offer, to wit: ‘Plaintiff's counsel 
proposes to prove that it was customary for the lodge, up to about 
this time, whenever a member was a few days behind in the pay- 
nent of his assessments, if he paid them up, to reinstate him, as a 
matter of course, unless charges for some other cause were preferred 
against him. (Objected to. Objection sustained. Bill sealed for 
plaintiff.)’ 

“Third. The court erred in its answer to plaintiff's first point, to 
wit: ‘(1) That no lawful assessment has been shown to have been 
made by the defendant upon John S. Dickinson. Answer. Refused.’ 

“Fourth. The court erred in its answer to plaintiff's second point, 
‘to wit: ‘That no sufficient or proper notice of the last assessments, 
Nos. 3 and 4, has been shown to have been given to John S. Dickin- 
son. Therefere, there is no evidence in this case to establish the 
right of the defendant to avoid or forfeit the beneficiary certificate 
sued on in this case. Answer. Refused.’ 

“Fifth. The court erred in its answer to plaintiff's third point, 
which.was as follows, to wit: (3) Under all the evidence, the verdict 
must be for the plaintiff for the amount of the certificate sued on, 
for $2,000, with interest from the date of the death of John S. Dick- 
inson, June 5, 1888. Answer. Refused.’” 


J.S. & E. G. Fercuson and Tuos. B. Atcorn, for Appellant. 
Youne & Trent, for Appellee. 
Strerrett, C. J. 

This action was brought by the widow of John 8. Dickinson 
against the Grand Lodge of the Ancient Order of United Workmen, 
a fraternal beneficial association, to recover $2,000, evidenced by a 
beneficiary certificate issued by said association to plaintiffs hus- 
band on May 18, 1853, a copy of which is made part of her state- 
ment of claim. On the trial, plaintiff gave the certificate in evidence, 
proved the death of her husband, and rested. Defendant then in- 
troduced Mr. Dickinson’s application for membership in said lodge, 
containing, inter alia, the following clauses:— 

I hereby agree, in consideration of a certificate of two thousand dollars to 
be issued to me by said grand lodge, to pay all beneficiary assessments law- 
fully made upon me by said grand lodge, not later than the twenty-eighth day 
of the month in which said notice of assessment was issued. I further agree 
that should I fail or neglect to pay any assessment or assessments, as above, 
within the specified time, the beneficiary certificate issued as above shall be 
null and void, and that myself or my legal representatives shall not be en- 
titled to nor have any claim under said certificate. 
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Referring to said application as part of the contract, and reciting 
that the $2,000 is payable to the applicant’s wife at his death, the 
beneficiary certificate itself declares: “It is also understood and 
agreed that the conditions set forth in the application for this certi- 
ficate are the conditions upon which Brother John S. Dickinson is 
entitled to participate in the beneficiary fund of the order, and that 
any violation of said conditions renders this certificate null and void, 
and that said grand lodge shall not then be hable for the above sum, 
or any part thereof.” Time is evidently of the essence of these stip- 
ulations as to prompt payment of assessments, and in such associa- 
tions it is obviously necessary that it should be so. Testimony was 
also introduced by defendant to prove that assessments, payable on 
or before January 28, 1888, of which said applicant had due notice, 
were made, and that he defaulted in the payment of the same. The 
case was fairly submitted to the jury, with full and adequate instruc- 
tions as to the legal questions involved. The verdict for defendant 
is necessarily predicated of their finding that plaintiffs husband 
made default in the payment of said assessments. Hence, it follows, 
according to the very terms of the contract, that the beneficiary 
certificate became “null and void.” There is no escape from this 
conclusion, unless the learned judge erred in one or more of the 
particulars complained of. 

The first specification charges error in admitting the application 
above referred to. This is grounded on the assumption that de- 
fendant is an insurance company, and the contract sued on is a con- 
tract of assurance on the life of plaintiff's husband, for her benefit. 
If this be so, the application should have been excluded, under the 
provisions of the act of May 11, 1881, entitled “An act relating to 
life and fire insurance policies” (P. L., 20). Such assumption, how- 
ever, is unwarranted. The defendant is not an insurance company, 
but belongs to the distinctly recognized class of organizations known 
as “benevolent associations.” The distinction between them is 
clearly pointed out in Com. vs. Equitable Ben. Ass’n (137 Pa. St., 
419), recently quoted approvingly in Association vs. Jones (154 Pa. 
St., 104). In the former, our late Brother Clark, after concisely stat- 
ing the general object or purpose of an insurance company, said: 
“ What is known as a ‘beneficial association,’ however, has a wholly 
different object and purpose in view. The great underlying purpose 
of the organization is not to indemnify or to secure against loss. Its 
design is to accumulate a fund from the contributions of its mem- 
bers ‘for beneficial or protective purposes,’ to be used in their own 
wd or relief in the misfortunes of sickness, injury, or death. The 
benefits, although secured by contracts, and for that reason, to a 

Vou, XXIII.—55. 
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limited extent assimilated to the proceeds of insurance, are not so 
considered. Such societies are rather of a philanthropic or benev- 
olent character. Their beneficial features may be of a narrow or 
restricted character. The motives of the members may be, to some 
extent, selfish, but the principle upon which they rest is founded in 
the considerations mentioned. These benefits, by the rule of their 
organization, are payable to their own unfortunate, out of funds 
which the members themselves have contributed for the purpose, 
not as an indemnity or security against loss, but as a protective re- 
lief in case of sickness or injury, or to provide the means of a decent 
burial in the event of death. Such societies have ne capital stock. 
They yield no profit, and their contracts, although beneficial and 
protective, altogether exclude the idea of insurance, or of indemnty 
or of security against loss.” To the class of associations thus de- 
scribed and distinguished from insurance companies, the association 
defendant clearly belongs; and hence the application for member- 
ship, setting forth the terms and conditions thereof, was rightly re- 
ceived in evidence. The act of May 11, 1881, has no application to 
contracts such as the one sued in this case. 

There was no error in rejecting the offers referred to in the sec- 
ond specification, nor in refusing to affirm plaintiff’s points recited 
in the third to fifth specification, inclusive. The testimony as to 
assessments 3 and 4 for January, 1888, notice thereof to plaintiff's 
husband, and nonpayment thereof, was rightly received. If that 
testimony was believed by the jury, it was quite sufficient to entitle 
the defendant to a verdict. Neither of the specifications of error is 
sustained. Judgment affirmed. 





1894] Kerlin vs. National: Accident Ass’n. 


APPELLATE COURT OF INDIANA. 


—_———_. 


KERLIN 
v8. 
NATIONAL ACCIDENT ASS’N, or INDIANAPOLIS.* 


An agent authorized to secure applications and receive premiums may waive 
a provision in the application and policy requiring quarterly payments, by 
accepting the entire annual premium in advance. 


In such case the agent may accept $20 in cash, and agree with insured to pay 
the remaining $10 to the company himself in liquidation of a debt. 


Davis, C. J. 

The learned and eloquent counse! for appellee has filed an able, 
earnest, and interesting brief in support of his petition for a re- 
hearing in this case; and, at the risk of being prolix, we will review 
the questions presented :— 

The certificate constitutes the contract on which the rights of the 
parties must be determined, except in so far as the parties, or their 
authorized agents, may have waived or modified the terms thereof. 
In this case, however, there is no claim that there was any waiver, 
change, or modification of the terms of the certificate, either before 
or after it was issued, except such as are necessarily incident to, or 
grow out of, what took place between Disher and Kerlin when the 
application was written, and the premium was paid or waived be- 
fore the certificate was issued. The court has neither power nor 
inclination to change or overthrow the contract entered into be- 
tween Kerlin and the company, or to make a new one for the par- 
ties. Counsel is in error, in our judgment, in assuming that the 
courts of the country are holding that there are no rights, in behalf 
of the company, in an insurance contract, which anybody is bound 
to respect. Counsel is also mistaken in the assertion that, notwith- 
standing every provision of the contract is violated by the insured, 
the claimant under the policy is allowed to come into court and re- 
cover. Corporations have the same rights under the law as indi- 
viduals. They are entitled to neither more nor less consideration. 
All—the sick and the poor, the strong and the weak, the high and the 
low— stand equal before the law. Accident and life-insurance com- 
panies, it may be conceded, when properly managed and conducted, 
in harmony with the spirit of the better class of such organizations, 
are beneficent institutions. The same principles of law ordinarily 


““* Decision rendered, Jan. 13, 1894. 





868 Appellate Court of Indiana. [Nov., 


govern the construction of insurance contracts that govern the con- 
struction of other contracts. The law applicable to agents of in- 
surance companies stands upon the same footing as the law applic- 
able to agents of other persons and corporations. 

It is insisted that the court has not taken into consideration “ the 
actual policy contract in this particular case.” That part of the con- 
tract to which reference is made is set out, and was considered in, 
the original opinion. It will be observed that the language, “The 
company shall not be liable by virtue of the policy until the pre- 
mium therefor be actually paid,” in the policy in Insurance Co. vs. 
Gilman (112 Ind., 7, 12), is fully as strong as the provisions on this 
subject in the certificate in this case. 

It is next urged that the court erred in holding that under the 
contract the insured could make any arrangement with Disher waiv- 
ing any requirement of the contract. The controlling questions in 
the decision of this case are predicated on the proposition that 
Disher was the authorized agent of the company to solicit insurance 
and to collect premiums, with power to agree as to the time when 
the same should be paid—whether in several installments, as written 
in the application by him, or in one payment in advance, as agreed 
to between the parties on that occasion, which the agent failed to 
reduce to writing,—and in agreeing on such terms as to the time of 
payment as were agreed upon in this case, and in writing the appli- 
cation, he was acting for and in behalf of the company, and all he 
did at that time in relation to the change of the time of the pay- 
ment, and his statement that it was not necessary, in consequence 
of such change as to when the payments should be made, to rewrite 
or change the application to correspond therewith, were binding on 
the company; and this underlying principle must be kept in view in 
considering what has been, and will be, said by the court in this and 
the original opinion. Howe vs. Society (Ind. App.) and other authori- 
ties cited in the original opinion. It should also be borne in mind that 
the arrangement to which exception is taken was made before the 
policy or certificate was issued and delivered: Crouse vs. Insurance 
Co., 79 Mich., 249; Zell vs. Insurance Co., 75 Wis., 521, and authori- 
ties cited supra. Moreover, the general rule, as we understand it, 
is that ordinarily a party acting in good faith, dealing with an agent, 
in such cases, may rely upon the statements made by such agent 
within the scope of his apparent authority, and that the principal 
will be bound by such statements, and if there is any restriction or 
limitation on their power as such agents, within the scope of the par- 
ticular business in which they are engaged, it is the duty of the 
company to bring the same to the knowledge of the applicant: May, 
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Ins., § 126; Howe vs. Society, supra. What was said by Judge 
Mitchell in the Gilman case is applicable here: “ For all that appears 
the assured was fully justified in presuming that the agent was author- 
ized to make the arrangements disclosed.” We quote further from 
language cited by Judge Mitchell with approval in that case: “If 
the agent be authorized to receive the premium, an agreement be- 
tween the assured and the agent that the latter will be responsible 
to the company for the amount, and hold the assured as his per- 
sonal debtor therefor, is a waiver of the stipulation in the policy 
that it shall not be binding until the premium is received by the 
company or its accredited agent.” It will be observed we do not, 
in this opinion, go to the extent which the language quoted seems 
to sanction. In this case the company seat its trusted representa- 
tive, with authority to solicit the insurance and to collect the pre- 
miums, to Kerlin, who tendered to the agent $30, the full premium, 
in pursuance of the agreement; but the agent accepted $20 only of 
the amount, and refused to take $10 of the money because he had 
$10 which he had previously borrowed of Kerlin, and thereupon as- 
sured Kerlin that the full amount should be regarded as paid, and 
that he would pay the $30 to the company. The certificate was 
thereupon issued by the company and delivered to Kerlin; but the 
agent concealed the facts we have just mentioned from the company, 
and only paid to the company $7.50 of the amount received by him. 
Now, it will be observed, we did not hold, in the original opinion, 
that Disher was a general agent, but what we did decide on this 
question was that, acting within the scope of his authority, he did, 
under the circumstances of this case, have power to waive the pay- 
ment of the premium in several different installments, and to accept 
payment in advance. That is to say, he had the right to’solicit the 
insurance, and to agree with the applicant as to whether the annual 
premium should be paid in one or several installments. Neither 
did we hold, as counsel seems to think, that an agent may discharge 
his debt to the insured by agreeing to stand in his place with refer- 
ence to his indebtedness to the company, without the latter’s know- 
ledge or consent. What we did decide was that when an applicant 
for insurance offers and tenders to an agent of the company, who 
has authority to solicit the insurance and to collect the premiums, 
as hereinbefore stated, at the time the application 1s made, in good 
faith, the full amount of the premium in accordance with the terms 
of the agreement, and the agent accepts a part of the money so ten- 
dered, and refuses to take the residue on the ground that he has 
in his hands such amount, previously borrowed of the applicant, and 
agrees to regard the entire amount of the premium as paid by the 
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applicant, and to pay the money so had and received by him to the 
company, and the certificate is afterwards issued and delivered to 
the applicant, the applicant is not bound to see that the agent pays 
the money to the company, but he has the right to presume that it 
has been so paid, until he has notice to the contrary. It should be 
borne in mind, in considering these questions, that Kerlin was not 
responsible for the failure of the agent to write the application as to 
the terms of payment of the premium, in accordance with the agree- 
ment in reference thereto between him and the agent: See Howe vs. 
Society, supra, and authorities there cited. If we are correct in this 
position, the payment of the $20 to Disher was binding on the com- 
pany, and if this is also true, it occurs to us that the logical conclu- 
sion is that the refusal of the agent to accept the $10 when tendered 
was a waiver of the payment of that part of the premium as a con- 
dition precedent to the taking effect of the policy or certificate. In 
view of the subsequent delivery of the certificate to the insured, 
these facts, under the circumstances, should, in our opinion, be re- 
garded as the equivaient of the payment of the entire premium 
when the application was made, in pursuance of the understanding 
between the agent and insured that the full premium should be so 
paid in advance, at least until the insured had notice that such pay- 
ment or arrangement was not satisfactory to the company. 

The original opinion was, we thought, sufficiently specific on these 
questions, and whether we have more clearly expressed our ideas in 
these additional remarks the profession will determine. Our reason- 
ing and conclusions, throughout, are limited and applied to the facts 
and circumstances which constitute the foundation of this case, and, 
on careful review of the argument of counsel we are not able to 
see how a different conclusion could be reached in this court. On 
the question of the canceliation of the policy, a reference to the 
original opinion will show that what we said on that subject was in 
response to the argument of counsel for appellant, and, as we did 
not reach a conclusion thereon, it is not necessary to prolong this 
opinion in reference thereto. 

The petition for a rehearing is overruled. 


1894. ] Nappanee Furniture Co. vs. Vernon Ins. Co. 


APPELLATE COURT OF INDIANA. 


NAPPANEE FURNITURE CO. 
v8. 


VERNON INS. CO.* 


The policy insured a furniture company ‘‘to the amount of $1,000.” Specific 
sums aggregating this amount were then named on the building, the en- 
gines, furniture, etc., and permission was added to erect a warehouse to 
be insured under the policy. 


Held, That the warehouse subsequently erected was not covered by the policy, 
the specific items exhausting the policy and constituting separate 
contracts. 


Ossorne & Zook, for Appellant. 
Finca & Fixcy and Baker & Miter, for Appellee. 


Davis, J. 

This case comes before this court upon an amended complaint 
filed by the appellant against the appellee, and upon a motion of the 
appellee to strike from the amended complaint certain allegations, 
which motion was sustained by the court below. The complaint in 
this case was upon a policy of insurance issued by the appellee to 
the appellant, insuring it upon certain property. The written por- 
tion of the policy described the insurance granted as follows:— 


In consideration of thirty dollars, agrees to indemnify Nappanee Furniture 
Company to the amount of one thousand dollars. Nappanee Furniture Com- 
pany. $400.00 on their two-story brick, slate-roof building, and one-story 
brick, metal-roof engine and boiler house attached, and brick and iron stack, 
situate on the east side of South Madison Street, Nappanee, Indiana. $200.00 
on engines and boilers, including connections and pumps. $213.334 on their 
machinery, fixed and movable, including belts, pulleys, gearing, shafting, 
hangers, gas, water, and steam pipes, glue pots, presses, working benches, 
patterns, machine bits, clamps, trussels, tools, elevator, and fixtures, includ- 
ing the cost of resetting the same. $33.334 on blowers, dust separators, pip- 
ing, and connections. $233.334 on stock of furniture finished, unfinished, and 
in process of manufacture, including hardware and other materials used in 
the manufacture of the same, all while contained in said above-described 
buildings. $53.334 on their one-story frame, metal-roof dry kiln attached. 
$46.663 on their dry kiln apparatus, including lumber therein. $14,000.00 ad- 
ditional concurrent insurance allowed. Permission granted assured to erect 
a brick-veneered building, to be used for warehouse and finishing room, to be 
located fifteen feet from factory, and to be insured under this policy. 


On motion of appellee, the following parts of the complaint were 
stricken out: “That at and before the issuing of said policy the 
plaintiff contemplated building an addition to its manufacturing 


* Decision rendered, June 22, 1894. 
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plant referred to in the policy, by erecting near thereto a brick- 
veneered building, to be used as a warehouse and finishing room, 
of which intention and contemplated building the said agent was 
informed before the policy was issued; and thereupon the defend- 
ant inserted in its said policy a building permit for the erection of 
said building, and for the insurance thereof during its construction 
against loss or damage by fire, and thereby did agree to insure the 
said building during the process of its construction to the amount of 
not to exceed one thousand dollars, against loss or damage by fire 
in and by the following stipulation contained in said policy, viz.:— 

Permission granted assured to erect a brick-veneered building to be used 

for warehouse and finishing room, to be located fifteen feet from factory, and 
to be insured under this policy. 
And thereafter the plaintiff did proceed to erect and construct the 
said brick-veneered brick building, and during the process of its 
erection, and before its completion, on the 11th day of July, 1892, 
while said policy was in full force and effect, the said building was 
totally destroyed by fire, without the fault or negligence of the 
plaintiff, and was then of the value of two thousand dollars, and the 
loss and damage occasioned thereto by said fire was two thousand 
dollars.” Also: “Before said fire, the building was so far com- 
pleted as that it was, and had been for sonie time, occupied and 
used as such warehouse and finishing room; and the plaintiff, rely- 
ing upon the fact that it was so insured, did not procure other and 
further insurance thereon.” The ruling on the motion to strike out 
is the basis of the only error assigned in this court. 

It is insisted by appellant that every possible intendment must be 
held in its favor; that, if any state of facts can be supposed, which, 
under the foregoing averments, would show any liability on the part 
of appellee, then the action of the court was reversible error: See 
MeNally vs. Insurance Co. (N. Y. App.) It is also insisted in behalf 
of appellant that the most that can be said about the stipulation in 
the policy in relation to the veneered building is that it is ambigu- 
ous as to the time when the risk thereon is to begin, and that, if the 
stipulation is ambiguous, the ambiguity must be construed in favor 
of appellant; and that, giving it this construction, the veneered 
building must be held to have been insured by the terms of the 
policy at the time of the fire: Richards, Ins., § 45; Western & A. 
Pipe Lines vs. Home Ins. Co., 145 Pa. St., 346; Wood, Ins., 145; 
May, Ins., 182-420; De Graff vs. Insurance Co., 38 Minn., 501; In- 
surance Co. vs. Lorenz (Ind. App.); Insurance Co. vs. Hazelett, 105 
Ind., 212. We are not able to agree with counsel that the principles 
above enunciated are applicable to the casein hand. It seems clear 
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to us that the brick-veneered building was not insured by the 
policy; that the total amount of insurance under the policy is 
$1,000; that this entire amount is exhausted by the insurance upon 
the other properties specifically mentioned in the policy. {t is well 
settled by the decisions of our supreme court that a contract such 
as the one in suit is a separable contract; that is, that the insurance 
granted upon the separate items of property named in the policy 
constitutes separate contracts of insurance: Havens vs. Insurance 
Co., 111 Ind., 90-95; Insurance Co. vs. Pickel, 119 Ind., 155; Rogers 
vs. Insurance. Co., 121 Ind., 570. See also Merrill vs. Insurance 
Co., 73 N. Y., 452; American, etc., Co. vs. Glens Falls Ins. Co. (Com. 
Pl., N. Y.); Insurance Co. vs. Grimes (Neb.); Insurance Co. vs. Til- 
ley (Va.) When the policy was issued, the brick-veneered building 
had not been erected. Having exhausted the $1,000 of insurance 
granted by the policy upon the other items then in existence covered 
by the insurance, there was nothing left for the brick-veneered build- 
ing which was afterwards commenced. It is not alleged that there 
was any mistake in the policy, or that any part of the $1,000 insur- 
ance apportioned in different amounts on the other articles of prop- 
erty was intended as the insurance on the brick-veneered building. 
If the $1,000 insurance had been placed generally on the property 
described in the policy, and a provision had been inserted therein 
grauting permission to erect a brick-veneered building, “and to be 
insured under the policy,” a different question would be presented, 
and in such a case the contention of appellant might prevail. As 
we view the case, and for the reason stated, the court below did not 
err in sustaining the motion to strike out. Judgment affirmed. 





Supreme Court of California. 


SUPREME COURT OF CALIFORNIA. 


HAWLEY 
vs. 
LIVERPOOL & LONDON & GLOBE INS. CO.* 


A prior policy on the property had been canceled because the company was 
retiring from business. The insured in answer to a question in the appli- 
cation whether any company had refused or canceled a policy, said, no. 


Held, That this was not a misrepresentation of a material fact. The cancella- 
tion was not for any reason that affected the risk. 


A mortgage had been given in the form of a deed. 
Held, That this did not invalidate a statement that the ownership was in 
fee simple. 


Buck & Cutter, for Appellant. 
J. F. Cooman and Denver Sevier, for Resp ndent. 


McFartanp, J. 

This is an appeal by defendant, an insurance company, from a 
judgment recovered by plaintiff upon a fire-insurance policy made 
by defendant to plaintiff, and from an order denying a new trial. 
‘here are only two points made by appellant which require notice. 

The policy provided that it should be void:— 

If the insured had concealed or misrepresented, in writing or otherwise, 
any material fact or circumstance concerning said insurance, or the subject 
thereof. 

In the written application for the policy appear the following 
question and answer:— 

Has any company canceled or refused a policy on the property? No. 

This answer was not true, as another company had canceled a 
policy on the property, and appellant contends that the falsity of 
the answer vitiated the policy. The application was made by an 
agent of respondent, who testified that the question was never asked 
him, nor answered by him, and that he knew of the cancellation of 
a certain policy, and would have told of it if he had been asked. 
But, waiving that matter, the fact was that the canceled policy was 
one issued and canceled by the Alta Fire Insurance Company, and 
that “the reason of the policy being canceled was that the Alta Fire 
Insurance Company was retiring from business, and they wished to 
clear up everything.” The cancellation of the Alta policy, there- 
fore, was for no reason that could have influenced the appellant in 
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1894.] Hawley vs. L. & L. & G. Ins. Co. 875 


granting or refusing the policy sued on, and the alleged misrepre- 
sentation was in no sense material. 

It is also contended that the plaintiff was not, at the time of the 
issuance of the policy, the owner of the land on which the insured 
buildings stood, and that, therefore, she cannot recover, because 
the policy provides that it shall be void if the interest of the insured 
in the property was other than that of sole and unconditional owner- 
ship, and “if the subject of insurance be a building on ground not 
owned by the insured in fee simple.” We do not think the position 
tenable. The facts on this point are that, for many years prior to 
the issuance of the policy, respondent had been the owner in fee 
and in possession of the land; that she was then in possession of 
it; and that she was then also the owner in fee, unless a change in 
the title had been effected by certain transactions which she had 
with one T. Needs about a year before the making of the policy. 
Needs had held mortgages on the land executed by respondent, 
and, as they were about to outlaw, he had brought a suit to fore- 
close them. The suit was brought because the time to sue was 
about to expire, and because, as Needs testified, “it was in the 
winter time, and we could not get any letters to her,” and not 
because he wanted to harass respondent. He said, “It had been a 
hard winter, and I didn’t want to take the property away from the 
lady.” Afterwards, on October 11, 1890, the suit was withdrawn, 
and the mortgages canceled; and respondent executed a deed to 
Needs, which, upon its face, purported to convey to him an absolute 
title to the land. But it 1s clear that this deed was intended as a 
mortgage to secure the debt that had been secured by the former 
mortgages, and the jury was warranted in so finding. The only pos- 
sible objection to such a finding lies in the fact thaf, on the day the 
deed was executed, Needs gave to respondent a writing which was, 
in form, an agreement to convey the land to,respondent upon the pay- 
ment to him within a year of a certain sum of money that was the 
amount of the debt which she owed him and interest. It is con- 
tended that this writing absolutely precluded the jury from finding 
that the title to the land did not pass from respondent to Needs, no 
matter what the other evidence upon the subject was. But we do 
not think so. The question is, was the deed from respondent to 
Needs intended by the parties thereto to be a mortgage? Upon 
this question, parol evidence was admissible; and such evidence, 
introduced at the trial, abundantly shows that such was the inten- 
tion of the parties. And, this being so, the mere form in which the 
instrument acknowledging that intention was put is not controlling, 
and appellant was not deceived in the matter. In the application 
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for the policy appears the following: “Is property incumbered by 
mortgage or otherwise? (Answer) Yes.” It was thus put upon in- 
quiry as to the nature, amount, and form of the mortgage. The 
policy was issued on September 11, 1891; and the condition of the 
title was then just the same as it had been since the date of the 
said deed, and continued to be the same until the time of the fire. 
The authorities cited by counsel to the effect that there must be an 
indebtedness to constitute a mortgage are not in point, for there 
was here sufficient evidence to warrant the jury in finding that there 
was an indebtedness: McCormick vs. Springfield, etc., Ins. Co. (66 
Cal., 361), and McCormick vs. Orient Ins. Co. (86 Cal., 260), are not 
in point. In those cases the insured represented themselves as the 
owners of certain manilla paper, which was the subject of the pol- 
icy, when they were not such owners, but merely held stock in a 
corporation which did own it, and were engaged in selling the paper 
on commission; and the policy provided that the insured should be 
the sole and unconditional owners, or that their interest in the 
property should be truly stated. 

Other specific points made by appellant are involved in the above 
propositions, and they need not be specially noticed. We see no 
error for which the judgment should be reversed. 

Judgment and order affirmed. 

We concur; Garoutte, J.; DeHaven, J. 


SUPREME COURT OF CALIFORNIA. 


CLARK 
v8. 
SVEA FIRE INS. CO.* 


Where the plaintiff held fixtures and furniture under a bill of sale, and the 
policy was assigned and the assignment approved by the company, the 
latter is estopped from proving that the transfer was in fraud of creditors. 


Where the property was insured as fixtures, and were trade fixtures put in by 
the tenant, payment cannot be resisted on the ground that they were so 
affixed to the building as to belong to the landlord. 


T. C. Van Ness, for Appelant. 
E. P. Corz (E. W. McGraw, of counsel), for Respondent. 


* Decision rendered, April 24, 1894. 
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GaroutTteE, J. 

This is an action upon a policy of fire insurance, and defendant 
appeals upon a bill of exceptions from a judgment rendered against it. 

1. It is insisted that the court erred in its rulings upon the admis- 
sion of evidence as to the ownership of the property covered by the 
policy. The policy was issued to the Brown-Steele Packing Com- 
pany upon a stock of meats, and also upon the office fixtures and fur- 
niture situated in the building used by plaintiff in the conduct of 
the business of storing meats, ete. Plaintiff's title to the property 
is derived by a bill of sale from the Brown-Steele Packing Company, 
and the policy was assigned to plaintiff at the time the bill of sale 
was made, and such assignment was duly approved by the defen- 
dant company. At the trial, defendant offered to show that the 
property was transferred to plaintiff for the purpose of defrauding 
the creditors of the Brown-Steele Packing Company, and that, con- 
sequently, the bill of sale carried no title. This line of evidence was 
rejected by the court, and, we think, most properly rejected. The 
subject matter covered by the evidence offered was of no coneern to 
the defendant. The creditors of the plaintiff’s vendor were the only 
parties injured by the transfer, and they only could complain. De- 
fendant has cited no case to support his claims in this regard, and 
we know ofnone. The law all looks the other way. 

2. It is claimed that the court erred in excluding evidence tend- 
ing to show that certain fixtures were not within the protection of 
the policy. The burned premises were occupied by the plaintiff as 
a tenant, and appellant claimed that certain fixtures were so at- 
tached to the building as to become an integral part thereof, and 
hence the property of the landlord. This property was insured by 
the company as fixtures, and the premiums therefor received by it. 
Appellant’s position in this regard commends itself to the court 
as one deserving but little consideration. Aside from any question 
of estoppel, there is nothing in the point. The plaintiff was a tenant 
of the premises at the date of the fire, and these fixtures were trade 
fixtures placed in the building by himself. As against all the world, 
save the landlord, they were without doubt the property of the ten- 
ant. Ifthe terms of the policy were not broad enough to cover 
them, and no claim was made by plaintiff for their loss, the whole 
matter was immaterial. If they came within the provisions of the 
policy, and were insured as fixtures, then fixtures they are as far as 
the present litigation is concerned. 

3. The amount of the damage suffered by plaintiff was fairly sub- 
mitted to the jury under clear and unequivocal instructions of the 
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court, and we are not prepared to say that the verdict is in excess 
of the damage proved. 

There are a few other matters relied upon for a reversal of the 
cause, but they are of minor importance. We find no substantial 
merit in the appeal. For the foregoing reasons, it is ordered that 
the judgment be affirmed. 

We concur: Harrison, J.; Paterson, J. 


SUPREME COURT OF PENNSYLVANIA. 


LANGAN 
v8. 
ROYAL INS. CO., or LIVERPOOL.* 


The policy provided that the insured must produce all books, invoices, vouch- 
ers, etc., or certified copies if originals were lost. 


Held, That when called on he was bound to furnish duplicate bills of articles 
contained in his loss statement, if possible, and the burden was on him 
to show that he could not procure them. 


W. E. Doster, fur Appellant. 
Wiu1am C. Loos and J. Davis Bropueap, for Appellee. 


Srerrert, ©. J. 

The policy in suit contains, inter alia, the following clause :— 

The insured, as often as required, shall exhibit to any person designated by 
this company all that remains of any property therein described, and submit 
to examination under oath by any person named by this company, and sub- 
scribe the same; and, as often as required, shall produce for examination all 
books of account, bills, invoices, and other vouchers, or certified copies 
thereof, if originals be lost, at such reasonable place as may be designated by 
this company or its representative, and shall permit extracts and copies 
thereof to be made. 

There was evidence tending to show that plaintiff was called on 
by defendant for duplicate bills of articles contained in his state- 
men of loss; and, in affirming defendant’s third point for charge, 
the learned trial judge instructed the jury, in the language thereof, 
that if he “could have furnished them, but failed to comply with 
the request, he had no right to bring the present action, and the 
verdict must be for defendant ” This instruction was undoubtedly 
correct. The clause above quoted is manifestly reasonable, and it 
was the duty of the plaintiff to comply with the demand. If he was 


* Decision rendered, July 11, 1894. 
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unable to produce duplicates of'the bills, the burden was on him to 
show, at least, that he made a reasonable effort to do so, and was 
unsuccessful: Mispelhorn vs. Insurance Co., 53 Md., 473; O’Brien vs. 
Insurance Co., 63 N. Y., 108. In the former itis said: ‘“ Whether 
it was possible or impossible for the plaintiff to produce duplicate 
bills of purchase was purely a question of fact, to be determined by 
the jury from all the evidence before them, and, although it might 
be found that it was impossible to produce duplicate bills of pur- 
chase of a certain class, that fact did not excuse the nonproduction 
of those that could have been obtained by a bona fide effort on his 
part. The plaintiff could not be relieved from the duty imposed on 
him by his contract by simply sending out his wife to procure dupli- 
cate bills from parties with whom he had been in the habit of deal- 
ing. Nor could he meet the requirement of the condition of the 
policy by showing that he supposed or believed that duplicate bills 
could not be obtained.” In the case at bar, the plaintiff not only 
failed to show that he could not procure the duplicate bills de- 
manded, but he proved by his own testimony, most conclusively, 
that he never made the slightest effort to obtain them. Without 
referring in detail to his testimony, his answers to the following 
questions will show the utter indifference he manifested to the de- 
mand of the company: “Quest. Did you make any effort to get 
duplicates? Ans. I did. Quest. What efforts did you make? 
Ans. I didn’t make any in particular. Quest. The fact is you made 
none? Ans. Ididn’t make any; no. Quest. You made none? Ans. 
No.” It follows from what has been said that there was no testi- 
mony to warrant the instructions contained in those portions of the 
charge recited in the second and third specifications; and, in view 
of the plaintiff's own testimony that he made no effort to comply 
with the just and reasonable demand of the company, the learned 
trial judge should have directed a verdict for defendant, as re- 
quested in its sixth point. While insurance companies, in dealing 
with their patrons, are held to the exercise of entire good faith, a 
like duty is due by the insured to their underwriters. That duty 
the plaintiff in this case evidently determined to shirk. 
Judgment reversed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as, jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved ; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Removat oF Suit. 


In the case of People ex rel. Payson vs. Pavey, the Supreme Court 
of Illinois held, in a decision rendered June 16, 1894, that under the 
statute 1 Starr & C. Ann., p. 1331, which forbids removal of suit to a 
Federal court under penalty of revocation of license, it is immaterial 
whether the suit was brought by a citizen of Illinois or of another 
state. 
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ACCIDENT. 


1, Cuoxtnc.—Choking to death through the lodgment of food in the windpipe 
during the act of swallowing is death through external, violent, and acci- 
dental means within the meaning of an accident policy. This language 
means that the cause, not the injury, should be external, and that the 
cause should be unnatural. 


Accident policies should not be so construed as to defeat the intention of the 
parties. American Acc. Co. vs. Reigart, 148. 


2. CLASSIFICATION OF CaTTLE-DEAaLER.—A cattle-dealer applied for an accident 
policy, and correctly stated his occupation to the agent, who filled in the 
application, giving his classified occupation as a cattle-dealer or broker, 
not ‘‘ tender,” and a preferred risk. The ‘ classifications” of the company 
were not printed on the contract, and the insured was compelled to rely 
on the agent, who assured him the policy permitted him to travel with 
and attend his cattle in the cars. 


Held, 'That the company was bound by the agent’s classification whether 
correct or not. 


Held, That, in the absence of any policy provision to the contrary, he was 
privileged to attend to his cattle in the cars after the custom of prudent 
cattle men, and evidence of such custom was admissible. The case is not 
affected by the fact that cattle shippers who are tenders in transit are 
made a distinct class and treated as extra hazardous, where the insured 
had no knowledge of that fact,although the applicant stated in the appli- 
cation that he understood the company’s classification. Pacific Mut. Life 
Ins. Co. vs. Snowden, 131. 

3. Evipence As TO—WAIVER OF Proors oF Deatu.—An accident policy provided 
that it should not be liable for bodily injuries where there was no ex- 
ternal or visible sign, nor for disability or death caused wholly or in part 
by bodily infirmity or disease. The insured sustained a heavy fall, strik- 
ing his head violently and producing an injury while engaged in his ordi- 
nary business. There was no evidence of external cause for the fall. 
There was positive and uncontradicted evidence that the brain and heart 
had long been seriously diseased and the autopsy showed the brain to be 
largely converted into fat. 

Held, That an instruction to return a verdict in favor of the company was 
not error. 

The company was not estopped because the plaintiff, at considerable expense, 
furnished proofs of death, where it did not request the proofs and notified 
plaintiff that payment would be contested. Sharpe vs. Commercial Trav- 
elers’ Mut. Ace. Ass’n, 757. 

4, Loration as To Notice.—An accident policy provided that written notice 
must be given of any accidental injury, with full particulars of the acci- 
dent and injury; and failure to give such notice within ten days from the 
date of either injury or death should invalidate the claim. 


Held, That in case of death the limitation does not begin to run until the im- 
portant facts and particulars have been secured. 


Where the notice given after ten days was retained without objection, blank 
proofs were furnished and afterwards retained by the company when 
filled, without objection, and additional information was called for, the 
limitation was waived. Trippe vs. Provident Fund Soc., 387. 


5. Loss or Trme.—Under an accident policy insuring one against loss of time re- 
sulting from bodily injuries effected through external, violent, and acci- 
dental means, ‘‘which shall, independently of all other causes,immediately, 
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wholly, and continuously disable ” the insured “from transacting any and 
every kind of business pertaining to his occupation,” the insurance com- 
pany is not liable to the policyholder for loss of time resulting from a 
physical injury, when it affirmatively appears that 30 days elapsed from 
the time the injury was received before the insured was disabled so he 
could not attend to his business; that he, being a merchant, was prob- 
ably in his store every day during this period, giving more or less atten- 
tion to his business, and did not till the end of that period abandon all 
attention to the same. The word ‘‘immediately” being preceded by the 
words ‘‘ independently of all other causes,” is a word of time, and not of 
cause and effect, and the time which it indicates is not the same as that 
which would be indicated by the phrase ‘‘ reasonable time.” Williams 
vs. Preferred Mut. Acc. Ass’n, 57. 

6. Notice AND Proors oF DEATH— MEASURE OF DAMAGES IN CASE OF ASSESSMENT 
Co.—Where the policy provides that immediate notice of the accident 
with particulars must be given in case the insured is totally disabled by 
the injury and a notice ‘“‘ in like manner” in case the injuries cause death, 
immediate notice of an accident is not required where it does not at the 
time totally disable, but afterwards causes death, nor is it necessary in 
such case to give the particulars of the accident. 

Where, in such case,the policy provides that in case of injuries producing death 
proof must be furnished within six months of the accident, proofs within 
six months of death are sufficient. 


Where immediate notice must be given by letter, in such case, notice within 
ten days after death is sufficient. 


The question whether such letter was sent is for the jury, and the fact that 
it was mailed is evidence concerning its receipt by the party addressed. 

Where the statute requires that the policy of an assessment company shall 
state the exact amount of benefit, proof that the maximum amount 
claimed could be realized from an assessment is unnecessary. 


A deposition is not rendered inadmissible in the absence of the witness, by 
the fact of his having personally testified. 
Where a second new trial will not be granted. McFarland vs. U. 8. Mut. Ace. 
Ass'n, 837. 
See BENEVOLENT Society 6, 15. 


ACTION. 


1. In Cask or Mortcacee.—Where the loss is payable to mortgagee and the 
mortgage is for more than the loss, a renunciation of any claim on the 
policy by mortgagee will entitle insured to sue and recover in his own 
name. Worley vs. State Ins. Co., 580. 


2. Pueapinc.—The policy of insurance not being set out, nor any undertaking 
or promise by the company alleged or described, there was no cause of 
action, legal or equitable, in behalf of the plaintiffs, set out in the peti- 
tion against the company; and, as the promissory note alleged to be the 
contract of Mrs. Grier was not mature when the suit was brought, there 
was at that time no cause of action as toher. For these reasons there was 
no error in sustaining the demurrer and dismissing the petition. Kern 
vs. Grier, 715. 

3. WHEN PremMaturE.—Where the policy provides that the loss is payable 60 
days after notice and proofs, and a statute provides that no action shall be 
begun within 90 days after such notice, an action brought prior to 90 days 
is premature. Worley vs. State Ins. Co., 580. 


4. WHEN PrematureE.—Where a suit against a fire-insurance company was 
commenced within ninety days after a waiver of proofs of loss, it will be 
held to be premature and the court without jurisdiction under the stat- 
utes of Iowa, which provide that no suit shall be begun against an insur- 
ance company within ninety days after proofs of loss have been furnished. 
Harrison vs. Hartford Fire Ins. Co., 161. 


See ArpiTRaTION 1, 2,5; AssIGNMENT 3; MortGaGEE 1, 2; SuBRoGATION 2, 
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ADDITION. See Risk 6. 


ADJUSTER. See Fravup; Proors or Loss 4, 5, 11. 


ADJUSTMENT. 


Two-THIRDS VALUE CLAUSE—MEASURE oF DamaGces.—A contract of insurance, 
like any other, is to be construed in accordance with the intention of the 
parties, and this is to be ascertained from an examination of the whole 
instrument. 


The face of the policy, while insuring the property destroyed to the amount 
of $700 against loss or damage by fire, expressly limited such insurance to 
an amount ‘not exceeding in any case or under any circumstances the 
suin aforesaid, nor more than two-thirds of the actual destructible value 
of the buildings at the time the loss may happen.”’ 


The same provision was contained in one of the conditions annexed to the 
policy, as also in one of the by-laws of the company, both of which were 
referred to, and became a part of the contract between the parties. 


Held, That the plaintiff was not entitled to recover more than two-thirds of 
the actual value of the building destroyed, notwithstanding another 
condition annexed to the policy provided that, ‘‘ in settling a loss,the dam- 
age is to be paid in full, not exceeding (in any case or under any circum- 
stances) the whole amount insured, and is to be estimated according to 
the fair value of the property at the time of the fire.” 


The term ‘‘ damage,” as therein used, may, when considered in connection 
with the whole contract, properly be construed as referring, not to the 
amount of loss which the plaintiff has sustained, but rather to the recom- 
peuse or compensation to which the plaintiff is entitled from the company. 
Blimm vs. Dresden Mut. Fire Ins. Co., 707. 


AGE. See AppricaTion 2. 


AGENT. 

1. AuTHoRITy as TO, ENDoRSING ForgecLosuRE ProcEeepINGs.—Application was 
made for insurance to an agent, who, being unable to place it all in his 
own companies, procured the policy in question from the agent of an- 
other company. On receipt of the policy he requested an indorsement of 
foreclosure proceedings. The latter agent said he was not authorized to 
write such a policy, but made the indorsement and delivered it with the 
understanding that he would try to secure the company’s consent to carry 
it. The insured accepted the policy without knowledge of these facts 
and paid the premium. 


Held, That the company could not assert that the insured had knowledge of 
the agent’s lack of authority. Miller vs. Scottish Union and National Ins. 
Co., 725. : 

2, AurHoritry oF Firm As To OTHER INsuRANCES.—Where G. & D., as partners 
under that style. were agents of an insurance company when a policy of 
insurance upon a stock of goods was issued by the company through them, 
and they afterwards dissolved, and G. ceased to represent the company, 
but continued in the insurance agency business at the same place asa mem- 
ber of a new firm, using the style of G. & Co., and the insured applied to 
G. for additional insurance on the same property, producing at the same 
time the former policy, which G. examined, and thereupon issued another 
policy, in a different company, which G. & Co. then represented, signing 
that policy with the name of the new firm. these facts did not amount to 
a consent by the first insurance company that the insured might obtain 
the additional insurance embraced in the second policy. As G.’s agency 
for the first company had terminated, he had no authority to represent 
that company, and the burden of verifying his authority was upon the in- 
sured, the policy on its face declaring that it would be rendered void by 
procuring further or additional insurance, unless by agreement indorsed 
upon or annexed tothe policy. The ignorance of the insured that the first 
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firm was dissolved, or that G.’s agency was in fact terminated, would not 
vary the relative rights of the parties. Greenwich Fire Ins. Co. vs. 
Sabotnick, 154. 

3. AurHorityoF So.iciror.—The revised statutes of Wisconsin make a solicitor 
an agent of the company “to all intents and purposes.” 

Held, That such agent has power to bind the company by agreement to insure, 
no matter what limitations may be imposed on his authority by the com- 
pany if unknown to the insured. Stehlick vs. Mechanics’ Ins. Co., 547. 

4. AuTHority oF SoLicrror.—Where a person, claiming to be the solicitor or 
agent of a fire-insurance company, and having in his possession blank ap- 
plications of the company receives and forwards to the company an ap- 
plication indorsed by him as the solicitor for the company, and the com- 
pany accepts such application from such person, and pays him for his 
services as solicitor, and returns and delivers to him for the insured the 
policy applied for, and receives the premium on the policy through such 
solicitor, less his charges for commission, held, in an action on the policy, 
that the insurance company, having enjoyed the benefits of the acts of the 
alleged solicitor, and having paid him as solicitor, cannot deny that he 
was,its agent for the purpose of soliciting and delivering such policy. 
Kansas Farmers’ Fire Ins. Co. vs. Saindon, 208-209. 

5. Crepit as To Premtum.—Where the premium is not sent to the company 
until after the fire the presumption is that it is too late, and the burden 
of proof to the contrary is on the agent. 

Where the agent claimed that credit was allowed him on the premium which 
insured his own property, evidence as to whether he had given a bond to 
the company was immaterial. 

When it was clear that there was no intention of giving or of receiving credit, 
evidence as to past dealings in this respect was immaterial. Moore vs. 
Rockford Ins. Co., 620. 

6. RESPONSIBILITY FOR APPLICATIONS AND OTHER INSURANCE.—When the applica- 
tion in a mutual fire company was drawn up by the secretary at the 
request of the local agent, after truthful statements by the insured to 
the agent in the secretary’s presence regarding incumbrance, the company 
was responsible for false statements in the application regarding inecum- 
brance. 

The duty of the agent under the by-laws was to take applications and receive 
premiums, no application or renewal to be binding until approved by the 
secretary. The agent was paid for each application or renewal received. 

Held, That the agent had no authority to waive a policy provision forbidding 
additional insurance without consent of the company. Bourgeois vs. 
Mutual Fire Ins. Co., 299. 

7. Waiver oF Proors or Loss.—A general local recording agent, with authority 
to issue and deliver policies of insurance, and toco!lect premiums, has no 
authority by virtue of such agency to waive proofs of loss. 

Where a local recording agent with authority to issue policies of insurance 
and deliver them, and to collect premiums, and whose business it was to 
notify his company of any fire which might occur within his territory, 
advised his company that such a fire had occurred, and the company ad- 
vised such agent that an adjuster would give the matter attention as soon 
as he could do so consistent with other duties, and the local agent so 
notified the assured, and within a few days thereafter stated to the assured 
that an adjuster would be there on a day named, and for the assured to 
get his appraiser ready ; Held, That such agent had no authority to waive 
proofs of loss and that the above facts did not constitute a waiver of 
proofs. Harrison vs. Hartford Fire Ins. Co., 161. 


See AppiicaTion 6, 7,8; Broker; Mistake; MortGaGE; OTHER INSURANCE; PoLicy; 
Premium 1, 3, 5, 6, 8; RELEASE; Renewat 2; Risk 5; Tirue 1, 5; Vacant 6, 9. 


APPLICATION. 


1, ANSWER AS TO CANCELLATION.—A prior policy on the property had been can- 
celed because the company was retiring from business. The insured in 
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answer to a question in the application whether any company had refused 
or canceled a policy, said, no. 

Held, That this was not a misrepresentation of a material fact. The cancella- 
tion was not for any reason that affected the risk. Hawley vs. L. §. L. § 
G. Ins. Co., 874. 

2. ANSWERS AS TO SICKNESS AND AGE.—A question in the application regarding 
serious illness was answered ‘‘No” by applicant, on advice of the medical 
examiner, after he had been informed of an attack of grippe. The appli- 
cation was a warranty. 

Held, That the company was estopped to set up a breach of warranty. 

A statutory provision imposing an additional liability on companies failing 
to pay losses when due is not unconstitutional. 

Where misstatement of age is alleged as a defense, evidence of declarations of 
insured to her family, before the insurance, as to her age, are admissible. 
Mutual Life Ins. Co. vs. Blodgett, 812. 

3, EFFEcT OF NoT ATTACHING TO PoLicy.—The Code of Iowa provides that copies 
of the application shall be attached to the policy. Neglect shall not ren- 
der the contract invalid, but such application or falsity thereof cannot be 
pleaded or proved by the company, nor be necessary to recovery by in- 
sured, who may plead or prove them at his option. 

Held, That this does not apply to such representations as appear on the face of 
the policy; and where the latter required the title, if less than the fee, to 
be so expressed thereon, failure to attach the application will not prevent 
the company from showing concealment. MacKinnon vs. Mut. Guaranty 
Fire Ins. Co., 39. 

4, EMPLOYMENT oF Paysictan.—The answers in the application were warranted 
to be true and were ‘‘ offered as a consideration to the contract.’’ The 
applicant stated that he had not consulted a physician since childhood and 
did not remember the names of physicians who had treated him. It ap- 
peared that he was aged 45, and had consulted physicians within two 
years and knew their names. 

Held, That there was a breach of warranty. Mutual Life Ins. Co. vs. Arhelger, 


5. Fatse ANSWER As TO InToxtcation.—The insured stated in his application, 
which was a warranty, that he had never had delirium tremens. It was 
in evidence that he went on periodical sprees and once at any rate had 
had that disease. 

Held, Where the insured died from a debauch that to constitute a good defense 
it was sufficient to show that the answer was untrue, it was not necessary 
to show that he believed it to be untrue. Provident Savings Life Ass’e 
Soc. vs. Llewellyn, 222. 

6. Responsipimity or AGENT.—The application was filled out by the general 
state agent, who had no power to contract. The question whether the 
applicant had ever been rejected was answered yes by the applicant, but 
gy no by the agent. <A copy of the application was attached to the 
policy. 

Held, That the applicant was not bound to search the application to ascertain 
its correctness with regard to past transactions which he might suppose 
closed. 

Held, That the company was responsible for. the false answer made by its 
agent. Michigan Mut. Life Ins. Co. vs. Leon, 659. 

7. Vatur—Fravp or Acent.—A statement in the application that the building 
cost $13,000 in response to the question what proportion would remain 
uninsured, is not shown to be untrue by evidence that it was only worth 
$6,000 at the time of insuring. 

A policy provision, making the solicitor the agent of the insured, will not re- 
lieve the company from responsibility for frauds or mistakes of the agent 
oars the negotiations for insurance. Myers vs. Lebanon Mut. Ins. Co., 

8. 

8. Watver or Fraup or Acent.—One who receives a policy of fire insurance and 

keeps it in his possession without examining it for over fourteen months, 
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in intendment of law accepts it as written and assents to its terms as con- 
stituting the contract, and the only contract Letween him and the insur- 
ance company, notwithstanding the fact that the soliciting agent of the 
company may have practiced fraud or deception upon him in filling out 
his answers to the questions in the application for the insurance. 


It is the duty of the insured upon receiving his policy of insurance to promptly 
examine it, andif it does not contain the stipulations agreed upon between 
him and the agent to at once notify the company of such fact and of his 
refusal to accept the policy. 


The fact that the insured cannot read cannot relieve him of that duty; the 
same duty rests upon him to inform himself seasonably whether or not the 
provisions of the contract as executed and delivered to him complies with 
the original understanding as rests under such circumstances upon con- 
tracting parties who are not illiterate. McHoney vs. German Ins, Co., 316. 


See AcEent 6; BENEVOLENT Society 1; Tirxe 1. 
APPORTIONMENT. See OruHer INsuRANCE 4. 
APPRAISEMENT. See Arsrrration. 


ARBITRATION. 


1, Action, WHEN PrematuRE.—The policy provided that arbitration should be 
had in case of disagreement, and that it should be a condition precedent 
to action. 


Held, That in case of disagreement, action before seeking an arbitration was 
premature. 


Held, That the company was not obligated to demand arbitration in order to 
avail itself of the failure to arbitrate as a defense. Kahnweiler vs. Phenix 
Ine. Co., 391. 


2. ARBITRATION—ACTION—EVIDENCE OF AGREEMENT.—Where the policy stipu- 
lated for arbitration, but did not expressly, or by implication, forbid suit 
until such arbitration, such suit is not precluded. 


Where the policy provided that estimates of loss should be made by each 
party, and in case of disagreement two appraisers should be chosen who 
should select an umpire, evidence is not admissible of an agreement for 
arbitration which stipulated that it should not waive the rights of either 
party, and of an award thereon which did not show any estimate of loss 
by the insurer, or that an umpire was chosen. Mutual Fire Ins. Co. vs. 
Alvord, 801 

3. EvipeNcE or—VALipity oFr.—Oral agreements of attorneys, entered into out 
of court, to submit matters in suit to arbitration, will not be enforced 
when objection is made thereto. The only competent proof to establish 
an agreement made by an attorney in regard to the disposition of a cause 
is the evidence of the attorney himself. his written agreement signed and 
filed with the clerk, or an entry thereof upon the records of the court. 


The policy contains a provision for the appointment of arbitrators to deter- 
mine the amount of the loss. Under this provision, arbitrators were 
appointed by each of the parties, who examined the property, and made a 
report as to the amount of the loss. The appointment was authorized 
by the policy, and did not depend for its validity on the oral agreement 
of the attorneys. In my view, therefore, the point decided is not applic- 
able to the facts. 

Where there is no competent evidence of an agreement of the parties to an 
action to submit their matters of difference to arbitrators, it is error to 


submit the question of an award to the jury. German-American Ins. Co. vs. 
Buckstaff, 641. 


4, Jotnt APPpRAISAL—WAIVER OF Proors or Loss—ErFect oF SALE.—A policy 


provided that the loss should be appraised by persons selected by the 
insurer and insured. 
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Held, That a joint demand by several companies for an appraisal is not au- 
thorized by the policy ; the demand must be separate. 


The policy provided that the appraisal was to be part of the proofs of loss, 
and the loss should not be payable until after proofs were furnished. 
Proofs were furnished and objected to on account of the amount, and the 
company agreed to submit a form of appraisal to the insured. This was 
not done during the sixty days after which the loss became payable. 


Held, That the company was estopped to object to the sufficiency of the 
proofs. 


Held, That where proofs have not been waived in such case, the insured has 
no right of action until he has sought an appraisal. 

Where in such case the policy provides that the company may take the prop- 
erty at the appraised value within sixty days after the proofs are fur- 
nished, the insured may not within that time and while negotiations are 
pending for an appraisal sell portions of the damaged property. Such sale 
will defeat his right of action. Connecticut Fire Ins. Co. vs. Hamilton, 241. 


5. Submission TO APPRAISEMENT—AcTION.— Where an insurance policy provided 
that in event of a disagreement as to the amount of the loss, two compe- 
tent appraisers should be chosen, each party selecting one and the two so 
chosen shall first select a competent umpire, and that an award in writing 
of any two shall determine the amount of said loss, and that no suit or 
action on the policy for the recovery of any claim shall be sustainable in 
any court of law or equity until after a full compliance by the assured 
with the foregoing requirements; and when the agreement for submission 
to appraisers provided that two persons, naming them, should act as 
appraisers together with a third person to be appointed by them, if nec- 
essary, to decide upon matters of difference only, and there is no evidence 
of any disagreement; Held, That such submission not being in accord- 
ance with the terms of the policy and there being no evidence of disagree- 
ment, that the appraisement and award is not a condition precedent to 
maintaining suit, 

Where a policy of insurance provided as above stated, and the parties in 
accordance therewith voluntarily entered into a contract of appraise- 
ment, and appraisers were chosen by the parties and duly’ qualified and 
entered upon the discharge of their duties, and while such appraisers 
were endeavoring to comply with the conditions of the agreement for 
submission, a suit is brought by the assured within ninety days after 
statutory notice of loss is given, or same waived. Quere. Whether such 
agreement and part performance thereof will prevent the plaintiff from 
maintaining suit, or whether a suit if begun would be stayed until an 
award should be submitted. Harrison vs. Hartford Fire Ins. Co., 161. 

6. Watver or.—The arbitration clause must be pleaded in order to be avail- 
able as a defense. Denial of liability is a waiver of the arbitration clause 
as a condition precedent to suit. Kahn vs. Traders’ Ins. Co., 401. 

7. WAIvER oF AppratsaL.—Several companies being interested in a loss jointly 
demanded an appraisal, and afterwards jointly notified the insured that if 
the form of submission which they had furnished contained any condition 
limiting the duties of appraisers which was not in conformity with the 
several policies, each company would submit its own form, that they 
desired « submission free trom conditions by either party. One of the 
policies stipulated for a separate appraisal. 

Held, That the company by joining in the notification waived the right to an 
appraisal unless it afterwards submitted a separate form of appraisal 
within a reasonable time. Hamilton vs. Phenix Ins. Co., 561. 

8. Warver oF APPRAISEMENT—Bap FairH oF APPRAISER.—When an appraise- 
ment of damages is offered to prove the loss by fire, in an action on a 
policy of insurance, and is objected to on the ground that it was not made 
as required by the policy, the objection is rightly overruled, if it appear 
that, by an agreement made after the fire, the parties superseded the 
appraisement clause of the policy. 

By the terms of an agreement, an umpire was authorized to act. in appraising 
a loss by fire, only in case of disagreement between the appraisers, and 
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only on matters of difference. The appraisers together examined the 
damaged goods, and then one offered to the other to appraise the loss at 
50 per cent of the amount insured, and the latter refused. After that, 
the appraiser first named, in bad faith, prevented any further meeting of 
the appraisers. Held, That the other appraiser and the umpire had 
authority to make a valid appraisement. 


A request to charge, which requires the court to assume as a fact what is not 
proved by the evidence, is properly refused. Doying vs. Broadway Ins. 
Co., 394. 

9, Waiver or—Proors oF Loss as EvipENcE.—Denial of liability and rejection 
of proofs of loss on the ground of false swearing in the proofs estops the 
company from setting up failure to arbitrate as a defense. 


Proofs of loss are admissible in such case to show compliance with the terms 
of the policy in furnishing them, and are relevant to the defense of false 
swearing. Hennessy vs. Niagara Fire Ins. Co., 796. 

10. WueEn Appratsat WILL BE SustaINeD.—An umpire, appointed by two ap- 
praisers mutually chosen, and who were unable to agree upon the amount 
of loss under a policy of fire insurance, after making an examination of 
the premises and estimates of his own, inquired of an experienced and dis- 
interested painter respecting the cost of painting. In his report he cer- 
tified that such painter’s cost correctly represented his own judgment. 
All three joined in a unanimous award and appraisal. Inan action upon 
the policy, held, that an appraiser, in such case, has the right on any 
special branch of the appraisal, as an appraiser, to make use of the judg- 
ment of another skilled in that special branch, upon whom he can depend, 
and the valuation of that person is his if he chooses to adopt it. 


Also, that an appraiser or arbitrator may call in the aid of a third person 
skilled in a special branch embraced in the appraisal, and may give to the 
estimate of such third person such weight and credence as he sees fit, even 
to the point of founding his judgment upon that estimate, provided he 
adopts that as his real judgment. 


Of valuers and appraisers, as distinguished from referees and others acting in 
a judicial capacity. Bangor Savings Bank vs. Niagara Fire Ins. Co., 292. 

11. WHERE No*CoNncuRRENT InsuRANCE.—The policy was on cotton in bales in 
the warehouse of insured, and stipulated that it should cover only such 
proportion of the loss as the insurance bore to the cash value of the prop- 
erty, other concurrent insurance being permitted. 


Held, That the proportion was limited to the amount stated, though there 


was no other concurrent insurance. The condition is not unreasonable. 
Christian vs, Niagara Fire Ins. Co., 851. 


See BENEVOLENT Soctety 13. 


ARSON. 


ConstrvuED.—In order to sustain an indictment charging the wiliful destruc- 
tion of property for the sake of insurance, it is not necessary that the fire 
should be directly applied to the property to be burned. It is sufficient 
if communicated to kindlings or other property from which the flames. 
will naturally pass. Commonwealth vs. Andrews, 65. 


See Evipence 1, 


ASSESSMENT. 

Walver OF MISREPRESENTATIONS.— Where the company accepted an assessment 
after receipt of a letter from insured correcting statements of the med- 
ical examiner in the application, whose errors she had discovered, and 
informing the company that she had consulted a doctor for heart failure 
while the examiner had stated she was sound, such acceptance is a waiver 


of objections to the application. Silk vs. Mutual Reserve Fund Life Ass’n, 
334. 


See BENEVOLENT Socrety; Mutuat Company; PREMIvuM 9. 
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ASSESSMENT COMPANY. 


EFFEcT oF MISREPRESENTATION—FIXED Premiums.—The provision in the insur- 
ance statutes of Missouri, that no misrepresentation made in procuring a 
life policy shall render it void unless it contributes to the contingency 
on which the policy becomes payable, does not apply to policies of com- 
panies on the assessment plan, which are by statute exempt from the ope- 
rations of the general insurance statutes. 

Policies for fixed premiums at definite times, though so far old-line policies, 
when they provide also that assessments may be levied by the directors, 
are within the statute relating to insurance on the assessment plan. 
Hanford vs. Massachusetts Ben, Ass’n, 747. 


See AccripENT 6. 


ASSESSMENT SOCIETY. See ENpowment Socrery. 
ASSIGNEE. See Vacant 1. 


ASSIGNMENT. 


1. InsuraBie INTEREST.—Where the policy was taken out by the company’s 
agent on a wife for the nominal benefit of the husband, who as-igned the 
policy in blank, and the assignment was filled in to one who had no insur- 
able interest, without the husband’s knowledge, and without considera- 
tion, the policy was a wager contract, and the husband was entitled to re- 
cover the proceeds from the assignee. Vanormer vs. Hornberger, 66. 


2. Or FrxturEs IN FRravup oF Creprtors.—TiITLe To TRADE F'irxturEs.—Where the 
plaintiff held fixtures and furniture under a bill of sale, and the policy 
was assigned and the assignment approved by the company, the latter is 
estopped from proving that the transfer was in fraud of creditors. 


Where the property was insured as fixtures, and were trade fixtures put in by 
the tenant, payment cannot be resisted on the ground that they were so 
affixed to the building as to belong to the landlord. Clark vs. Svea Fire 
Ins. Co., 876. 

3. Vauipity oF Proors or DreatH.—Action.—The policy was payable to the 
mother of the insured, or her legal representatives, or such other persons 
as the insured should appoint in writing, on notice thereof being given 
to the secretary. It provided that it should not be assigned unless notice 
and copy of assignment were given to the company. 


Held, That where an assignment in writing had been executed by the insured 
and beneficiary in consideration of an agreement to pay, a certain sum to 
the insured if he outlived his expectation, or otherwise to the beneficiary, 
and a notice and copy of the assignment had been received without ob- 
jection by the company, the original beneficiary had no interest in the 
policy which would sustain a suit. 

A false statementas to the interest of claimant would not derogate from the 
sufficiency of the proofs of death. 

The substitution of the name of another party as claimant under a statute 
permitting such substitution where action has been begun against the 
wrong party, is not the commencement of a new action, and is not pre- 
vented by the limitation clause. Bowen vs. National Life Ass’n, 200. 


See MorreaGEE 2; OTHER InsurANCE 5; TiTLE 3; Wrire’s Potricy 1. 


BENEVOLENT SOCIETY. 


1, APPLicaTIoN aS EvipeNceE—WaAtvER oF AssEssMENT.—The application for 
membership in a benevolent association is admissible in evidence as part 
of the contract, though not attached to the certificate. The Pennsylvania 
statute, excluding such evidence in the case of fire or life insurance unless 
so attached, does not apply. 


Where the defense, in such case, to a claim is nonpayment of assessment, evi- 
dence cf a custom to reinstate members in default, on a payment of 
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assessments due, is not admissible. Dickinson vs. Grand Lodge, A. O. U. 
W., 863. 


2. CHANGE oF BENEFIcIARY.—A member of a benevolent society returned his 
certificate, stating that he surrendered it for a change of beneficiary, and 
requesting a new certificate forwarded payable to such beneficiaries as he 
should name in his will; which was done, but the member never made a 
will. 

Held, That the failure to make a will defeated and rendered incomplete the 
cancellation of the old certificate, which still remained in force. Grace 
vs. Northwestern Mut. Relief Ass’n, 699. 


3. CHANGE or By-Laws.—Where the by-laws of a benevolent society provide 
that the provisions regarding payment of certificates may be changed at 
any time, and the certificate provides that the amount of payment is to 
be computed according to the laws of the society, a member is bound by 
changes in the by-laws subsequent to his certificate. 

A change in the laws regarding payment of benefits is not an amendment of 
the certificate of incorporation, within the meaning of the California 
Civil Code, §362. Bowie vs. Grand Legion of the West, 225. 


4, Construction as TO Frr.—The by-laws of a benevolent society required a 
fee of $1 to be paid after a membership of one year, for the beneficiaries 
of the next member who should die, and a similar payment at each death. 


Held, That this fee was due after one year, regardless of whether any member 
had died. 

The receipt of monthly dues and fines during 16 months after death benefit 
fee was due and unpaid, without any action to terminate the membership 
or enforce collection, was a waiver of forfeiture for such nonpayment. 
Menard vs. Society of St. Jean Baptiste, 141. 


5, Liasnary ror AccIDENT—LiMITATION OF MEMBERSHIP.—The policy of a mut- 
ual benefit society insured against injuries from accident, or death from 
such injuries within ninety days after the accident. 


Held, That the termination of membership between the accident and the re- 
sulting death did not terminate the liability which attached at the time 
of the accident. Burkheiser vs. Mutual Acc, Ass’n, 762. 


6. Liapinity To AssEssMENT.—Defendant had accepted a certificate of member- 
ship in a mutual benefit. society, by the terms of which certain benefici- 
aries were, upon his death, to be paid a named amount in consideration of 
an admission fee paid and further sums to be paid by defendant, so long 
as he should be a member, when duly assessed by its officers, upon the 
deaths of other members of the society. The certificate also provided for 
a forfeiture of defendant’s membership on nonpayment of any assessment 
within twenty days after notice. Held, That defendant was liable for 
assessments regularly made by the officers of the society, upon the deaths 
of other members, while his membership continued. 


The effect of such a stipulation for forfeiture in a certificate of membership in 
a benefit society is to cut off the pos~ibility of future obligation, but not 
to disturb the validity of past indebtedness of the member. 


Defendant’s promise to pay the assessments, when duly called, to meet the 
obligations of the society accruing upon the deaths of other members, is 
the consideration for the benefit he derives from his insurance as a mem- 
ber of the society. 


The nature and objects of assessment societies, as well as the differences be- 
tween them and other insurance companies, discussed. llerbe vs. Barney, 
356. 

7. Notice or AssEssMENT.—The constitution of a benevolent suciety provided 
that failure of a member to remit an assessment within thirty days after 
notice should forfeit claim to membership, and his name should be stricken 
from the roll, and that a notice sent to the address last given should be 
deemed legal notice. 


Held, That mere failure to remit did not work a forfeiture without some dec- 
laratory action by the directors. 
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Mere proof that the notice was mailed ona certain.date, and the assessment 
was not received until after thirty days, without showing whether it was 
sent to his last address, or could have been received in time, is not suffi- 
cient proof of right to forfeit. Northwestern Traveling Men’s Ass’n vs. 
Schauss, 372. 


8. NoricE or AssEssMENT.—Where the by-laws of a mutual benefit association 
provide for forfeiture of membership if the member fails to pay any as- 
sessment ‘‘ within thirty days from the date of the notice thereof,” a 
notice which is mailed so as to reach the insured November 30th, and 
which demands payment on or before December 28th, is not sufficient to 
sustain a forfeiture, since the ‘ date” of the notice is the time when it is 
or could be received. 


Where a mutual benefit society urges its members to deposit money with it 
in advance of the assessments, and agrees to apply such deposits to the 
payment of future assessments, a notice demanding three dollars from a 
member, that being the full amount of the assessment, when the member 
has one dollar deposited with the society, is invalid as demanding more 
than is due. United States Mut. Acc. Ass’n vs. Mueller, 824. 


9. PayMENT oF ASSESSMENT—NoTICE or Ciarmw.—Where the constitution of a 
benevolent society provided that the secretary should receive assessments 
and that the council might permit him to select an assistant, a uniform 
practice by the members of paying to his wife in his absence, where he 
had no office, without objection, rendered such payment sufficient as to his 
assistant. 

The constitution provided that proof of the justice of claims must be madeas 
required by the supreme council. The relief fund law required the secre- 
tary of the subordinate council on the death of a member to furnish cer- 
tain prescribed proofs to the supreme council, many of which could only 
be known to an officer. 


Held, That the obligations of a claimant were complete on notifying the 
officers of the subordinate council. Anderson vs. Supreme Council of Order 
of Chosen Friends, 439. 


10. Power to Pass on Cxiarms.—The laws of a benevolent society provided 
that the executive committee should decide on the validity of death claims, 
and on an appeal taken from their decision to the society the decision of 
the latter should be final. 


Held. That the provision was not against public policy and was binding on 
the beneficiaries of the members. 


Held, That where a beneficiary was not within the classes allowed by the so- 
ciety, no action for recovery will lie, and the case is not affected by a 
fraudulent representation of the agent to the insured that such a benefi- 
ciary was allowed. Hembeau vs. Great Camp of Knights of Maccabees, 704. 


11. Retative.—The by-laws of a benevolent society provided that the person 
designated by the insured, ‘‘related to” him should be entitled to the 
benefit. 


Held, That the term ‘‘ related to” in its legal sense is qualified by the power 
of designation and the objects of the association, and include the wife of 
a grand nephew of insured, though not related,by blood. Bennettvs. Van 
Riper, 302. 


12. Ricuts or BENEFICIARY—WaGeER CoNTRACT—VALIDITY OF ASSESSMENT — MAIL- 
ING OF REecEeipt.—Where the beneficiary named in the certificate of a ben- 
evolent association was not within the classes entitled to the benefit, but 
the certificate provided that, in case of her death before that of the in- 
sured, payment should be made to his heirs, the contract is not void, the 
heirs are entitled to recover on his death, and action should be in their 
name. 


Where the certificate was obtained in good faith and not as a mere specula- 
tion, and the contract was made with the insured, though the premiums 
were paid by the beneficiary, it is not void as a mere wager contract. 
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Where it is claimed that the certificate is void through failure to pay an as- 
sessment, the burden is on the company to establish the validity of the 
assessment. 

Where subsequent payment of such assessment was only accepted conditioned 
on the health of insured, such payment does not estop the parties from 
denying that it was legally made. 

Where a receipt was mailed for such payment, stating the condition of its ac- 
ceptance, but the money was retained, the burden was on the company to 
show that the letter had been received. The retention of the money in the 
event of failure in the receipt of the letter was a waiver of the condition 
as to its acceptance. Shea vs. Massachusetts Ben. Ass’n, 214. 

. RIGHTS oF MEemMBrRS— ASSESSMENT AS A WAIvER—Boarp OF ARBITRATION— 
Waiver or Proors or Deatu..—A voluntary unincorporated beneficial and 
benevolent society, having the usual features of such society, required 
a medical certificate of good health from applicants ; provided for an as- 
sessment of members in case of each death; granted certificates entitling 
the beneficiary to a certain sum; and provided conditions on which mem- 
bers might retire. 

Held, That the certificate was an insurance contract, and the rights of the 
members must be determined by the law governing mutual companies. 


Held, That the acceptance and retention of assessments with a knowledge of 
default in dues is a waiver of forfeiture on account of such default where 
no action has been taken to suspend the member in default. 


Where in such society the constitution provides for a board of arbitration 
among the members, to whom claims shall be submitted, and whose de- 
cision shall be final, such provision is a revocable agreement, which does 
not preclude suit in the courts. 


Refusal to pay the claim on the ground that the certificate has been forfeited 
is a waiver of proofs of death. Daniher vs. Grand Lodge A. O. U. W., 830. 


14. Runines or Boarp or Controu.—A benevolent society had within its or- 
anization an endowment rank, for insurance purposes only, and separate 
rom its lodge. According to the constitution, all rights in the endow- 

ment rank were forfeited when membership in the lodge terminated for 
any other cause than death. The endowment rank was wholly under the 
control of a board of control, under the constitution, with power to make 
and amend laws for its control, and finally determine all appeals. This 
board had determined in case of a member who had died so much in ar- 
rears to his lodge that, pursuant to its rules, he should have been re- 
ported and his membership forfeited, but who had, through neglect, not 
been reported and no action had been taken, that his membership had not 
been forfeited. 


Held, That this ruling by the board was an authoritative construction of its 
own rules, which would be followed in a subsequent similar case by the 
court. 

Held, That the ruling was admissible in such subsequent case as authoritative 
evidence of the proper construction of the rules. 


Held, That the ruling was a solemn and public judgment and decree of the 
highest legislative and judicial body of the society, which estopped it 
from pleading a forfeiture in a similar case. Supreme Lodge Knights of 
Pythias of the World vs. Kalinski, 44. 

15. Watver or AssEssMenT—Accipent.—The by-laws of a benevolent society 
provided that the policy should be forfeited if an assessment was not paid 
within sixty days after notice. 

Held, That, where death ensued within the sixty days, nonpayment did not 
forfeit the policy. 

Held, That in such case where overdue assessments had been received and no- 
tice of other assessments had been sent by the secretary, stating that he 
was instructed to receive overdue assessments in case of good health, for- 
feiture was waived in case of death from an accident while in good 
health, even though the sixty days had expired. Moore vs. Order of Rail- 
way Conductors of America, 329. 
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16. WrrapRawAL—LIsBILITy TO ASSESSMENT IN CASE OF INSOLVENCY.—A benevo- 
lent society was organized for the benefit of members ofthe Masenic Order, 
and confined tosuch by its charter. This order subsequently passed a 
by-law excluding saloon-keepers. A corresponding by-law forfeiting mem- 
bership was passed by the society, providing also that the certificate and 
all benefits should become void. The insured, a saloon-keeper, thereupon 
acquiesced in the rule of the order, and withdrew from the lodge. 

Held, In an action after the insolvency of the society to recover assessments, 
that the subsequent acceptance of assessments by the officers of the soci- 
ety did not estop the insured from disclaiming his membership. llerbe 
vs. Faust, 368. 


BILL OF LADING. See Susprogation 1. 
BOILER INSPECTOR. See Risx 1. 


BOOKS. See Sars 1. 


BOOKS OF ACCOUNT. 

ConsTRUCTION as TO WarRANTY.—The policy required a set of books showing 
‘a complete record of business transacted” to be kept. The record of 
daily cash sales was kept after a peculiar fashion, but there was expert 
evidence that it furnished a complete record. 

Held, That parol evidence was admissible as to the meaning of the term ‘‘set 
of books.” : 
Held, That the question whether the requirements of the policy had been 

complied with was for the jury. 

Held, That where the policy was a warranty, instruction that substantial 
compliance was sufficient was erroneous; the compliance must be strict. 
Western Ass’e Co. vs. Altheimer Bros., 513. 


See Proors or Loss 7. 


BROKER. 

REsPonsIBILiTy FOR Premium Parp to Acenr.—A broker was applied to by an in- 
surance agent to place a risk, and in turn applied to a company, and re- 
ceived the policy. The broker sent the policy to the agent for delivery, 
with instructions to collect and remit the premium. The policy provided 
that it should be void unless the premium was paid to the secretary within 
fifteen days, or to an agent duly appointed in writing. 

Held, That if the broker was authorized to deliver the policy and collect the 
premium, and the agent acted for him, payment to the agent bound the 
company. 

Held, That evidence of a similar course of de ling for years between the com- 
pany and broker was evidence for the jury of his appointment. Arthurholt 
vs. Susquehanna Mut. Fire Ins. Co., 846. 


See CANCELLATION 1; OTHER INSURANCE 1. 


BUILDING. See Risk 6. 
BY-LAWS. See BENEVOLENT Socrety 3. 


CANCELLATION. 


1. Notice to Broxer.—The policy provided that it might be terminated by 
notice to the insured or his representatives. 

Held, That notice of cancellation served on the brokers who procured the in- 
surance, where the residence of the principal was unknown, was sufficient. 
Royal Ins. Co. vs. Wight, 710. 
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2. Wuen Compiete.—Sections 3664-3667, Rev. St. Ohio, are applicable only to 
eases in which the policy of insurance is canceled upon the written re- 
quest of the person insured, and have no application to cases in which 
the policy is canceled by the action of the company. 

The parties to a contract of insurance are free to fix the terms and conditions 
upon which a policy may be canceled by the company ; but when the in- 
surance is terminated upon the request of the person insured, the parties 
must comply with sections 3664-3667, Rev. St. Ohio. 

A contract of insurance provided as follows: ‘‘Seventh. This insurance may 
be terminated at any time at the request of the assured, upon the pay- 
mentof any assessments that may be dueand unpaid. The insurance may 
also be terminated at any time at the option of the company, on giving 
notice to that effect; and when the assured shall have paid the proportion 
of losses and expenses due the company under the provisions of this poli- 
cy, at the date of such cancellation, the premium note shall be sur- 
rendered.” Held, That the policy was canceled and the insurance 
terminated by the giving of notice of cancellation by the company to the 
assured, and that the return of unearned premium was not a condition 
precedent tosuch cancellation. Phoenix Mut. Fire Ins. Co. vs. Brecheisen, 56. 


See APPLICATION 1; MisTaAKE; OTHER INSURANCE 5. 
CARGO. See Susrocatrion 1. 
CARRIER. See Liasrnity; Susprocation 1. 
CATTLE-DEALER. See Accent 2. 
CHURCH. See INsuraBieE InTEREsT 4. 


COLLISION. 


Winp As Causes oF Loss.—An allegation in the complaint that the building was 
destroyed by a cyclone, tornado, or hurricane was answered by a denial 
and an allegation that the damage was caused by a collision with a steam- 
boat driven against it by a high wind. 

Held, On demurrer that the answer was insufficient, for the cause specially 
alleged was inconsistent with and controlled the general denial. 


Nor was it sufficient to allege that the company and assured were satisfied, 
after investigation, that the steamboat was responsible for the damage, 
and action had been brought against the owners which was defeated. 
Such allegations did not show a release of the company from liability. 
Queen Ins. Co. vs. Hudnut Co., 156. 


COMBINATIONS. 


Construction oF StatuTE.—The statute of Texas prohibiting trust combina- 
tions to create restrictions in trade, and to prevent competition and fix 
prices in the making, selling, and buying of articles or commodities of 
trade use, merchandise or commerce, etc., does apply to combinations of 
fire-insurance companies to fix premium rates and commissions. 

Insurance is trade only in a restricted sense, and is not commerce nor an 
article of commerce. 


Such combinations of insurance companies are not unlawful at common law 
in so far as to be restrained by injunction, nor are they a ground for for- 
feiting the franchises of the companies, though perhaps unenforceable 
among the members as unreasonable restraints of trade. Queen Ins. Co. 
vs. State ex rel, Altorney-General, 166. 


COMPROMISE. 


By Artorney.—Instructions that an attorney having a claim for collection 
may not compromise without special authority, but that if authorized his 
presentative is bound, is correct. Martin vs. Capital Ins. Co., 583. 
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CONC EALMENT. See Fravup. 


CONSTRUCTION. 


Nor 1n Use 1n Cask or ToresHER.—The defendant insured against loss by fire 
a threshing machine, engine, and separator ‘‘ while not in use.” The 
property, which had not been used for threshing for some two weeks, 
was hauled out into the country, and left standing near a farm house, 
preparatory to its intended use a few days later, and, while standing there, 
the separator wasdestroyed by fire. The fire was not caused by any hazard 
incident to the actual use or operation of either the engine or separator. 
Held, That the property was not ‘‘in use’ within the meaning of the 
policy. Minneapolis Threshing Machine Co. vs. Firemen’s Ins. Co., 734. 


See CoMBINATIONS. 


CONTRACT, 


DeatH BEroreE Issvz or Ponicy.—Where the applicant to a solicitor for a life 
policy dies before a policy is issued, and none is issued, the presumption is 
that there was no purpose to contract except by the simultaneous deliv- 
ery of a policy and payment of premium. . 

Such presumption is conclusive when the application provides that there 
shall be no contract until the policy is delivered upon payment of premium 
while in good health, and the fact that part of the premium was accepted 
by the solicitor at the time of taking the application. 

The death of the applicant before the receipt of the application at the home 
office revokes the proposal, and the subsequent approval by the medical 
‘director in ignorance of the death does not complete the contract when 
notice of acceptance is not given to the representative of insured. Paine 
vs. Pacific Mut. Life Ins. Co., 588. 


See Crepit; Lex Loct 1. 


CREDIT. 


ConsTRUCTION oF Contrract.—An insurance against loss, in a certain ratio, re- 
sulting from sales on credits, containing a stipulation that only losses 
incurred by sales to persons whose capital as well as credit was rated in 
Bradstreet, should be taken into the account. Held, That a loss of the 
kind mentioned accruing from the failure of a corporate customer was 
not within the insurance, as the capital of corporations was not rated in 
Bradstreet. United States Credit System Co. vs. Robertson, 717. 


CREDITOR. See InsuraBie INTEREST 3; Wire’s Potitcy 2. 
CREDITORS. See Assignment 2, 
DEATH. See Contract; Evipence 2; Lex Loctr 2. 


DELIVERY. 


Wuat Constrrutes.—In determining whether there has been a delivery of a 
policy, effect will be given to the intention of the parties; and when the 
terms of an executed policy have been unconditionally accepted by the in- 
sured, and it has thereafter been treated as in force by the parties, its de- 
livery will be regarded as complete, though it remain in the hands of the 
insurer’s agent. Newark Machine Co. vs. Kenton Ins. Co., 349. 


DESCRIPTION. 


Rerormation.—Where a dwelling house is insured, and the policy by mistake 
misdescribes the land on which the house is situated, this will not of itself 
affect the risk or render the policy void, and itis not necessary to reform 
the policy, in case of a loss, to recover thereon. Kansas Farmers’ Fire Ins, 
Co. vs. Saindon, 208-209. 





Digest Index, 1894. 


DOWER. See InsuraB_E INTEREST 3. 
DREDGES. See Risx 3. 
DROWNING. See Surcrve 3. 
DUST. See Stream Borter. 
ELEVATOR. See Trrte 12. 
ENDOWMENT. See Wire's Poticy 1. 


ENDOWMENT SOCIETY. 


Ricuts oF CLAIMANTS IN CasE OF Dissotution.—Where a mutual endowment 
association, whose policies are to be paid from a fund raised by assess- 
ments on the holders of policies, is dissolved under Gen. St., 1878, c. 34, 
§ 415, the maturing of its immatured policies is arrested, and the right of 
holders thereof is to share, as members of the association, in its assets, 
after its liabilities are discharged. 

Where the policies are payable in the event that the beneficiaries arrive at a 
specified age, they do not mature, so as to be debts of the association, 
until the beneficiaries reach that age, even though, before then, all dues 
and assessments that can be required of the holders have been paid. Gray 
vs. Merriman, 765. 


EVIDENCE. 


1, Fraup—Arson - VatvE—Expert.—Where one ground of defense against the 
payment of the loss was that the assured had fraudulently set the fire 
which caused it; and, upon such examination, the assured claimed to have 
been called from church to his store on the night of and immediately be- 
fore the fire, and upon entering, was seized, knocked down, tied, and 
robbed of a large amount of money, which he had on his person, he 
answered all questions as to the origm and circumstances of the fire, 
from whom, when, and under what circumstances he received said money, 
but refused to give the name of the party who sent it,—such refusal, 
considered in connection with other facts fully noticed in the opinion, did 
not alone justify the company in holding the rights of the assured for- 
feited for failure to make proper proof of his loss, particularly in view of 
the action of the jury, which, under the instruction of the court, must have 
found that the claim of the assured was not fraudulently and materially 
untrue. 

A witness, one of the plaintiffs’. who stated that he had been half owner of 
the stock destroyed for more than a year; that he attended the store and 
did the clerking; that, although he was not very familiar with the values 
of that kind of property, he knew the cost mark and the selling price; 
that he generally examined the bills of goods bought and knew what they 
cost,—is competent to give his opinion as to their value. 

It is not error to refuse to allow a witness to state how the talk and appear- 
ance of the assured upon any occasion affected others than himself, for he 
could only infer their effect upon others, and to draw inferences is the 
province of the jury. 

The silence of a party to an action, against whom damaging facts are called 
out in evidence, is not equivalent to an admission of their truthfulness, 
but is the ground of an unfavorable presumption against him. 

It is not necessarily error to exclude the opinion of a witness that another was 
feigning, and it is held not to be error under the circumstances of this 
case, 

Cross-examination extends by right only to the subjects covered by the direct 
examination, and where a witness, although a physician, testifies, not as 
an expert, but only to facts equally obvious to others, it is not error to 
disallow his cross-examination as an éxpert. 
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The submission of specific questions to the jury is discretionary with the court, 
and to refuse is not error. Enos vs. St. Paul F. § M. Ins. Co., 258, 259, 260. 

2. Or Mepican ExaMiIneR—TRanscripts or DeatH—SEaL.—A question to the 
medical examiner who recommended the applicant as a good risk, whether 
he would have made the same report if he had known that the insured’s 
mother, sister, and two brothers had died of consumption, was inad- 
missible. 

Transcripts of death records in the office of the register of vital statistics, 
for the purpose of showing causes of death are inadmissible as evidence 
in the absence of a statute making them evidence. 

A mere emblem printed on the policy blank in the absence of any statement or 
declaration that it was designed to be executed under the corporate seal, 
does not make the policy a specialty, where it simply recites that it was 
signed and delivered by the officers. Metropolitan Life Ins. Co. vs. Ander- 
son, 785. 

3. Or VALUABLES AND INFLAMMABLES.—Estimations of value are largely matters 
of opinion, and an excessive valuation in the absence of evidence of 
fraudulent intent will not defeat recovery. 

Where the evidence as to amount of inflammables in store is conflicting a find- 
ing of the jury will not be disturbed. Vergeront vs. German Ins. Co., 236. 


See AccrpENT 3; ARBITRATION 1, 3,9; BENEVOLENT SoctreTy 1; ForFEITURE; FRAvD; 
Lex Loct 2; Mistake; NEGLIGENCE; OTHER INSURANCE 3; Paron CoNnTRACT; 
Po.icy; Premium Note 1; Proors or Loss 4, 5,11; Renewat 1; REPRESENTA- 
TION; Risk 4; SuicrpE; Tirue 6, 7; Vauve 1, 2. 


EXPLOSION. See Stream Borer. 


FALL OF BUILDING. 


From Fire.—Where fire results from the fall of the building, there can be no 
recovery if the policy excepts such cause of loss. Nicholls vs. Sun Mut. 
Ins. Co., 633. 


FEE. See BENEVOLENT Society 4. 
FIRE. See Fatt or Burnprne; Rarroap. 
FIXTURES. See AssicnMEnt 2. 
FORECLOSURE. See Avent 1. 
FOREIGN COMPANY. See SERVICE. 


FORFEITURE. 

Evipence or.—Forfeitures are not favored in law, and he who claims one 
must show a fairly clear right to insist upon it. Held, That the plaintiff 
had not, by his acts, forfeited his right to recover indemnity money of de- 
fendant on its accidental insurance certificate issued to him. Sall vs. 
Northwestern Mut. Acc. Ass’n, 448. 


FRAUD. 


ConcEALMENT OF INVENTORY—EvIDENCE or ApsustERs.—A deception, in order to 
amount to legal fraud, must both deceive and damage. Where the com- 
pany is not injured in an adjustment by the fraudulent alteration of books, 
the adjustment will not be defeated. 

The concealment of an inventory from the adjusters is not the concealment 
of a ‘‘material fact”? within the policy, unless the company is injured 
thereby. 

Evidence of the adjusters that they would not have made the adjustment 
had they known of the alterations is a mere opinion of their course 
under different circumstances, and is not admissible. 


VoL. XXIII.- 57, 
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Evidence of the manager as to his reasons for the alteration is admissible. 
Commercial Bank vs. Firemans’ Ins. Co., 543. 
See APPLICATION 8; ASSIGNMENT 2; EvipeNcE 1; PLEADING 3; Proors or Loss 11; 
ReEvEAsE; ReENEwAt 1; Tite 6, 7. 


GARNISHMENT. See Wire’s Poticy 2. 
GIFT. See Titte 8. 
GRAIN. See Trrie 12. 


INCUMBRANCE. 


1. JuDGMENT—CHANGE oF TiTLE.—The policy on buildings and chattels pro- 
vided that it should be void if an incumbrance was placed thereon. 


Held, That a judgment lien through the operation of law was not a violation. 


Held, That an execution on the judgment under which the property was levied 
on and sold was not a violation of a provision against increase of risk. 


The purchaser under the sale was paid the amount needed to redeem under 
agreement to take a sheriff’s deed and transfer to the insured. He took 
the deed, but had not made the transfer. 

Held, That this was not a change of title within the policy. Lodge vs. Capital 
Ins. Co., 735. 

2, Levy—Watver.—The policy for a single premium was on cranberry boxes, 
barrels, cars, and separator, specifically, and provided that it should be 
void if the property were levied on or taken into possession under any 
legal process, or the title should be disputed in any legal proceedings. 
A writ of attachment was levied on all the property except a portion that 
had previously been mortgaged. 

Held, That the policy was forfeited. 


Held, That a declaration by the adjuster and state agent that the policy was 
not liable, but that they would refer the matter to the company, was not 
a waiver of forfeiture... Burr vs. German Ins. Co., 151. 

3. RENEWAL OF MortGacE.—A provision in an insurance policy against future 
incumbrances, without the consent of the secretary of the insurance com- 
pany indorsed thereon, is not broken where the property is already mort- 
gaged at the time of the application for the insurance and the issuance 
of the policy, by the subsequent renewals of the prior mortgages with 
accrued interest. Kansas Farmers’ Fire Ins. Co. vs. Saindon, 208-209. 


See Mortaace. 
INCUMBRANCES. See Tirte 9. 
INDORSEMENTS. See Open Poticy 1, 2. 
INDUSTRIAL INSURANCE. See Premivm 7. 
INFLAMMABLES. See Evipencz 3. 
INSANITY. See Surcrpz 1. 


INSOLVENCY. 


MEAsurE OF Damaces.—When a life-insurance company has become insolvent 
and is dissolved, it has broken its engagement with its policyholders, and 
the measure of their damages is the net value of the policy calculated as of 
the date of dissolution according to the mortality tables used in the busi- 
ness, less premium notes, and regardless of health. 


This measure is not affected by the death of the insured subsequent to the 
dissolution and before the distribution of the assets. 

A draft drawn by the company on itself, in settlement of a claim on a policy 
which is not drawn against any particular fund, is not an equitable 
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assignment of funds to meet the claim. Commonwealth vs. American Life 
Ins. Co., 739. 


See BENEVOLENT Socrety 16; ENDOWMENT Society. 


INSURABLE INTEREST. 


1. Monat OxsticaTion.—Where one procures a policy on her own life for the 
benefit of another, in part as remuneration for great moral, if not legal, 
obligations, there is a sufficient insurable interest to sustain the contract. 

A party to whom such policy is made payable in trust for such beneficiary 
cannot, after receiving the money, retain it on the ground that the policy 
was illegal. Hurd vs. Doty, 20. 

2. Or Son—NoNPAYMENT OF PREMIUM—SURRENDER.—A policy was taken out at 
the request of a mother upon her life payable to her son. The first pre- 
mium was paid by the mother and the remainder by the son, who testified 
that he had charge of her affairs and paid on her behalf. Subsequently 
the son was induced to surrender the policy on the representation of the 
company that it was graveyard insurance and illegal, without time being 
allowed him for advice. 

Held, That the policy was not wager insurance and the misrepresentation of 
the company justified an action for its revival. 

Held, That in such case the nonpayment of a premium falling due shortly 
after the surrender was no defense. 

Held, That a written notice from the president that notice would be given of 
premiums due excused such nonpayment where no notice had been given. 
Heinlein vs. Imperial Life Ins. Co., 690. 

3. Or Creprror —Dower.— Where the personal property is insufficient to pay 
the debts of the estate, a creditor has an insurable interest in the real 
estate. 

An allegation that the land belongs to the estate of deceased and is subject to 
the dower rights of the widow, and that the insured is a creditor, shows 
an insurable interest. Creed vs. Sun Fire Office, 461. 

4, Or CuurcH In MemMBER.—A policy was issued to a corporation on the life of 
a member of a church organization on which it was dependent for sup- 
port. The policy was in consideration of the application by the mem- 
ber, and the premiums paid by the corporation. 

Held, That the corporation had no insurable interest in the lifeof the member, 
and the policy was void as a wager contract. . Trinity College vs. Travel- 
ers’ Ins. Co., 53. . 

5. Or Frrenp.—Where an elderly man without any other legal obligations 
than those of a friend chose to answer all the burdens incident to the re- 
lation of parent to a poor girl, the latter had an insurable interest that 
would sustain a policy assigned to her by her benefactor on his life. Car- 
penter vs. United States Life Ins. Co., 497. 


See AssIGNMENT 1; PREMIUM 4. 


INSURED. 


Who 1s.—Where insurance is taken out in the name of one person, loss pay- 
able to another, and the latter obtains the insurance and pays the pre- 
mium, he is the insured, and the one to whom the conditions in the policy 
apply. Traders’ Ins. Co. vs. Pacaud, 624. 


INTEREST. See Premium Note 1. 
INTOXICATION. See Apprication 5. 
INVENTORY. See Fravup. 

IRON SAFE. See Sare. 
JUDGMENT. See Incumprance 1. 
LEGAL REPRESENTATIVES. See Wire’s Poticy 3. 





Digest Index, 1894. 


LEVY. See INcumprance 2; Tite 5. 


LEX LOCI. 


1. Or Contract AnD PaymMent.—The policy on property in another state pro- 
vided that it should not be valid until countersigned by the local agent 
there. 


Held, That the contract was consummated by the delivery of the policy by the 
the local agent,and the cause of action arose at the place of such delivery, 
where the loss occurred. 


The policy provision, that the loss would be paid after satisfactory proofs and 
notice had been received ‘‘at this office,” did not mean that the loss was 
to be paid at the home office. Curnow vs. Phoenix Ins. Co., 148. 

2. Or Conrract—Proors oF DEATH—WAIVER OF—NONPAYMENT OF Premium. —A 
life policy on the life of a resident of Missouri, which was delivered in 
that state, and the first premium paid there, is a Missouri contract and 
governed by the laws of that state. 


Evidence that a notice of the next premium due was sent with a statement 
by the company that if not paid when due the policy would be forfeited, 
and the policy was afterwards formally declared forfeited by the com- 
pany, and so dealt with on its books, was competent toestablish waiver 
of notice and proofs of death, and tended to raise a technical estoppel 
against the company. Lquitable Life Ass’e Soc. vs. Winning, 81. 


LIABILITY. 


As CaRrIER AND WAREHOUSEMAN.—The policy issued by defendant to plaintiff 
on the property of shippers construed as an insurance for the benefit of 
plaintiff, only to the extent of its liability as carrier and warehouseman. 


In an action on the policy the bills of lading fixing the liability of the plaint- 
iff to the shippers as carrier and warehouseman are the measure of de- 
fendant’s liability to the plaintiff, and cannot be varied by parol evidence. 
In an action to enforce rights dependent upon a written contract,although 
the suit be between strangers to the instrument or between a stranger 
and one of the parties to the contract, the rule against varying a written 
instrument applies. A liability incurred by the plaintiff on a collateral 
contract to procure insurance on the property of shippers is not a liabil- 
ity as carrier or warehouseman within the meaning of the policy. Order 
reversed. Minneapolis, St. Paul § Sault Ste. Marie Railway Co. vs. Home 
Ins. Co., 68. 


LIMITATION. 


1. Wuen it Bectns.—Under a policy of insurance providing that no action 
thereon can be maintained unless commenced within six months after 
the fire, and that the damages should be payable sixty days after satis- 
factory proofs of loss shall have been received by the company, an action 
upon the policy is not barred, if commenced within six months from the 
expiration of the sixty days. German Ins. Co. vs. Davis, 768. 

2. Wuen rr Bectns.—An insurance policy contained a condition that no action 
thereon should be maintained unless brought within six months after the 
occurrence of the fire, and by another clause it was stipulated that the 
loss should not become payable until sixty days after the proofs of loss 
are received by the company. Held, that a suit upon the policy may be 
brought within six months from the expiration of the sixty days. Jire- 
man's Fund Ins. Co. vs. Buckstaff, 650. 

3. WHEN 1T Beoins—VaLivity or.—A policy clause limiting the time within 
action may be brought to a shorter time than allowed by the statute of 
limitations is valid. 

Where the policy provides that such action shall be brought within twelve 
months after the fire, the time begins to run from the actual date of the 
fire, and not from date of fixing liability. 
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The provision of the revised statutes, that no policy shall contain a provision 
that no action shall be brought, is not applicable to a limitation clause. 
Hart vs. Citizens’ Ins. Co., 32 


See AccrpEnT 4. 


LIVESTOCK. 

KILLinG By ORDER or Company.—The policy in a live-stock company insured a 
horse against death by ‘‘ disease or accident.” It provided that the insured 
should use all diligence for the health and preservation of the horse, and 
in case of sickness or accident should procure the best veterinary surgeon, 
and at once notify the company or its agent; also that it should not be 
liable for any fatal injury through the sufferance or act of the agent. 
It was claimed that the company, on being notified of the sickness, sent 
a veterinary surgeon, who advised that the horse be killed; that the 
president, on being told of the advice, told plaintiff to follow the direc- 
tions of the surgeon; and that accordingly, under his advice, the horse 
was killed two hours before the policy expired. 


Held, That the officers were not authorized to impose a liability on the com- 
pany by ordering the destruction of the horse. 

Held, That the policy was not liable. Tripp vs. Northwestern Live-stock Ins. 
Co., 603 


LLOYDS. 


CoMPLIANCE witH InsuRANCE Law.—The Revised Statutes of Missouri of 1889, 
prescribing the conditions under which companies could do business in 
that state, are followed by another section providing that no individual 
or association of individuals under any style or name shall do an insur- 
ance business unless they comply with all the provisions of the law gov- 
erning the law of insurance. 

Held, that an agent representing a foreign Lloyds could not do business un- 
til such association or individuals had complied with the requirements 
regarding companies in so far as they were applicable. 

Held, that the state has power to prescribe the conditions on which indivi- 
duals may do the business of insurance so long as it does not discriminate 
in favor of its own citizens. State vs. Stone, 193. 


LOSS OF TIME. See AccrpEnt 5. 
MAGISTRATE. See Proors or Loss 10. 
MARRIAGE. See Wire 2. 


MEASURE OF DAMAGES. See Accrpent 6; ApDsusTMENT; INSOLVENCY; 
Vacant 2. 


MEDICAL EXAMINER. See Evimwence 2. 
MISTAKE. 


EvIDENCE oF, IN TERM oF Poticy By AGENT —CANCELLATION.—Where the policy is 
on its face for three years, testimony by the agent that it was issued by 
mistake, that the agreement was for one year, and partially evidenced by 
memoranda, is not conclusive of amistake as a question of law, when con- 
tradicted by evidence of plaintiff. 

The fact of such a mistake would not prevent recovery by insured if he hon- 
estly accepted it as a three years’ contract, in ignorance of any mistake. 

Failure to cancel after knowledge of the mistake estops the company from 
objecting after a fire occurs. 

Evidence that the agent was instructed to cancel before the end of the first 
year, but persuaded the company to let it run to the end of the year, was 
evidence from which a jury might find there was no mistake. Latimore 
vs. Dwelling House Ins. Co., 471. 
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MORTGAGE. 

SranparD Poticy—WatveEr By AGENT.—The provisions in the standard policy 
that it shall be void in case of foreclosure proceedings without consent 
indorsed, and that its provisions cannot be waived except in writing 
attached thereto, are statutory in their character, and cannot be waived 


by the verbal consent of the agent to foreclosure proceedings. Moore vs. 
Hanover Fire Ins. Co., 466. 


See ForEcLosuRE; INCUMBRANCE; RENEWAL 2; TrTLE 10. 


MORTGAGEE. 


1. Action In CasE or.—The policy was issued to the mortgagor and agreed to 
make good to him, his executors, etc., any loss. The loss was made pay- 
able to the mortgagee. 

Held, That where the insurance exceeded the amount of the mortgage, it in- 
sured the mortgagee only to the extent of her interest, and she could not 
maintain an action as sole plaintiff. 


Pending their joint action on such policy the mortgagor died, and an admin- 
istrator was not appointed until after two years, and an application for 
revival of suit was not made by the administrator until after three years, 
nor until after a judgment against the mortgagee. 


Held, That it was discretionary with the court to refuse such application, 
under a statute which provided that the court may allow such revival 
within one year or afterwards. Carberry vs. German Ins. Co., 137. 

2. AssicNMENT—Action.—A policy issued to the mortgagor provided ‘loss, if 
any, first payable to P. or assigns, as her mortgage interest may appear.”’ 

Held, that this operated only as a conditional order to pay P. whatever might 
be due, and was not an assignment of the title to the policy. 


Held, that, whether or not the interest of the mortgagee exceeds the amount 
of insurance, the mortgagor must be joined in an action brought by the 
mortgagee. Williamson vs. Michigan F. § M. Ins. Co., 311. 


3. OrueER InsurANcE By.— Under the mortgagee clause, makin loss payable to 
mortgagee and providing that he should not suffer from acts of the mort- 
gagor, the mortgagee is not affected by subsequent insurance by mortga- 
gor in violation of the policy, though taken out by mortgagee at request 
of mortgagor; and such insurance does not affect the validity of a prior 
policy taken out by mortgagee within the limit of other insurance per- 
mitted. Mutual Fire Ins. Co. vs. Alvord, 801. 


See Action 1; Premium 2. 


MUTUAL COMPANY. 


1. AssEssMENT oF CasH Poticies.—Under the Pennsylvania statute authorizing 
companies to incorporate on the joint-stock or mutual plan, and providing 
that a company cannot insure on both plans, a mutual company is not 
prevented from issuing both cash policies und policies payable by assess- 
ment. The insured in both cases are members. 

But a policyholder under the cash plan is not liable for assessments, under a 
by-law making all members so liable, where the by-law was not brought to 
his notice before the issue of the policy. Given vs, Rettew, 752. 

2. By-Laws—LiaBinity For ASsEsSsMENT.—The charter of a mutual fire-insurance 
company on the assessment plan provided that the private property of 
members should be exempt from corporate debts; also that no insurance 
should be binding until the risks on the books amounted to $50,000; also 
that the executive committee should determine when the insurance should 
begin on the first $50,000 of risks. 

Held, That liability for assessment is not a corporate debt. 


The charter authorized the managers to adopt such by-laws as they might 
elect. 


Held, That the managers were the agents of the individual members and the 
latter were bound by charges made in the by-laws even without their 
knowledge. Montgomery County Farmers’ Mut. Ins. Co. vs. Milner, 456. 





Digest Index, 1894. 903 


3. Lianmiry To AssessMenT.—A member of a mutual company who obligates 
himself to pay his share of the losses and expenses for the period during 
which he is insured is liable to a subsequent assessment for his share of 
such losses as may not have been assessed during the period by reason of 
litigation and adjustment. 


Where an assessment had been declared void, and the money collected used 
for other purposes, the sum so collected may be reassessed, and the mem- 
bers who paid may be credited on the new assessment. 

A liberal assessment of a sum for contingencies is proper where made to cover 
deficiencies which cannot be collected by a second assessment. Jonia, 
Eaton § Barry Farmers’ Mut. Fire Ins. Co. vs. Ionia Circuit Judge, 630. 

4, NonNPAYMENT oF ASSESSMENT.—Where the by-laws of a mutual company are 
not attached to the policy nor in evidence, and it is admitted that all as- 
sessments were paid when demanded, and the policy itself neither states 
the effect of failure to pay, except that the by-laws must be complied 
with, and amounts legally assessed must be paid, nor what constitutes a 
legal assessment, failure to pay an alleged assessment that was due will 
not invalidate a claim. Haverstick vs. Penn. Tp. Mut. Fire Ins. Ass’n, 451. 


See OTHER INsuRANCE 9. 


NEGLIGENCE. 


EvIpENCcE or.—Where there was evidence that insured had been seen to leave 
his store by one who noticed the fire, and who called his attention to it, 
and that, upon being asked whether it should not be put out, answered 
‘‘You can’t get in,’ refusal to instruct that if such were the case, and the 
fire could have been extinguished by him by reasonable effort, he was 
guilty of such culpable negligence as to defeat recovery, was reversible 
error. Fleisch vs. Ins. Co. of No. America, 634. 


See Rariroap 


NOTE. See Premium 8, 4; Premium Norte. 


NOTICE. See Accident 4, 6; BENEVOLENT Society 9; Proors or Loss; Vacant 6, 


NOVATION. See Rernsurance, 
OFFICER. See OrxHer Insurance 9. 


OPEN POLICY. 


1. Errect or INDoRSEMENTS BY INSURED IN CasSE OF UNAUTHORIZED Company.—In 
an open policy of insurance in which an aggregate amount 1s expressed, 
there are as many contracts of insurance as there are indorsements on the 
policy of separate shipments of goods. If the open policy contains all 
the conditions which govern the shipments of goods specially insured 
under the policy, and the company reserves the right to reject or accept 
each special insurance in each shipment, the contract must be considered 
as made at the domicile of the company issuing the open policy. Under 
such a policy, the insurance company, having no agent in Louisiana, it 
sannot be considered as doing an insurance business in the state. There 
is a clear distinction between the business of an insurance agency and the 
conducting of an insurance business. A person who takes out policies in 
a foreign company having no agent here, and which does no business 
here, cannot be made to pay a license which the company would pay if 
doing business. It is within the power of the legislature to define what 
acts of a person in issuing and procuring the issuance of insurance consti- 
tute him an agent. But after defining his occupation, it is not within its 
power to make him pay a license for a foreign corporation, whase busi- 
ness he undertakes. The legislature cannot appoint by statute an agent 
for a foreign insurance company for any purpose as its legally constituted 
agent, as it is in violation of article 236 of the Constitution. The right 
to prohibit foreign corporations from doing business in the state without 
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complying with article 236 of the Constitution, carries with it the right 
to enforce the prohibition by appropriate legislation. Judgment affirmed. 
State of Louisiana vs. Williams, Vincent § Hayne Co., 508. 


2. Errect or INDOoRSEMENTS—WuatT ConsTITUTES ILLEGAL BusINEss OF UNAUTHOR- 
1zED Co.—In an open policy of insurance, in which an aggregate amount 
is expressed, there are as many contracts of insurance as there are indorse- 
ments on the policy of separate shipments of goods. 


If the open policy contains all the conditions which govern the shipments of 
goods specially insured under the policy, and the company reserves the 
right to reject or accept each special insurance in each shipment, the con- 
tract must be considered as made at the domicile of the company issuing 
the open policy. 

Under such a policy, the insurance company having no agent in Louisiana, it 
cannot be considered as doing an insurance business in the state. 


There is a clear distinction between the business of an insurance agency and 
the conducting of an insurance business. 

A person who takes out policies in a foreign company having no agent here, 
and which does no business here, cannot be made to pay a license which 
the company would pay if doing business. 


It is within the power of the legislature to define what acts of a person in in- 
suring and procuring the issuance of insurance policies may constitute 
him an insurance agent; but, after defining his occupation, it is not 
within its power to make him pay a license for a foreign corporation 
whose business he undertakes. 


The legislature cannot appoint, by statute, an agent for a foreign insurance. 
company, for any purpose, as its legally constituted agent, as it is in vio- 
lation of article 236 of the constitution. 

The right to prohibit foreign corporations from doing business in the state 
without complying with article 236 ofthe constitution carries with it the 
right to enforce the prohibition by appropriate legislation. State vs. 
Williams, 609-610. 


OTHER INSURANCE. 

1. AuTHORITY OF BroxkEeR.—The policy was procured by a broker, who for- 
warded a memorandum of the desired insurance, with a provision for other 
insurance. The memorandum was returned attached to the policy, with 
the provision altered to a limitation of the amount of other insurance per- 
mitted. The policy provided that no statement of the agent or party pro- 
curing it should be of effect unless contained in the policy; also that it 
should be void in case of other insurance without consent indorsed ; also 
that party procuring it should be deemed the agent insured. 


Held, That the policy was avoided by procuring other insurance beyond the 
amount permitted. 


Held, That the broker could not bind the company or vary the terms of the 
policy by any statements to the insured when procuring it. Allen vs. 
German-American Ins. Co., 378. 


2. By Wire.—The policy provided that it should be void in case of other in- 
surance. The insured, in his proofs of loss, denied other insurance. 
Proofs of loss on apparently other insurance were submitted to another 
company. It was claimed by plaintiffand his wife that the second policy 
had been procured by the wife for the husband, neither knowing until 
after the loss that the other had insured. 

Held, That the husband, on discovering such other insurance, was bound in 
good faith to at once notify the company, and disclaim any benefit. Me- 
Kelvy vs. German-American Ins. Co., 628. 

3. Eviwence or.—The agent of defendant company testified that he had written 
a policy for the insured in another company on the same property, and 
had tendered it to plaintiff insured both before and after the fire, and had 
demanded payment of the premium, which plaintiff promised to pay but 
did not do so, and policy was not delivered. 
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Held, That this was not sufficient evidence of other insurance in violation of 
defendant’s policy. Folb vs. Phenix Ins. Co., 685. 


4, In Cask or APPORTIONMENT.—-Insurance obtained by a third person upon a 
distinct and insurable interest does not constitute ‘other insurance” 
within the meaning of a clause in a policy providing for apportionment 
in case of other insurance. Traders’ Ins. Co. vs. Pacaud, 624. 

5. In Case oF AsSIGNMENT AND CANCELLATION.—The policy in suit provided that 
it should be void in case of other insurance on the property in excess of 
$2,500 additional. There was evidence that there was prior insurance 
largely in excess of that sum, but that on the day on which this policy 
was issued, the agent representing such prior insurance, under instruction 
from the companies, had tendered the unearned premiums to the insured 
for the purpose of cancellation; that insured declined to accept because the 
policies hadbeen assigned, but instructed the agent to send them to the 
assignees, which was done in the form of drafts, one of which was refused, 
because on its receipt the fire bad already occurred, and that judgments 
had been secured on this draft largely in excess of the other insurance pre- 
mitted. The assignments had been made with the consent of the company. 

Held, That these policies were valid and subsisting insurance, which ren- 
dered the policy in suit void. Hast Texas Fire Ins. Co. vs. Flippin, 219. 

6. Waiver By Acent.—Where the agent who issued the policy is informed by 
the insured of his purpose to take out an additional policy in some other 
company and fails to object, the company is estopped from setting up a 
provision requiring consent and indorsement of such other insurance on 
the policy. Hartford Fire Ins. Co. vs. McLemore, 788. 


7. Watver By AGENT.—Where the agent authorized to contract is notified of 
other insurance prior to the issue of the policy, the company is estopped 
from setting up that such other insurance was not indorsed on the policy 
as required by its terms. 


When the policy provides that its provisions can only be waived by indorse- 
ment, the acceptance of premium by an authorized agent with knowledge 
of other insurance not indorsed, in violation of its terms, parol evidence 
is admissible to show a waiver. Hibernia Ins. Co. vs. Malevinsky, 5 3. 


8. Warver By AGEeNT.— Where the agent has authority to fill up, issue, and 
countersign policies signed in blank and entrusted to him, without con- 
sulting the officers of the company, he is a general agent, and may by 
verbal consent waive a policy provision requiring other insurance to be 
indorsed. Kahn vs. Traders’ Ins. Co., 401. 

9. Watver By Orricer oF Mut. Co.—The policy of a mutual company provided 
thatit should be void in case of other insurance not approved by the com- 
pany and indorsed on the policy. 


Held, That knowledge by the treasurer, who was also a director, in the ab- 
sence of evidence that he was authorized to receive notice or waive 
compliance, or that he attempted to do so, was not waiver. Hook vs Mut. 
Fire Ins, Co., 557. 

10. Watver or Stanparp Poticy By AcENT.—The provisions of the Wisconsin 
Standard Policy requiring an indorsement of other insurance cannot be 
waived by verbal consent to such future insurance by the local agent. 
Bouryeois vs. Northwestern Nat. Ins. Co., 260. 


11. WueEn Contract 1s Vorpasie.—A fire-insurance policy contained this clause: 
“That the having of other insurance thereon [the insured property], or 
any part thereof, valid or invalid, prior or subsequent, not made known 
to this company, and consented to hereon, will render this policy void.” 
Held: (1)That the violation of this provision by the assured, in procuring 
additional insurance on the property without knowledge or consent of the 
first insurer, did not render the policy issued by it void, but voidable, at 
the election of said first insurer; (2) that the provision was a reasonable 
one, not unconscionable, illegal, nor contrary to public policy; (3) thatit 
was inserted in the insurance contract for the benefit of, and might be 
waived by, the insurer. 


The acceptance by a principal of the fruits of an unauthorized contract made 
by his agent is a ratification of such agent’s conduct; and said ratification 
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relates back to the date of the performance of the act ratified, and the 
principal is bound by the effects thereof, and the results flowing there- 
trom,—-as much so as if he had himself performed the act. 


Where it is stipulated in a contract of insurance that the insurer shall not be 
liable thereon, or that said insurance contract shall be void, if, without 
the insurer’s knowledge or consent, the insured shall procure additional 
insurance on the insured property, and the insured violates said insurance 
contract by so procuring additional insurance, then the first insurance 
contract is voidable, at the election of the insurer; and such violation is a 
defense against the insured, in a-suit upon said first policy, unless it be 
shown that said violation of the first insurance contract was brought 
about through fraud or mistake, or has been waived by said first insurer. 
Hughes vs. Ins. Co. of No. America, 721. 


See AGENT 2, 6; ARBITRATION 11; MorTGAGEE 3. 
PAID UP POLICY. See Warver. 
PAROL CONTRACT. 


EvipENcE oF Vatip.—A valid contract of insurance may be made by parol, 
when not forbidden by statute, or a provision of the company’s charter, 
which has been brought to the knowledge of the other contracting party; 
and, as in other cases of parol contracts, the assent of the parties to the 
terms of the agreement may be shown by their acts and the attending cir- 
cumstances, as well as by the words they have employed. 

When nothing is said in the negotiations about special rates of insurance, or 
special conditions of the policy, it will be presumed that those which were 
usual and customary were intended. Newark Machine Co. vs. Kenton Ins. 
Co., 349. 

PARTITION. See Trrte 11. 
PAYMENT. See Proors or Loss 9. 
PHYSICIAN. See Apprication 4; MepicaL ExaMINer. 
PLEADING. 

1. DerecriveE Compiaint.—Where the complaint in an action on a policy does 
not show either proof of loss, ownership, or value, but states that notice 
was given, and plaintiff was damaged in certain sums, it is bad on de- 
murrer. 

Act of 1890 relative to bill of exceptions construed. Emigh vs. State Ins. Co., 
688, 

2. Derective Petition.—The better view of a code provision, that a petition 
must contain a statement of the facts constituting the cause of action in 
ordinary and concise language, does not permit an exhibit to be made 
part of a petition by mere reference, and such exhibit cannot be referred 
to to determine the sufficiency or supply defects of the petition. * 

The petition set forth that, in consideration of a specitied premium, the defend- 
ant on a specified date made a written policy of insurance, insuring 
plaintiff in the sum of $1,000 on a stock of groceries; that from that time 
until the fire the plaintiff had an interest in the property lost, to a speci- 
fied amount as owner; and that said stock was on a certain date destroyed. 

Held, That on demurrer, the court will not assume a limit to the duration of 
the contract, but that the company was obligated to pay at the time of 
loss. 

Held, That the petition, while defective in that it failed to state more ex- 


plicitly a subsisting insurance at the time of loss, was sufficient to state 
a cause of action. Hartford Fire Ins. Co. vs. Kahn, 184. 

3. Fravp—Tenver.—Plaintiffs cannot count on the contract for a recovery as 
a valid contract, and by replication avoid its provisions for fraud. 

Where there is conclusive proof that the money was properly paid into court, 
failure to allege in a plea of tender that the defendant now brings it into 
court, is not a fatal omission. Christian vs. Niagara Fire Ins. Co., 851. 
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4. Proors or Loss.—1. In a suit on a fire-insurance policy to recover dam- 
ages caused by fire, an allegation in the petition to the effect that the 
plaintiff has complied with all the conditions of said policy upon his part 
is sufficient to let in proof of waiver of such condition as to furnishing the 
proofs of loss. 


2. Where the terms of such policy of insurance.require proof of loss to be 
furnished within thirty days, the making proof sixty days after the loss 
does not show compliance with the stipulation of the contract of insur- 
ance. It is error for the trial court to admit such proof of loss in evidence; 
but where other evidence introduced establishes a waiver of such proof so 
the part of the insurance company, the admission of such proof of loss in 
a harmless error. Mutual Life Ins. Co. vs. Phenix Ins. Co., 314. , 

5, WaiveR—VALvED Poticy.—The complaint alleged performance of the con- 
ditions of the policy of insurance. The evidence was that one of the 
conditions had been waived. Held, that, under the facts of this case, the 
variance was waived by permitting substantially all of the evidence to be 
introduced without objection. 

Where it is apparent from the pleadings and the proceedings on the trial that 
both parties assumed that the policy was a valued one, and that there 
was no issue as to the value of the subject of the insurance, the appellant 
cannot raise in this court the point that there was no evidence of value. 


An absolute denial of all liability on a policy of insurance, and a refusal to 
pay, are a waiver of the right of the insurer to have a stipulated time 
after proofs of loss in which to pay. Hand vs. National Live-Stock Ins. Co., 
794. 


See Action 2; Proors or Loss 8. 


POLICY. 


Repvuction By AGENT—EvipEence.—A failure in complaint to allege corporate 
capacity is waived by an admission of the issue of the policy in the answer. 


An agent to receive applications is authorized to agree that a life policy shall 
be reduced to one-half the amount in the second year. 


When the company alleges that it delivered a policy for double the amount, 
with the understanding that in the second year it should be reduced, 
plaintiff may introduce in evidence a written demand for the unreduced 
premium on the second year’s insurance. Sengfelder vs. Mutual Life Ins. 
Co., 469. 

See ConTRACcT. 


PRACTICE. See Suicrpz 3. 
PREMIUM. 


1. Creprr sy Acent—TENDER or.—An agent of an insurance company, duly 
authorized to take and approve risks and to insure, issued a policy 
of insurance, extending credit for the premium, although the policy 
acknowledged the payment thereof. Prior to any loss, the full amount of 
such premium was tendered by the insured to such agent, but the money 
was not received, owing to the fact that the latter was about to enter a 
railroad car, and would not accept the money. Before the agent returned 
home the property was destroyed by fire. Afterwards, but prior to insti- 
tuting suit on the policy, the amount of premium was paid to the com- 
pany, and the same was retained by it, with full knowledge of all the 
facts. Held, that such payment related back to the time the tender was 
made to the company’s agent, and that the company could not avail itself 
of the condition contained in the policy that ‘‘ this company shall not be 
liable by virtue of this policy, or any renewal thereof, until the premium 
therefor shall be actually paid,” to prevent a recovery. Western Home 
Ina. Co. vs. Richardson, 501, 502. 

2. NonPAYMENT IN CasE or MortcaGEE.—The policy provided that it should not 
be liable until the premium was paid, also that loss was payable to mort- 
gagee as interest might appear. The policy was sent to the insured at 
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his request, with instructions to remit the premium, which he agreed but 
failed to do, but forwarded to the mortgagee who had no knowledge that 
the premium was unpaid. The policy acknowledged receipt of premium. 


Held, That the company was not estopped as to the insured, and therefore not 
as to the mortgagee, from setting up the non-payment in defense. Union 
Building Ass’n vs. Kiockford Ins. Co., 615. 


3. Payment By Note to Acent.—The first premium was paid by note, which 
was accepted by general agent, who paid the amount to the company in 
sash. The note was not paid at maturity, and the insured returned the 
policy to the agent to make the premium payable quarterly, which was 
not done. The agent wrote to the insured that the policy was forfeited 
for failure to pay the second quarterly premium but would be reinstated 
if in good health and payment made. The amount of the note was after- 
ward collected. No unearned premium was refunded. The amount of 
the second annual premium was tendered when due. 


Held, That the question whether there had been a termination of the original 
contract was for the jury. The receipt of the money from the agent was 
a suflicient payment of the first premium. Arause vs. Equitable Life Ass’e 
Soc., 555. 

4, Payment By Nore—InsuraB_E IntEREst.—Where the policy recites that it 
was issued on the application of the insured, whose grandson was the 
beneficiary, and a note was accepted from the latter, without fraud, in 
payment of premium, the company is estopped from denying the truth of 
the recital. 

The payment of premium by a beneficiary without insurable interest does not 
render the policy void where the beneficiary is named by the insured, on 
whose application the policy is grarted. Such beneficiary becomes a 
trustee for the parties legally entitled to the benefit. Mutual Life Ins. Co. 
vs. Blodgett, 812. 


5. Watver By AGENT.—An agent authorized to secure applications and receive 
premiums may waive a provision in the application and policy requiring 
quarterly payments, by accepting the entire annual premium in advance. 

In such case the agent may accept $20 in cash, and agree with insured to pay 
the remaining $10 to the company himself in liquidation of a debt. er- 
lin vs. National Ace. Ass’n, 867. 

6. Warver By AGEnT.—An agent authorized to make contracts of fire insurance 
and issue policies may waive payment in cash of the premiums, and give 
time for their payment, unless there are restrictions upon his authority of 
which the insured has notice; and such waiver may be express or implied. 


Where, under an arrangement with the insured by which his insurance was 
to be kept up to a specified amount by renewals or new policies, it was 
the custom of the agent to charge the premiums as policies were issued or 
renewed, and have periodical settlements with the insured, when the pre- 
miums would be paid, a credit for a premium so charged to the next period 
of settlement may be implied. Newark Machine Co. vs. Kenton Ins. Co., 
349. 


7. Watver By InDusTRIAL SUPERINTENDENT.—An industrial policy provided for 
the weekly payment of premiums, and that the policy should become void 
if such payments were more than four weeks in arrears, also that the agents 
could not alter contracts, waive forfeiture, or receive premiums in arrears 
beyond the allowed time. The premium receipt-book of insured also pro- 
vided that policies so in arrears became lapsed, and receipt or payment of 
premium in such case was forbidden except upon a revival application 
form, when reinstatement should be at the option of the company. 


Held, That where premiums were over fifteen weeks in arrears, assurance by 
the superintendent that it would make no difference and would be all 
right did not excuse the nonpayment. Malloy vs. Metropolitan Life Ins, 
Co., 63. 


8. Watver or Forrerrure py Acent.—The general agents of a life company 
have no authority to extend time of paying premiums, where the policy 
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provides that no agent can modify or waive any of its conditions, and that 
if any premium be not paid when due and a separate receipt given signed 
by the president and secretary, it shall be void. 


Where the agents are accustomed with the sanction of the company to waive 
a forfeiture by accepting payment of overdue premiums provided the in- 
sured is in good health and such agents extend the time of payment, the 
insured assumes the risk of continued health during the period of for- 
bearance, and death during such period works a forfeiture. Conway vs. 
Phenix Mut. Life Ins. Co., 231. 


9. WAIvER oF —REINSTATEMENT—ASSESSMENT.— Held, That, under the facts of 
this case, the jury would have been justified in finding that, by reason of 
certain misrepresentations and unauthorized acts of the defendant insur- 
ance company (especially in demanding of the insured payment of an as- 
sessment in addition to his premiums), the insured was misled and induced 
to refrain trom paying the premiums which he otherwise would have paid. 

Held, Also, that this would be sufficient ground to entitle the insured, if liv- 
ing, to have his policy reinstated, or, if dead, to entitle the beneficiary to 
recover on it upon payment of all premiums due. 

An instruction to the jury that, if the assessment was illegal, this would be 
sufficient excuse for the nonpayment of premiums, held erroneous, because 
it omitted other facts essential to a valid excuse. Colby vs. Life Indemnity 
S Investment Co., 675. 


See AGENT 5; ASSESSMENT; BROKER; INSURABLE INTEREST 2; Lex Locr1, 2; WArIvER. 


PREMIUM NOTE. 


1, EvipENcE AS TO—WAIVER OF PAYMENT—INTEREST ON—PRoOFs oF DEaTH.—Pay- 
ment of a life policy was refused on the ground that it had been canceled 
for nonpayment of a note. 


Held, That an admission in the answer of allegations of the receipt of the 
premium note, the delivery of the policy and its nonpayment, render their 
proof unnecessary. 

Evidence of a party who never saw the insured is not admissible to prove the 
terms on which the policy was delivered and the presentation of the 
premium note to insured for payment. The evidence of such a party who 
never had any communication from the insured is not competent to show 
the consideration on which the policy was delivered, or the agreement as 
to the effect of nonpayment of the note, where no reference is made to the 
note in the policy or application nor in the note as tu forfeiture; nor may 
such witness testify as to whether the policy was in force at the time of 
death. ; 


It was not error to exclude evidence of insolvency at the time of giving the 
premium note where the question of insolvency was not in issue. 

The certificate of a probate judge of a single county does not prove that there 
was no administration. 


Evidence of conversations with the agent procuring the insurance is admis- 
sible as a basis for contradicting such agent. 


The payment of quarterly dues and assessments in advance may be waived by 
the acceptance of a note for a year’s payments, and an unconditional re- 
ceipt for such note will amount to payment and maintain the policy in 
force. 


The failure to pay such note at maturity will not forfeit the policy in the ab- 
sence of a provision to that effect. 


Where the policy provides that any sum due thereon should be deducted, such 
note with interest should be deducted from the amount due in an action 
on the policy, though no counter-claim be made therefor. 


The rate of interest is that which rules at the place of payment, and not at the 
place of suit. 


Refusal to furnish blank proofs of death and notification of resistance to the 
claim are waiver of proofs of death. 
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Various questions of practice considered and ruled on. Stepp vs. National Life 
§ Maturity Ass’n, 103-104. 

2. Or UnauTHoRIzED Co.—A company doing business in Massachusetts in vio- 
lation of the statute of 1887, which provides that no company shall be 
authorized to do business until it has complied with certain requirements, 
cannot recover an installment assessed on a premium note taken for insur- 
ance effected in the state. 


Where the application and note were sent to the company’s home office, but 
the policy was delivered in Massachusetts on property in that state, the 
business was transacted in Massachusetts. eliance Mut. Ins. Co. vs. 
Sawyer, 793. 

3. Watver.—Notice from a clerk of insurer that a premium note was due and 
requesting payment, sent after a denial of liability by insurer, followed 
by a remittance, which insurer at once offered to return and notified in- 
sured that it was held subject to his order, was not a waiver of the insur- 
er’sdefense. Ryan vs. Rockford Ins. Co., 8-9. 


PREMIUMS. See Assessment Company; WIFE 1. 


PROOFS OF DEATH. See Accrpent 3,6; AsstGNMENT 3; Premium Norte 1. 


PROOFS OF LOSS. 


1. Dupiicate Briu.--The policy provided that the insured must produce all 
books, invoices, vouchers, etc., or certified copies if originals were lost. 

Held, That when called on he was bound to furnish duplicate bills of articles 
contained in his loss statement, if possible, and the burden was on him 
to show that he could not procure them. Langan vs. Royal Ins. Co., 878. 

2. Errect or Detay.—The policy provided that proofs of loss should be fur- 
nished within ‘thirty days, but no penalty was imposed on failure. 

Held, That failure simply delayed the date when loss was payable. Kahn- 
weiler vs. Phenix Ins. Co., 391. 


3. Errect or Detay.—Noncompliance with a provision requiring proofs of loss 
to be furnished within 60 days is not a ground of forfeiture, where such 
penalty is not provided in the policy and proofs were furnished before 
suit. Rynalski vs. Ins. Co. of State of Pa., 43. 

4, ExAMINATION — WAIVER OF NoTICE —EVIDENCE As To ApsgustER. —If an insurance 
company, with knowledge of facts which render a policy voidable by them, 
deliberately claim and exercise a right which they can claim and exercise 
only by virtue of such policy, they thereby waive the right to avoid on 
account of such facts. 


Where the policy confers upon the company the right to require the assured 
to submit to an examination under oath, and the company by virtue of 
such provision requires and makes such examination, they cannot after- 
wardsclaim a forfeiture of the rights of the assured under the policy on the 
ground that, up to the time of such examination, the assured had not given 
notice of loss or furnished proof of the same. 


Where the answer of the company alleges that they required and caused such 
examination to be had, and the evidence shows that at such examination 
a person appeared claiming to represent the company, and conducted such 
examination apparently for them, and afterwards, in reply to a letter 
irom the assured to the company in regard to the written statement taken 
on such examination, the same person writes an answer, purporting to be 
that of the company, written on one of the company’s letter heads, on 
which such person is advertised as the ‘‘ adjuster” of the company, the 
jury may properly find that such person was the agent of the company. 

Evidence of such facts is competent and admissible upon the question of 
agency. 

Such evidence being before the jury, it is competent to show that such person 
undertook that the statement so made on such examination should be ac- 
cepted as proof of loss, not as originally binding on the company, but as 
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the first step towards showing an estoppel against the company, to be 
complemented by other necessary steps or elements. 


If the company, on being informed that such person, so assuming to act as 
agent, had represented and undertaken that such statement should be ac- 
cepted as proof of loss, and that the assured wasrelying upon such under- 
standing, did not notify the assured to the contrary, but encouraged the 
assured to continue in such belief, they were estopped from afterwards re- 
fusing to treat such statement as proof of loss. 


An objection to the sufficiency of proofs of loss on aspecific ground is a waiver 
of all other grounds. Enos vs. St. Paul F. & M. Co., 258-259. 


5. Notice as WAIvVER—EVIDENCE OF WAIvER—PowER oF ADJuSTER.—The insured 
sent notice of loss claim and received a letter from the company acknowl- 
edging the same and stating that it would receive prompt attention. 


Held, 'That this was not a waiver of the provision requiring proofs to be furnish- 
ed within 60 days. 


After the expiration of the 60 days, attorney for insured wrote the company 
stating the amount of claim; that notice had been givenand acknowledged, 
and requesting a copy of the policy, which had been burned; also inquiring 
whether the company would settle, otherwise suit would be brought. The 
company replied that no proof of loss had been received, and enclosing 
copy of policy as requested. 


Held, That this was not evidence tending to prove a waiver of proofs. The 
policy provided that its conditions could only be waived by the secretary 
in writing. 

Held, That they could not be orally waived by an adjuster. Kirkman vs. 
Farmers’ Ins. Co., 453. 

6. Notice—Conp1TIon PRECEDENT— WAIVER BY SECRETARY OR ADJUSTER.—A_ pro- 
vision in a policy of insurance that the insured, in a case of loss, should 
forthwith give notice thereof in writing to the company, and, within sixty 
days from date of the tire, furnish preliminary proofs of his loss, is valid 
and binding upon the insured; and, in an action upon the policy, it is ne- 
cessary for the plaintiff to prove that such notice and proofs of loss were 
furnished, or that the company waived the same. 


A letter by the secretary of a fire-insurance company, written after the proofs 
of loss were due under the policy, acknowledging the receipt of a letter 
written by the policyholder regarding his claim for loss, and also stating 
that the matter therein referred to was in the hands of the company’s state 
agent, who would give it his attention as early as possible, and admonish- 
ing the insured to be patient, does not waive the conditions requiring the 
insured to furnish proofs of loss within a specified time. 


Where the acts of an adjuster are relied upon to establish a waiver of proofs 
of loss or of deficiencies therein, it must be shown that such person was 
clothed with power to represent the company in adjusting the loss. 

Instructions should be based upon the evidence in the case. German Ins. 
Co. vs. Davis, 768. 

7. PiacE To Examine Booxs.—In the absence of any stipulation to the contrary, 
the place of location of a trading concern is the proper place for the exam- 
ination of its books, and the insured may not demand that such examina- 
tion shall be made at a distant place to which he has removed after the fire, 
Fleisch vs. Ins. Co. of North America, 634. 

8. PreapiInc—Waltver or.—Ordinarily, in an action on an insurance policy 
containing a provision to the effect that the insured shall furnish to the 
company written proof of his loss within 60 days after the tire, the plain- 
tiff, in order to recover, must establish on the trial that such proof was 
duly furnished, or that the same was waived by the defendant. 

Where the answer filed to the petition puts in issue the execution and deliv- 
ery of the policy, the defendant thereby waives the terms of the policy 
relating to the preliminary proof of loss. 

In case the preliminary proof of loss submitted to the company is unsatisfac® 
tory, it should return the same to the insured within a reasonable time, 
stating in what respect it is cousidered defective; and if it fails to do so, 
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but rejects such proof on the ground that the same was not furnished in 
proper time, it cannot afterwards avail itself of the insufficiency of such 
preliminary proof. 

The omission of the plaintiff to introduce in evidence a paper or document 
essential to his case is cured by the defendant afterwards putting in evi- 
dence such paper or document. Western Home Ins. Co. vs. Richardson, 501- 
502. 

9. REASONABLE TIME For PayMENT.— Held, That the question whether seventeen 
days after the joint notification and less than sixty days after receiving 
proofs of loss was a reasonable time was for the jury. 

The loss was payable sixty days after satisfactory proofs. 

Held, That the company could not delay for an unreasonable time to reject 
proofs and then claim the benefit of the additional time in which to pay. 
Hamilton vs. Phoenix Ins. Co., 561. 


10. VALUATION—MacistTraTe’s Certiricate.—The policy on one hundred bales 
of cotton provided that the cash value of each item and the amount of loss 
must be stated in the proofs. 


Held, That it was sufficient to state the number and weight of each of the bales 
and their aggregate value. 

The policy stipulated that a certificate of the nearest magistrate or notary 
not interested should be given if required. 

Held, That an objection to a certificate, voluntarily sent, as defective was a 
virtual requirement of a certificate. 

Where the certificate was given by one who was a relative and not shown to 
be the nearest magistrate, and the policy provided that no action should 
be sustainable until after full compliance, there could be no recovery. 
tna Ins. Co. vs. People’s Bank of Greenville, 807. 


11. Waiver By ADJustER—Evipence—F raup.—An adjuster having authority 
to settle a loss may waive proofs of loss. 


The bookkeeper of the insured may, as a witness, refer to schedules of goods 
last made by him after the fire, partly from memory and partly from 
duplicate invoices procured from the vendors, in order to refresh his 
memory. 


Values of goods lost, but not included in proofs of loss, may be given in 
evidence. 

An affidavit and schedule of loss sent to the company in an effort to comply 
with proofs of loss, to which no response was made by the company, is 
evidence of the effort to comply though not of the loss. 


An offer of compromise by adjuster where the only matter in dispute was 
amount of claim, and which was not confidential, may be shown in 
evidence. 


A statement in proofs of loss that the goods were burned up and destroyed 
by fire, when they were mostly ruined by smoke and water, and the facts 
were known to the agent and adjuster, was not fraud by false swearing. 
Kahn vs. Traders’ Ins. Co., 401. 

. Watver By AGent.—Where the insured was orally examined as to the loss 
by an agent of the insurer, whose duty it was to look after and adjust 
its losses, and such examination was by such agent reduced to writing, 
and by the assured subscribed and sworn to, in the belief that such state- 
ment was a satisfactory compliance with the requirement of proof of loss, 
the question whether or not the acts or language of such agent induced 
such belief, and excused the making of other proof with technical pre- 
cision, was properly left to the jury for determination. Hanover Fire 
Ins. Co. vs. Gustin, 651. 

. Waiver or.—Where the company retained proofs of loss without objection 
and did not base its refusal to pay on defects in such proofs, this was 
a waiver of objections to them. Vergeront vs. German Ins. Co., 236. 

. Watver or TrmeE—CeErtiricaTE or Notary.—A demand by an insurance com- 
pany for further proof is a waiver of the right to object to the failure of 
the insured to furnish proofs of loss within the time limited by the policy. 
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The demand for notary’s certificate in this case was not a demand for amend- 
ed proofs of loss. Such certificate is no part of the proofs of loss, and 
need not be furnished with or annexed to the proofs of loss. Merchants’ 
Ins. Co. vs. Gibbs, 791. 


See Acrent 7; ARBITRATION 9; Notice; PuEapine 4; Surcrpe 4, 
RAILROAD. 


Liasiity For FrrE—NEGLIGENCE.—It is not necessary to plead a specific value 
where the hay lost is alleged to be of “‘ great value.” 

Where the complaint alleges that the hay was stacked near a railroad’s right 
of way, and was destroyed without negligence on the part of the owner, 
such stacking is not on its face proof of contributory negligence. 

Where a foreign insurance company has paid a loss on property in Indiana, 
the fact that it has failed to comply with the laws of that state will not 
prevent it from maintaining an action for damages against the railroad, 
through whose alleged negligence the loss occurred. Phenix Ins. Co. vs. 
Pennsylvania Co., 28. 


RECEIPT. See BENEvouEnNt Society 12, 


REFORMATION. See Description; Risk 3; Tite 8. 
REINSTATEMENT. See Premium 9. 


REINSURANCE. 


Contract ConstRUED—NovatTion.—A simple contract of reinsurance between 
insurance companies is a contract of indemnity, in which the insurer re- 
insures risks in another company, and is solely for the benefit of the latter, 
and not of the policyholders. 

But, when such contract also includes a promise or agreement to assume 
and pay the losses of policyholders, actions, in case of loss, may be 
brought by them directly against the reinsurer, upon such promise or 
undertaking. 


In such case the policyholder may sue either company. But the remedies are 
not inconsistent, and he is not put to an election. He may have an action 
against each, though he can have but one satisfaction. So, if he file his 
claim in insolvency proceedings against one, it is no bar to his action 
against the other. 

Neither is the doctrine of novation applicable to such a case. 


The nature of the agreement between two parties, where One agrees, upon a 
consideration moving from the other, to pay a debt due from the latter to 
a third person, considered, and held not to constitute a novation, on the 
mere consent to or adoption of such agreement, by such third party 
creditor. Barnes vs. Hekla Fire Ins. Co., 305. 


RELEASE. 


Fraup or Acent.—Where a release has been obtained from the beneficiary by 
fraudulent representations of the agent who showed a fictitious letter from 
the physician as to cause of death, and false representations, and s tating 
that there could be no recovery, such release may be impeachod. Silk vs. 
Mutual Reserve Fund Life Ass’n, 334. 


RENEWAL. 


1, Evmence or Custom—ForFerturE THrovGH Fraup.—A particular custom 
or usage of trade, to be valid, must be uniform and certain, and, in 
the absence of special agreement, not optional with those to whom it 
applies, and the party bound by it must have knowledge of it, un- 
less it is so general, well established, and notorious that he may be pre- 
sumed to have notice of it, or unless he is engaged in the same line of 
business himself to such an extent that knowledge of it may be presumed. 
Held, a person having no connection with the insurance business except 


Vou, XXIII.—58. 
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occasionally to take out policies of insurance on his property is not ordi- 
narily presumed 10 have knowledge of its customs. Held, further, a 
person having no knowledge or notice of such a custom cannot take 
advantage of it. Held, further, that plaintiff failed to prove any such 
certain and uniform custom for insurance agents to renew expiring 
fire-insurance policies in the same or other insurance companies without 
the special request of the insured, either express, or implied from the 
particular course of dealing between him and the agent. 


Where a loss by fire occurred a few days after a policy of insurance on the 
property expired, and the insured, on learning of the loss, and knowing 
that the agent who had issued the policy had not learned of it, inquired 
of such agent if he had renewed the insurance, and immediately after- 
wards received a new policy from the agent, dated back to the time of 
such expiration prior to the fire, he concealing from the agent the fact 
of such loss, and there being no agreement prior to the fire for such new 
insurance. Held, such renewed policy was void for the fraud of the in- 
sured. Held, further, it is immaterial whether such new policy was 
actually drawn up and signed before or after the fire; in either case, 
there was no agreement to insure, and the policy did not take effect until 
after the fire. Nippolt vs. Firemen’s Ins. Co., 577. 

2. Watver oF MortGaGE sy AGent.—Policies that had expired were renewed 
on the solicitation of the clerk of the agent who had issued them, and he 
was informed upon delivery of the policies that the property was mort- 
gaged, and said it was all right. 

Held, That the company was estopped to set up the mortgage in avoidance of 
the policies. Phanix Ins. Co. vs. Ward, 702. 


See IncumBRANCE 3; Vacant 1. 


REPAIRS. 


WHEN Grovnp oF ForrerrurE.—The policy provided that it should be void if 
‘‘mechanics are employed in building, altering, or repairing the prem- 
ises” without consent. Mechanics were employed for six weeks in re- 
constructing and enlarging the foundation and vaults of a public building. 

Held, That the policy was avoided whether or not the risk was increased ; 
and the fact that the repairs were finished before the fire did not atfect 
the case. Imperial Fire Ins. Co. vs. Coos County, 282. 


See Vacant 2. 


REPLACEMENT. 


Walver or.—Where an insurance company denies the making of the policy, 
and all liability thereunder, and absolutely refuses to pay the loss, the 
right of action of the insured immediately accrues, although the policy 
contains a clause giving the company an option either to pay the loss or 
replace the property damaged within a specified time. Western Home 
Ins. Co. vs. Iichardson, 501-502. 


REPRESENTATION. 


As To Time or ArrivAL—Evivence.—Evidence of the marine premium paid on 
another vessel, at another time, on a similar voyage, is not admissible as 
to the materiality of representations regarding the time of the vessel’s 
arrival at an intermediate port on account of the prevalence of storms 
at certain seasons. 


The Massachusetts Statute of 1887, providing that misrepresentations are im- 
material, unless made with intent to deceive or they increase the risk, 
applies to marine insurance. 

It is of no consequence whether or not the company knew the time of arrival 
at an intermediate port, if the alleged representations regarding time of 
arrival and other insurance were made with intent to deceive and in- 
creased the risk, or otherwise. Durkee vs. India Mut. Ins. Co., 35. 


See AssESSMENT; ASSESSMENT COMPANY. 
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RISK. 


1, AuTHority or BorLer [nspector.—The policy insured seven specified boilers. 
Afterwards two boilers were added, and the company’s inspector, who 
inspected them at request of insured, told him then, and in several sub- 
sequent conversations, that the policy covered the additional boilers ; that 
there was no greater risk than before, since only part of the boilers were 
to be continuously used ; and that the policy applied to any seven boil- 
ers in use. 

Held, That these statements by an inspector after the issue of the policy did 
not modify its terms to include the additional boilers. Laclede Fire-Brick 
Mfg. Co. vs. Hartford Steam Boiler Inspection § Ins. Co., 481. 

2, CHANGE or INCREASE OF.—The illegal sale of intoxicating liquor in a house 
insured as a dwelling will not per se avoid the policy in the absence of 
a prohibition against change of use. 

Where the policy provides against change or increase of risk, the question 
whether such sale was a change was for the jury. But instructions that 
an increase of risk would not forfeit unless it contributed to the loss 
was reversible error. Martin vs. Capital Ins. Co , 583. 

3. Drepces— VoyaGE—REForMatTion.—The insured held policies on the dredges 
T. and P. Thaton the T. granted the privilege of dredging in Shinnecock 
Canal ‘‘ with privilege to proceed there via Long Island Sound into Pe- 
conic Bay.” Afterwards a privilege for the same waters was requested 
for the P. which was restricted to waters west of the Sound, and both 
policies were forwarded to the company’s agent for the proper indorse- 
ment. In making the indorsement the word ‘‘ thence” was substituted 
for ‘‘ there,” and the policy permitted dredging in the canal *‘ with liberty 
to proceed thence via Long Island Sound into Peconic Bay.” It was im- 


possible to proceed from the canal to the bay via the Sound. The dredge 
was lost on its return from the.canal. 


Held, In an action by the insurer to reform the policy, thatthe substitution of 
the word ‘‘ thence” was a mistake of the scrivener, and the risk of the re- 


turn voyage was not covered. Providence-Washington Ins. Co. vs. Brum- 
melkamp, 60, 61. 


4, EvmeEncre oF Watver.—The policy was in a mutual company and provided 
that if the risk was rendered more hazardous by any cause, either within 
or without the control of the insured, notice should be given immediately, 
and it should be optional to the company to continue the risk or cancel, 
or increase the rate. Thefire resulted from changing and lowering a smoke- 
stack which extended seven feet above the roof to three feet above, and 
within three hours of the change. : 


Held, That evidence that the company at the time of issuing the policy in- 
sured buildings having smokestacks similar to this one when altered, at 
the same rates and in the same vicinity, was properly excluded. Willow 
Creamery Co. vs. Planters’ Mut. Ins. o., 732. 


5. FinpineG as To DetacHED LUMBER—WAIVER By AGENT —AII the facts on which 
a court is to pronounce judgment should be incorporated in a special ver- 
dict. Where it was found in such verdict that the insured lumber was 
owned by plaintiffs; that its value exceeded the insurance; that it was. 
not piled 300 feet from a mill; and that the fire was caused by a general 
forest conflagration, but there was no finding that any lumber had been 


destroyed and no mention of the terms of the policy, the verdict will be set 
aside as defective. 


Where the general agent denied that plaintiff owned any of the lumber burned, 
and in response to a statement that the adjuster had waived formal proofs 
of loss, and if he was not satisfied to say so, the agent replied that he was 
satisfied plaintiff had no lumber burned, and that he might sue at once, 
this was a waiver of a policy stipulation regarding space between the 
lumber and a mill. McCormick vs. Royal Ins. Co., 778. 

6. Furure Appition to Burmpinc.—The policy insured a furniture vompany 
‘to the amount of $1,000.” Specitic sums aggregating this amvu.nt were 
then named on the building, the engines, furniture, etc., and permission 
was added to erect a warehouse to be insured under the policy. 
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Held, That the warehouse subsequently erected was not covered by the policy, 
the specific items exhausting the policy and constituting separate 
contracts. Nappanee Furniture Co. vs. Vernon Ins. Co., 871. 


SAFE. 


1. Removat or Booss.—The policy stipulated that the books should be kept in 
a fireproof safe, or in some secure place not exposed to fire, and should 
be produced in case of loss. The books were so kept, but the bookkeeper, 
fearing that the safe would not resist the fire, took them out for removal 
to a safe place, and some of them were dropped and burned in the hurry. 

Held, That the stipulation had been complied with if due care had been used 
in the removal. Last Texas Fire Ins. Co. vs. Harris, 552. 

2. SrrpuLarion as To.—The stipulation that the books shall be kept in a fire- 
proof safe is sufficientlycomplied with if kept in a safe constructed to be 
tireproof, and commonly known as such. The provision is not a war- 
ranty that the safe will preserve the books. Knoxville Fire Ins. Co. vs. 
Hird, 16. 

SEAL. See Evivence 2. 


SEAWORTHY. 


Warranty.—There is an implied warranty of the ship-owner to an insurer of 
the vessel that she was seaworthy at the inception of the voyage. If not 
seaworthy, the insurance does not attach, and the premium paid therefor 
may be recovered back, as money paid without consideration. Dodge vs. 
Boston Marine Ins. Co., 465. 


SERVICE. 


On Forri1cn Co.—Where a statute of a state makes a special provision for ser- 
vice upon foreign insurance companies, and requires, as a condition prece- 
dent to their doing business in the state, that they shall first appoint the 
state superintendent of insurance their attorney, in and for this state, 
upon whom all lawful process, in any action or proceeding may be served, 
sach provision is exclusive of the general statute relating to service upon 
toreign corporations, and is not cumulative in its provisions. 

Service must be made in the particular manner provided. Shaw vs. Firemen’s 
Ins. Co.., 228. 


SEVERABLE CONTRACT. See Trrte 11; Vacant 7. 
SICKNESS. See Appuiication 2. 
SOLICITOR. See AcEnrt. 


STANDARD POLICY. See Mortaace; Oruer Insurance 10. 
STATUTE. See ComsBrnations, 


STEAM BOILER. 


FIRE AND Exposition oF Dust—CavsE or Loss.—The policy of a steam-boiler 
company on a sugar refiney insured ‘‘against explosion and accident, and 
against loss or damage resulting therefrom.’”’ ‘The company was not au- 
thorized to insure against fire. On the back of the policy among the cov- 
enants and conditions made part of it, it was provided that by the term 
explosion should be understood a sudden rupture of the boiler shell or 
flues caused by steam; that there should be no liability for any explosion 
caused by the burning of the building, or for any loss or damage by fire 
resulting from any cause whatever. A persistent fire in the starch in a 
kiln communicated to the starch dust in the building and resulted in an 
explosion which wrecked the building, and the debris was consumed. 


Held, That fire was the efficient cause of the loss and the policy was not liable. 
American Steam Boiler Ins. Co. vs. Chicago Sugar Refining Co., 91. 


STORE. See Vacant 2. 
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SUBROGATION. 


1. In Casz or Marine Carrirer.—A carrier was insured under a marine policy, 
‘for whom it may concern.” Loss was paid to the shipper on order from 
the carrier. Subsequentty it was found in a suit that the loss had resulted 
from negligence of the carrier. 

Held, That the insurer was not subrogated to the rights of the shipper against 
the carrier, nor was the case affected by the fact that the carrier had 
attached the insurance certificate to the bill of lading and delivered it to 
the shipper on receiving the cargo. 

Where the issues of fact and law under a libel in rem has been determined 
after an appeal has been dismissed, such determination is conclusive 
in case of a subsequent suit between the parties regarding the same sub- 
ject in personam. Wager vs. Providence Ins. Co., 273. 

2. Ricut or Action WHEN PartiaL.—The company, upon paying the loss, was 
subrogated to a part of the claim against the party causing the damage, 
there being other insurers also interested in the loss. 

Held, That an action could only be maintained on an entire claim. The plain- 
tiff may not split up a cause of action and bring separate actions for parts 
ofaclaim. Continental Ins. Co. vs. Loud & Sons’ Lumber Co., 729. 


SUICIDE. 


1. EvipEnce In Cass or Insanity.—A statement by plaintiff in proofs of death 
that insured died by his own hand while temporarily insane was claimed 
by her to have been made from hearsay, and under a mistake. 

Held, That the burden of proof that it was a mistake was not imposed on her. 

The jury were instructed that if the insured took poison while sane, the fact 
in consequence would not overcome the presumption against suicide, and 
that in such case they would have to overcome many doubts and a strong 
presumption of law in order to find suicide. 

Held, That the burden of proof on plaintiff did not justify such instructions. 

Instructions which were calculated to emphasize the fact of the insured’s ef« 
forts to be rid of his old wife in order to marry a young girl, as evidence 
of insanity, and to divert attention from the main issue of suicide from 
taking a poisonous drug, called for reversal. Bachmeyer vs. Mutual Reserve 
Fund Life Ass’n, 519. 

2. Evipence or. —The insured was found dead in his room, with decisive evi- 
dence of morphine poisoning, and leaving a note directing a telegram to 
be sent announcing his death as one who had broken his vow and ceased 
tobeaman. The policy provided that it should be void in case of suicide. 

Held, That a verdict for the plaintiff will be set aside as against the evidence. 

Held, That evidence of a witness that there was nothing to indicate an inten- 
tion to commit suicide, which was a mere conclusion of a witness, was 
inadmissible. 

Held, That a verdict of a coroner’s jury will not shift the burden of proof of 
suicide from the company. Mutual Life Ins. Co. vs. Hayward, 694. 

3. EvipENcE oF AccIDENTAL Drowninc—Practice.—The body of one insured 
under an accident policy was found in a river some time after his disap- 
pearance. It was shown that his disposition and circumstances, and his 
mental condition at the time of disappearance, were such as opposed the 
idea of suicide. 

Held, That the presumption is in favor of accidental drowning rather than 
suicide. 

Held, That where the insured when last seen alive was under the influence 
of liquor, this will not sustain a nonsuit on the ground that he was 
drowned while drunk; the question is for the jury. 

Where objections to depositions were erroneously overruled, the court will 
not direct judgment on the verdict below which was overruled, but will 
order a new trial. Couwadeau vs. American Acc, Co., 344. 

4, Evipencze or—Proors or Loss.—In an action on a life policy, proofs of loss, 
stating suicide as the cause of death, are admissible, but not conclusive 
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against the assured. In such actions, when the defense is self-destruc- 
tion, the burden of proof is on the insurer to establish the suicide, and 
when circumstantial evidence only is relied on, the defense fails, unless 
the circumstances exclude with reasonable certainty any hypothesis of 
death by accident or by the act of another.” No such exclusions of any 
hypothesis save suicide can be predicated on the mere fact of the dead body 
of the person insured, found with a mortal wound from a gunshot, the 
discharged pistol wedged on the thumb, and there being other circum 
stances inconsistent with self-destruction. Mrs. Caroline Leman vs. Man- 
hattan Life Ins. Co., 539. 


SURRENDER. See INsuraBLE INTEREsT 2. 
TENANT. See Vacant 3, 4, 5, 7. 
TENDER. See PiEapine 3. 

TERM. See Mistake. 
THRESHER. See Construction. 
TITLE. 

1. AppuicaTioN FILLED By AGENT.—Where the insured correctly answers the 
questions in the application as to title, and the agent intentionally writes 
wrong answers, the company is responsible. Creed vs. Sun Fire Office, 461. 

2. ConpitTionaL Sate In LEase.—A lease which stipulates that upon the pay- 
ment of a specified sum during its continuance, the lessor ‘‘ does hereby 
sell, transfer and convey ” the absolute title, is a conditional sale in vio- 
lation of a policy provision against any change in interest, title or 
possession. 

The company is not put on inquiry as to the character of the lease by notice 
that a lease had been executed, and thereafter consenting to an assign- 
ment of the policy, where the transfer of the policy and property was 
made with full knowledge of the character of the lease by the agent of 
assignee. Tire Ass’n of Phila. vs. Flaurnoy, 535. 

3. Consent To AssiGNMeNT—LitTiGaTIon.—The policy insured H, on ‘“ his 
dwelling,” no questions as to nature of title being asked. H. held under 
a contract of purchase which had been largely paid. Afterwards H. exe- 
cuted a contract of sale to S. who took possession, company not being 
notitied. H. subsequently assigned his interest to plaintiff with com- 
pany’s consent. S. defaulting in payment, suit for recovery of possess - 
ion was brought by plaintiff, pending which property burned. 

Held, That consent to the assignment was a contract de novo with plaintiff, 
under which he could recover. 

Held, That a provision requiriug consent in case insured was not sole and un- 
conditional owner, and changes in title or interest,did not apply to a status 
existing at the inception of the contract. 

Held, That a policy provision against the property being in litigation did not 
apply to the suit to recover possession where by the terms of the contract 
with S. he was to hold only as a tenant in case of default. Hall vs. 
Niagara Fire Ins. Co., 667. 

4, Contract or Sate—Watver.—The insured had contracted to sell the prem- 
ises, a part of the contract price had been'‘paid, and the vendee had taken 
possession and made improvements. 

Held, That the insured was not the sole and unconditional owner. 


Held, That the company is estopped from setting up a policy provision re- 
garding sole and unconditional ownership, where the policy is issued with 
notice of a contract of sale. Hamilton vs. Dwelling House Ins. Co., 339. 

5, Errect or Levy—Watver By AGENT.—The policy provided that it should be 
void if any change in possession took place by sale, transfer, conveyance, 
legal process, or judicial decree. Also that no agent could waive its pro- 
visions except by written indorsement thereon. The insurance was on 
cranberries, which it appeared in evidence, had been levied on by a writ 
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of attachment and were burned before a full inventory could be made, but 

which was afterwards completed on the part not destroyed. But contin- 

ued possession was held by the officer, according to his testimony. The 

insured testified that he had informed the agent of the attachment. 
Held, That the levy was a change of possession within the policy. 


Held, That a specific declaration of forfeiture on the part of the company was 
not necessary to a claim of such forfeiture. 

Held, That information tothe agent was not waiver by the company, and parol 
evidence of waiver by the agent was not admissible in the absence of 
written indorsement. 

Held, That a valid levy on part of the berries forfeited as to all. © 


Held, That the case was not affected by a subsequent holding that the writ 
of attachment was groundless and should not have issued, nor by the 
question whether the change of possession was by a process within the 
control ofinsured. Carey vs. German-American Ins. Co., 123. 


6. Evmencs or Forcery.—Evidence that a deed, purporting to be from the 
wife, was on a blank not printed until a date subsequent to her death was 
evidence that supported a finding of a forged title. 

Refusal of a motion for a new trial, on the ground of newly-discovered evi- 
dence, was properly made where evidence was proposed that a genuine 
deed had been executed, and the deed submitted at the trial had been 
forged by a magistrate. Ryan vs. Rockford Ins. Co., 8-9. 

7. Eviwence or Fraup.—The policy provided that it should be void if the in- 
terest of the insured was not truly stated therein or was other than the 
sole and unconditional ownership. The policy was issued to S., whereas 
the title was in the name of S. and his wife. The unsupported testimony 
of the wife, which was contradicted by the agent, was that she told the 
agent how the title was held. 

Held, That this was insufficient proof of fraud or mistake to defeat the opera- 
tions of the policy provision, and there could beno recovery. Schroedel vs. 
Humboldt Fire Ins. Co., 240. 

8. Grrrto Son—ReErormation.—A part of the insured property belonged to the 
father andthe rest to the son. It was all insured in the name of the son, 
on their representations to the agent that in the event of the father’s 
death it was all to belong tothe son. The agent construed this as meaning 
that it was a present gift from the father to the son. 


Held, That equity will not reform the contract to permit the son to recover for 
the father’s share. Cushman vs. New England Fire Ins. Co., 41. 

9. INSURANCE OF INcUMBRANCES.—The policy on a mortgage indemnified against 
loss through ‘‘ defects or unmarketableness of the title to the estate or 
interest insured, or because of liens or incumbrances charging the same 
at the date of this policy.” It excepted certain existing pussible defects 
to title, liens, and incumbrances, among which was unmarketability by 
reason of mechanics’ and municipal liens, but actual losses by reason of 
such liens were insured against. 

Held, That onlv inchoate liens, not yet in actual existence, were insured 
against, and not such as might spring up subsequent to the date of the 
policy. Wheeler vs. Real Estate Title Ins. & Trust Co., 477. 

10. MortGacE 1n Form or Deep.—A mortgage had been given in the form of a 
deed. 

Held, That this did not invalidate a statement that the ownership was in 
fee simple. Hawley vs. L. § L. & G. Ins. Co., 874. 

11, PartITIoN aYTER DEATH —SEVERABLE Contract.—The policy provided that 
it should be void, ‘‘if any change other than by death of the insured 
take place in the interest, title, or possession of the subject of insurance.” 

Held, That a proceeding in which the estate was partitioned and the property 
set off to the widow avoided the policy. 

The policy provided any change in the title of the subject of insurance 
avoided the entire policy, but insured separate amounts on the building 
and contents. 
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Held, That a change in title of the building did not forfeit as to contents. 
Trabue vs. Dwelling House Ins. Co., 529. 

12. To Grain In Exvevator.—The owner of an elevator employed another to 
take charge of the business in their joint names, in consideration of half 
the protits, the owner advancing all the money necessary to buy grain 
and conduct the business. Held, That he was the sole owner of the grain 
_ the meaning of an insurance policy. Traders’ Ins. Co. vs. Pacaud. 
624. 

13. To Poticy.—Where the plaintiff’s father, who was the beneficiary of a pol- 
icy on the life of her brothers, had died, and she was the sole survivor of 
the immediate family, and afterwards paid the premiums, and subse- 
quently took out additional policies, consent to which were endorsed by 
the agent on this policy, he knowing she was paying the premiums, she 
was entitled to recover as the owner of the policy. Metropolitan Life Ins. 
Co. vs. Anderson, 785. 


See AssiGNMENT 2; INcUMBRANCE 1; Wire 2; Wire’s Poticy 3, 4. 
TRUST. See Comstnations. 
TWO-THIRDS VALUE CLAUSE. See ApsustMEntT. 


UNAUTHORIZED COMPANY. See Oren Poticy 1, 2; Premium Nore 2. 


USAGE. See Renewat 1. 


USE. 


CuanceE or.—The policy insured the building while occupied as a saddlery; it 
also provided that it should be void if the risk were increased by change 
of occupation. 

Held, That change of occupation did not avoid the policy unless the risk was. 
increased. Hast Texas Fire Ins. Co. vs. Kempner, 549. 


See ConstTRvUeTION. 
VACANCY. See Wartcuman. 


VACANT. 


1. In Casz or RENEWAL To AssSIGNEE,—The policy on a factory provided that 
it should be void if it ceased to be operated. 


Held, That when the policy was renewed by assignees for the benefit of credit- 
ors, and the premises had ceased to be used to manufacture, but were oc- 
cupied by the foreman for putting together and selling machines already 
manufactured, the provision was not violated. Bole vs. New Hampshire 
Fire Ins. Co., 857. 

2. In Case or StorE—Repatrs—MEasure or Damaces.—The policy was on @ 
store building, and provided that it should be void if it became vacant 
and so remained for more than ten days, whether intended for occupancy 
by owner or tenant. The lease had expired and the tenant had removed 
all his property but a counter. No other property remained except some 
liquors stored by another party with consent of tenant during his lease, 
but without any apparent right thereafter or power of access. 

Held, That the provision was violated. 


The fact that the policy permitted repairs by mechanics during not more than 
fifteen days, and that it was being repaired, does not affect the case. 

In case of partial loss the measure of damages was limited to the amount 
shown to be the cost of repairs, and a verdict in excess should be set aside. 
Limburg vs. German Fire Ins. Co., 321. 

3. In Case or TEnant.— Held, That vacancy during the time hecessary for one 
tenant to remove his goods and another to place his gdods in the building 


was not a vacancy within the policy. Hast Texas Fire Ins. Co. vs. Kemp- 
ner, 549. 
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4, In Cass or Tenant.—A policy of insurancé provided that it should be void 
if the premises became vacant or unoccupied without the written consent 
of the company should be endorsed. The tenant occupying the insured 
building partially moved out the day before the fire, leaving in the build- 
ing a portion of his furniture. Held, that the premises were not vacant 
or unoccupied within the meaning of the policy. L. § L. §& G. Ins. Co. 
vs. Buckstaff, 648. 

5. In Case or Tenant.— Where the premises were occupied by tenants‘of in- 
sured at the time the risk was written, and the policy so specified, a 
stipulation in the policy making it void in case the premises became va- 
cant and unoccupied without the consent of the company is not violated, 
so as to defeat the recovery for the loss, by the fact that, the evening 
before the fire, without the knowledge or consent of the insured, such 
tenants moved out of the building. German Ins. Co. vs. Davis, 768 


6. Notice or—AvutnHority or AGENT.—The policy provided that it should be 
void in case of vacancy, without immediate notice and consent indorsed. © 

Held, That notice within a reasonable time kept the policy in force until 
consent was refused. 

The agent who secured the insurance was requested to notify the company of 
the vacancy, and did so, but the company refused consent at once. 
The fire occurred just before the permit was refused. The agent did not 
inform the insured that his agency had terminated. 


Held, That an instruction that the agent still represented the company as to 
the insured, because the latter was not notified of the termination, was 
harmless error. Strunk vs. Firemen’s Ins. Co., 475. 

7. SEVERABLE Contract—In CasE or Trenant.—Where the policy insures in 
specific sums a house and barn for a single premium and provides against 
the premises insured becoming vacant, the provision is against the 
vacancy of both and is not violated by the vacancy of one. 

Where a house is insured for occupancy by a tenant, a brief temporary vacancy 
during a change of tenants while preparations are making for occupancy 
by the incoming tenant is not a vacancy cgntemplated in the policy. 
Worley vs. State Ins. Co., 580. 

8. Temporary ABsENcE.—The occupant left her home for several weeks to take 
charge of a house, without intending its abandonment or fixing on any 
definite term of absence, leaving behind her furniture and house in the 
charge of a neighbor who had the keys and who visited it daily. 

Held, That the house was not “‘ vacant or unoccupied.” Hill vs. Ohio Ins. Co., 
559. 

9, Wuat ConstitTuTES—KNOWLEDGE or AGENT.—A store was abandoned by the 
tenants shortly before the expiration of the lease, leaving only a few 
empty barrels and some old boxes and paper, they retaining the key, 
however, with consent of owner. 

Held, That the store was unoccupied. 


Held, That knowledge by the local agent of the facts, who did not however 
consider it a vacancy and therefore did not give a permit, did not affect 
the case so long as he did nothing to mislead the owner. Home Ins. Co. 
vs. Scales, 712. 

10. WHEN For Jury.—Whether a building covered by a policy of insurance 
is or is not vacant and unoccupied is a question of fact, to be deter- 
mined by the jury under proper instructions of the court. German-Ameri- 
can Ins, Co. vs. Buckstaff, 641. 


VALUATION. See Proors or Loss 10. 


VALUE. 


1, Evimence or.—Rebuttal evidence by plaintiff as to the value of building is 
admissible. 

The amount stated in the policy is not prima facie evidence of the value of 
personal property in Iowa. Martin vs. Capital Ins. Co., 583. 
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2, EvmenceE or.—In an action to recover for a loss under a policy it is compe- 
tent for the insured, who was acquainted with the value of the property 
destroyed at the time of the fire, to testify as to such value. Western 
Home Ins. Co. Richardson, 501-502. 


See APPLICATION 7; EvIDENCE 1, 
VALUED POLICY. See Purapine 5. 
VOYAGE. See Representation; Risk 3. 
WAGER CONTRACT. See BENEvoLENT Socrety 12. 


WAIVER. 


Parp-up Premium.—Where the conditions on the back of a policy are referred 
to in the body of the contract and made part of it, a provision that its 
conditions can only be waived in writing by the president, includes con- 
ditions on the back, requiring a written demand for paid-up insurance. 

In such case nonpayment of premium when due cannot be waived by an 
agent in the absence of evidence of conduct on the part of the company 
or its officers authorizing such waiver. Porter vs. U. S. Life Ins. Co., 445. 


See AccipentT 3; APPLICATION 8; ARBITRATION 6, 7, 8,9; ASSESSMENT; BENEVOLENT 
Society 1, 13; Incumprance 2; Lex Locr 2; Mortaace; OTHER INSURANCE; 
PLEADING 5; Premium; Premium Norte; Proors or Loss; RENEWAL 2; 
REPLACEMENT; Risk 4, 5; Tirve 5. 


WAREHOUSEMAN. See Liasmury. 
WARRANTY. See Books or Account. 


° WATCHMAN. 


In Case oF Vacancy.—A permit for vacancy in a mill was granted, conditioned 
on a warranty of a ‘‘ watchman employed about the premises night and 
day.” 

Held, That a foreman in plaintiff’s lumber yard, adjacent, and distant about 
150 feet, with clear space between, whose duties were also to see to the 
piling of lumber there, was sufficient compliance with the requirement 
by day. Spies vs. Greenwich Ins. Co., 3. 


WIFE. 

1. Recovery Back oF Premiums sy.—In an action by a wife to recover premi- 
ums paid by her on a policy on the life of her husband, issued without 
his knowledge, but at the solicitation of the agent, where the policy was 
void under the company’s rules because the application was not signed by 
the insured. 

Held, That if the wife and agent were in collusion to defraud the company, 
there could be no recovery, but if she were innocent, she was entitled to 
recover on discovering the fraud of the agent. 

Held, That where from the evidence the jury might find either for or against the 
plaintiff, a refusal to charge that there could be no recovery in case of 
fraud was error. Tisher vs. Metropolitan Life Ins. Co., 238. 

2. TrrLe In Case or IttEGat Marriace.—The policy was procured by O. and 
made payable to his wife Mary or his heirs at law. O. had married and 
was living with Mary, but the marriage was illegal and void, because a 
prior wife was living, from whom he had not been divorced. 

Held, That Mary was entitled to the insurance money. Overpeck vs. Overpeck, 
74. 


See OTHER INSURANCE 2. 
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WIFF’S POLICY. 


1. AssIGNMENT OF ENDOWMENT.—An assignment of a life policy, issued by a 
Massachusetts company, by a married woman in New York, is governed 
by the laws of New York. 

The New York laws of 1873 authorized a married woman to assign a policy for 
the benefit of herself and children, if no child nor issue of a child were 
living. The laws of 1879 removed restrictions on her power to assign. 

Held, That, under the law of 1840, it was beyond the power of a married 
woman to lose by her acts, and the acts of 1873 and 1879 simply removed 
restrictions imposed by the act of 1840. 

Held, That the assignment of an endowment by her in 1877, when a child was 
living, was invalid, and the invalidity was not cured by the death of the 
son in 1882. 

A fifteen-years’ endowment on the life of the husband was payable to the wife 
for her sole use if living, or, if not living, to the children, or if the person 
insured should survive the fifteen years it should then be paid to him. 


Held, That the interest of the wife terminated upon the survival of the hus- 
band during the term. 


Held, That an assignment by husband and wife within the term, though in- 
valid as to the wife, was made valid by the survival of the term by the 
husband, Miller vs. Campbell, 458. 

2. GARNISHMENT By CrEDITOR.—The policy was taken out by a woman on her 
own life, she paying the premiums, ‘‘for the benefit of her husband,” and 
contained a promise to pay the sum insured to him. 

Held, That the promise was to the wife, the husband’s interest was purely 
equitable, and the company could not be charged as his garnishee at the 
suit of a creditor. 

Held, That the statute providing that the beneficiary should be entitled to 
the insurance free of creditors does not indicate an intention that a bene- 
ficiary not a party may sue in his own name. Nims vs. Ford, 72. : 

3. TrtLe To Funp—Lecau Representatives.—The policy was payable to the 
wife of insured or her legal representatives after the death of her hus- 
band, or if she were not living, to her children. The wife died before the 
husband, leaving no children, but grandchildren. 

Held, That the interest of the wife was extinguished by her death, and title 
to the fund passed to the grandchildren by descent. The creditors of her 
estate had no claim on the fund. 

Held, That legal representatives did not mean here administrators, but 
personal appointees to receive the money. Jn re Conrad’s Estate, 683. 


4, Trrte To Insurance Money.—If a life-insurance policy is taken out, and 
premiums paid, by the assured, and the policy made payable at his death 
to his wife, and, in case of her decease during his lifetime, to her children 
by him, in such ease, if all the beneficiaries named in the policy die be- 
fore the death of the assured, such policy reverts to the assured, and at 
his death becomes subject to administration and bequest, the same as his 
other personal estate. 

H. caused his life to be insured, and paid all premiums, and had the policy 
made payable to his wife, and, in case of her death, to her children by 
him. H. had only one child, a daughter, by his wife, and the daughter 
married, and had one child, ason. The wife, daughter, and son all died, 
in the order named, before the death of the assured. Afterwards, H. died, 
leaving two daughters by a former wife, and the husband of the de- 
ceased daughter, surviving him. Ina contest over the insurance money 
between the administrator of H. and the administrator of the deceased 
daughter and of the the deceased son, held, that the administrator of H. 
is entitled to the insurance money. Ryan vs. Rothweiler, 383. 


WIND. See CoLiision. 
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